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CASES  DETERMINED 

IN  THE 

SUPREME  COURT  OF  JUDICATURE 

OF   THE 

STATE    OF    NEW   JERSEY, 

FEBRUARY  TERM,  1885. 


SARAH  H.  RUSLING  v.  WILLIAM  H.  RUSLING  ET  AL.,  EX- 
ECUTORS OF  GERSHOM  RUSLING,  DECEASED. 

1.  A  suit  at  law  will  not  lie  on  a  promise  of  a  husband  to  repay  to  his 
wife  moneys  received  by  him  for  her  during  coverture. 

2.  But  such  suit  will  lie  against  the  executors  of  .the  husband  on  a  prom- 
ise made  by  them  officially  to  pay  tlie  moneys  so  received  by  the  hus- 
band. 


Suit  against  executors  by  ^adow  of  testator.  The  first  count 
of  the  declaration  sets  forth  that  plaintiff,  during  coverture,  on 
May  1st,  1863,  received  $1000  as  a  gift  from  her  uncle,  and  that 
her  husband,  the  testator,  received  from  her  such  moneys  to  in- 
vest "  for  her  sole  use  and  benefit,"  and  that  he  promised  so 
to  invest  the  same  for  her  for  that  purpose ;  that  said  hus- 
band made  his  will,  which  contained  this  clause,  to  wit :  "  I 
give  and  bequeath  to  ray  beloved  wife,  Sarah  H.  Rusling,  the 
sura  of  two  thousand  dollars  ($2000),  and  I  direct  that  the 
same  be  paid  to  her,  with  interest  from  my  death,  in  one  year 
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thereafter ;  I  also  give  to  my  said  wife  the  interest  of  the  sura 
of  four  thousand  dollars  ($4000),  to  be  paid  to  her  annually, 
from  the  time  of  my  death,  during  the  term  of  her  natural 
life,  if  she"  shall  so  long  remain  my  widow;  and  I  hereby 
direct  my  executors,  as  soon  as  practicable,  to  invest  on  bond 
and  mortgage  the  said  sum  of  four  thousand  dollars  ($4000) 
from  my  estate,  and  to  pay  the  interest  thereof  to  my  said 
wife  as  aforesaid ;  I  do  further  will  and  direct  that  all  the 
household  goods,  silverware  and  personal  property  of  evei7 
description,  which  my  said  wife  had  of  her  own  property  at 
the  time  of  her  marriage  with  me,  and  all  which  she  may 
have  since  acquired,  with  her  own  property,  shall  be  taken 
and  held  by  her  as  her  own  separate  property ;  and  it  is  my 
will  and  I  do  hereby  direct  that  the  said  bequests  in  favor 
of  my  said  wife  shall  be  in  lieu  and  in  bar  of  her  right  of 
dower,  or  any  other  claim  tliat  she  might  have  against  my 
estate ; "  that  said  testator  in  his  lifetime  promised  to  pay 
the  said  money  to  plaintiff  when  requested,  and  that  after 
the  death  of  the  testator  "  the  defendants,  as  executors  as  afore- 
said, in  consideration  thereof,"  on,  &c.,  undertook  and  prom- 
ised to  pay  the  plaintiif  the  said  moneys  on  request. 

The  second  count  contained  an  averment,  in  the  usual  form, 
of  a  promise  by  the  defendants  to  pay  a  certain  sum  found 
to  be  due  the  plaintiif  on  an  account  stated  between  her  and 
the  defendants  as  executors. 

Argued  at  November  Term,  1884,  before  Beasley,  Chief 
Justice,  and  Justices  Dixon,  Reed  and  Magie. 

For  the  plaintiff,  Isaac  R.  Wilson. 

For  the  defendants,  James  F.  Rusling. 

The  opinion  of  the  court  was  delivered  by 

Be^vsley,  Chief  Justice.  This  is  a  suit  by  a  widow 
against  the  executors  of  her  late  husband.  From  the  argu- 
ment a.s  presented  in  the  brief  of  the  counsel  of  the  defendants, 
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the  plea,  which  is  one  in  denial  of  the  jurisdiction  of  the 
court,  was  intended  to  raise  the  question  whether  moneys 
having  been  received  for  her  by  the  husband  during  marriage 
can  be  recovered  in  an  action  at  law  against  his  personal  rep- 
resentatives. The  first  count  of  the  declaration  presents  the 
facts  of  the  case,  but  it  is  inartistically  framed,  and  as  its 
statements  are  not  altogether  congruous,  and  as  it  contains 
a  promise  to  pay  the  moneys  in  question,  made  by  the  tes- 
tator, and  an  independent  one  made  by  his  executors,  as  such, 
after  his  decease,  it  becomes  necessary  to  consider  this  case,  so 
laid  by  the  plaintiif,  in  a  two-fold  aspect. 

First,  then,  with  regard  to  the  promise  averred  to  have 
been  made  by  the  deceased  in  his  lifetime.  The  count  shows 
that  during  the  marriage  certain  moneys  were  given  by  a  rela- 
tive to  the  plaintiif  and  that  she  permitted  her  husband  to 
receive  and  to  retain  such  moneys  on  his  promise  to  invest 
them  for  her  and  to  pay  them  to  her  when  requested. 

It  is  entirely  clear  that  an  action  for  the  breach  of  such  an 
agreement  as  this  would  not  have  lain  in  a  court  of  law  by 
the  wife  against  her  husband.  In  this  respect  the  common 
law  rule  has  not  been  relaxed,  for,  by  the  last  clause  of  sec- 
tion 14  [Rev.,  p.  639,)  of  the  act  relating  to  the  property  of 
mivrried  women,  it  is  declared  that  nothing  therein  contained 
"  shall  enable  husband  or  wife  to  contract  with  or  to  sue  each 
other  except  as  heretofore."  By  this  enactment  the  matri- 
monial status  was  not  in  anywise  modified  so  far  forth  as  it  is 
of  present  concern. 

To  this  extent  no  controversy  has  been  urged,  but  the  coun- 
sel for  the  plaintiff  insists,  that  inasmuch  as  by  force  of  the 
act  just  referred  to,  the  property  in  dispute  was  vested  in  the 
wife,  after  the  death  of  the  husband  the  law  would  imply  a 
promise  on  the  part  of  these  executors  to  hand  her  over  these 
moneys  on  demand. 

The  inquiry  thus  started  is  one  that  relates  not  to  the  right 
of  the  plaintiff  to  the  fund  in  question,  but  to  the  appropriate- 
ness of  the  forum  in  which  she  has  sought  her  remedy.  Is 
the  claim  a  legal  or  an  equitable  one  ?     That  it  belongs  to  the 
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latter  of  tliese  two  classes  seems  to  me  to  have  been  per- 
emptorily settled  in  the  case  of  Horner  v.  Horner's  Ex'rs,  4 
Vroom  387.  There  the  facts  were  these,  viz. :  the  suit  was 
in  the  Circuit  Court,  and  was  by  a  wife  against  the  executors 
of  her  husband  to  recover  a  distributive  share  of  the  estate  of 
her  father  which,  during  marriage,  his  administrator  had  paid 
to  her  husband.  It  appeared  such  payment  had  been  made 
in  two  instalments,  and  that  part  of  the  money  thus  received 
the  husband  had  used  for  his  own  purposes,  another  part  he 
had  put  out  at  interest  on  a  bond  and  mortgage  payable  to 
himself,  and  that  the  residue  of  the  fund  existed,  at  the  time 
of  his  death,  in  the  form  of  a  check,  which  he  had  taken  from 
the  administrator,  payable  to  his  own  order.  As  the  law 
regulating  the  conjugal  relationship  then  existed  in  this  state, 
it  was  provided  that  all  goods,  chattels  and  choses  in  action 
owned  by  the  wife  at  the  time  of  her  marriage,  or  which  came 
to  her  by  gift,  bequest  or  inheritance,  at  any  time  during  the 
coverture,  and  which  remained  in  the  hands  of  the  husband  at 
the  time  of  liis  death,  should  be  delivered  by  his  executor  or 
administrator  to  the  wife  on  demand.  It  is  also  to  be  remem- 
bered that  at  the  time  when  this  distributive  shpi'e  came  into 
the  hands  of  the  husband  the  statutory  provisi-^u  giving  to 
the /erne  covert  a  separate  estate  in  such  property  was  in  force. 
Under  the  prevalence  of  these  laws,  as  applied  to  the  facts 
stated,  there  were  two  questions  that  were  placed  before  the 
Court  of  Errors  for  decision.  The  first  was  Avhctlier  the 
check  which  the  husband  had  received  from  tl>e  adminis- 
trator of  the  father  of  the  wife,  in  part  ])aymcnt  of  her  dis- 
tributive share  of  the  paternal  estate,  was  a  chose  in  action  of 
the  wife  that  remained  in  the  hands  of  the  husb;\nd  at  the 
time  of  his  death.  This  was  obviously  a  question  of  some 
nicety,  for  it  could  be  urged  with  much  force  in  favor  of  the 
claim  of  t!ie  wife  that  the  check  was  her  chose  in  action,  inas- 
tnuch  as  it  had  been  given  to  the  husband  for  the  purpose  of 
transferring  to  her  the  moneys  due  to  her  as  a  jiortion  of  her 
s»i)arate  estate,  while,  on  the  other  hand,  such  view  was  sus- 
ceptible of  the  criticism  that  as  the  check  had  been  taVou  by 
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the  husband  in  form  payable  to  himself,  and  as  it  so  continued 
at  the  time  of  his  death,  it  could  not  then,  with  propriety,  be 
said  to  be  the  chose  in  action  of  the  wife,  for  although  the 
debt  evidenced  by  the  instrument  was  undoubtedly  the  wife's, 
in  equity,  still  the  check  did  not  exist  as  a  chose  in  action  in 
the  wife,  as  she  could  not  bring  suit  upon  it  and  it  could  be 
enforced  only  by  the  representative  of  the  husband  in  a  court 
of  law.     The  discrimination  to  be  made  was  dependent  on 
somewhat  subtle  distinctions,  and  consequently  there  was  not 
entire  unity  of  judicial  opinion  on  the  subject,  but  the  fact  that 
the  point  was  deemed  of  essential  importance  is  of  conclusive 
significance  in  the  present  inquiry,  for  if,  as  is  now  contended, 
an  action  at  law  can  be  brought  against  these  defendants  to 
recover  moneys  alleged  to  have  been  obtained  by  the  deceased 
as  the  husband  or  agent  of  the  plaintiff,  then  it  is  obvious 
that  the  matter  thus  elaborately  discussed  and  decided  was  of 
no  account  to  the  court  in  disposing  of  the  case.     If,  from  the 
mere  fact  that  the  husband  had  died  with  the  moneys  of  his  wife 
in  his  hands,  the  wife  could  claim  them  by  her  suit  against  his 
representatives,  it  Avas  manifestly  of  no  importance  whether  the 
check  in  controversy  was  the  chose  in  action  of  the  husband 
or  was  that  of  the  wife.     And  indeed,  on  the  other  branch  of 
the  case,  the  court  did  decide,  in  very  fact,  that  such  a  suit 
was  not  sustainable.     As  already  stated,  part  of  the  wife's 
moneys  had  been  invested  by  the  husband  in  a  bond  and  mort- 
o-ao-e  taken  in  his  own  name,  and  although  in-  all  the  opinions 
read  in  the  Court  of  Errors  it  was  admitted  that  under  the 
circumstances  then  present  such  moneys,  being  by  force  of 
the  statute  a  part  of  the  separate  estate  of  the  wife,  were  re- 
coverable by  her  in  a  court  of  equity,  at  the  same  time  it  was 
declared  that  it  would  be  radically  incongruous  with  the  judicial 
system  of  this  state  to  permit  such  a  controversy  to  be  waged 
in  a  court  of  common  law.     In  order  to  show  upon  how  broad 
a  principle  the  doctrine  was  founded  in  the  court  of  last  resort, 
it  will  suffice  to  cite  the  following  passages  from  the  carefully 
prepared  opinion  of  Chancellor  Zabriskie,  viz. :  "  During  the 
life  of  both  parties  no  action  could  be  brought  at  law  by  the 
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wife  against  the  husband  for  her  estate  received  by  him,  for  at 
law  no  action  can  be  maintained  by  either  against  the  other  ; 
and  ahhough  at  first  inclined  to  hold  the  contrary,  I  have  come 
to  the  conclusion  that  no  action  at  law  can  be  maintained  by  the 
wife  against  her  husband's  representatives  for  money  belonging 
to  her  received  by  him  in  his  lifetime,  as  so  much  money  had 
and  received  for  her  use.  The  husband  in  his  life,  and  his 
representative  after  his  death,  can  be  made  to  account  for  her 
separate  estate  received  by  him,  not  given  to  him  by  her. 
But  this  account  has  always  been  had  in  equity.  No  case  is 
found  where  any  action  at  law  was  ever  brought,  although  for 
many  years  married  women  have  had,  by  settlement  or  gift, 
estates  to  their  separate  use,  as  to  which  their  rights  were  the 
same  as  their  rights  now  are  to  their  separate  estates  under 
the  Married  AVomen's  act.  The  mere  fact  of  the  receipt  of 
her  money  does  not  make  his  representatives  liable  to  account 
for  it  to  her.  That  is  controlled  by  the  circumstances,  which 
cannot  be  so  well  considered  at  law  as  in  courts  of  equity." 
And  this  view  of  the  late  Chancellor  is  sustained  in  all  re- 
spects and  is  very  strongly  corroborated  by  the  opinion  of  Mr. 
Justice  Depue,  read  in  the  same  case.  The  rule,  therefore,  is 
settled  in  this  state  that  neither  of  the  parties  to  a  marriage 
can  sue,  at  law,  the  representative  of  the  one  first  dying,  for 
moneys  received  in  his  or  her  behalf  during  marriage.  There 
may  have  been  cases  arising  in  practice  which,  upon  a  super- 
ficial consideration,  might  have  the  appearance  of  having  been 
an  intentional  infringement  of  this  doctrine.  Thus,  at  the 
Circuit,  the  administrator  of  a  husband  was  permitted  to  re- 
cover from  the  wife  certain  moneys  which  the  husband  had 
deposited  with  her  for  family  expenses  some  time  before  his 
decease,  and  which  the  wife  refused  to  pay  to  the  representa- 
tive. But  the  theory  upon  which  such  a  recovery  was  thought 
to  be  justified  was  this :  that  by  the  delivery  of  the  money  to 
the  wife,  under  the  circumstances,  the  husband  had  not  parted 
with  its  legal  possession ;  that  it  was  in  the  custody  of  the 
wife  in  the  same  way  that  an  article  of  household  furniture 
would  have  been  if  especially  confided  to  her  care,  and  that 
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the  possession  ia  law  remaining  in  the  husband  to  the  time. of 
his  death,  such  right  passed  to  his  representative,  and  that 
thereby  the  refusal  of  the  wife  to  deliver  up  the  moneys  in 
question  was  a  conversion  of  them  as  against  the  adminis- 
trator. It  is  obvious  that  it  is  not  necessary  to  decide  whether 
this  theory  of  the  legal  aspect  of  the  case  referred  to  was  right 
or  wrong.  All  that  at  present  concex'ns  us  with  respect  to  it 
is  to  indicate  that  neither  it  nor  similar  applications  of  legal 
rules  were  deemed  nor  meant  to  be,  in  the  slightest  degree,  de- 
partures from  the  doctrine  above  stated  as  promulged  by  the 
Court  of  Errors. 

And  this  doctrine  is,  in  my  opinion,  exactly  applicable  to 
the  present  case,  in  the  aspect  in  which  it  is  now  being  con- 
sidered, for  the  express  promise  laid  in  this  count,  and  alleged 
to  have  been  made  by  the  deceased  to  his  wife,  has  no  legal 
value  whatever.  If  an  agreement,  binding  in  a  court  of  law, 
could  be  made  between  a  husband  and  his  wife,  a  promise  to 
pay  money  justly  due  and  recoverable  in  equity  would,  when- 
ever such  conditions  existed,  be  necessarily  raised  by  implica- 
tion upon  the  ordinary  legal  grounds. 

Nor  does  it  seem  to  me  that  the  testamentary  provision 
quoted  in  this  count  of  this  declaration  can  be  of  any  avail  in 
support  of  the  action.  The  money  claimed  is  not  within  the 
enumeration  of  the  articles  of  property  thereby  bequeathed, 
for  it  is  neither  personal  property  which  the  wife  had  at  the 
time  of  her  marriage,  nor  is  it  an  acquisition  since  made  by 
her  with  her  own  property.  This  clause  of  the  will  fails  to 
support  the  suit. 

But  I  see  no  reason  why  the  subsequent  promise,  which  the 
count  alleges  proceeded  from  the  defendants  themselves,  acting 
in  their  representative  capacity,  should  not  have  tliat  effect. 
For  the  present  purpose  we  must  assume  the  facts  stated  in 
the  count  to  be  true,  and  the  juncture  is  therefore  presented 
of  money  received  by  a  husband  in  right  of  his  wife,  and  of  a 
promise  on  his  part  to  pay  it  to  her  on  demand  and  a  non- 
fulfilment  of  such  promise  to  the  time  of  his  death.  Xow  it 
Ls  clear,  such  being  the  unqualified  state  of  the  case,  that  the 
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wife,  in  a  court  of  equity,  would  be  entitled  to  recover  this 
fund.  Tliis  is  the  doctrine  on  which  the  case  of  Vreeland 
V.  Vreeland's  Adm'r  was  settled  by  Chancellor  Green,  the 
case  being  reported  in  1  C.  E.  Green  512.  There  the  con- 
troversy arose  touching  a  credit  claimed  by  the  administrator 
for  certain  money  paid  to  the  widow  as  so  much  money  re- 
ceived during  marriage  by  the  deceased  husband  in  right 
of  his  wife,  the  same  having  become  due  to  her  from  the 
estate  of  her  father.  It  was  held  that  such  funds,  under  the 
circumstances  stated,  and  in  the  absence  of  other  controlling 
facts,  were  the  wife's  separate  estate,  and  that  the  adminis- 
trator could  lawfully  pay  such  moneys  and  claim  credit  for 
them  in  his  settlement  in  the  Orphans'  Com-t.  It  would 
seem,  therefore,  necessarily  to  follow  that  a  promise  to  pay 
such  a  claim,  the  consideration  being  the  equitable  right  of 
the  widow  to  the  property,  must  be  enforceable  at  law.  By 
such  a  promise,  what  before  was  an  equitable  obligation  is 
converted  into  a  legal  oblicration.  If  it  be  said  that  the  le- 
galization  of  such  a  promise  on  the  part  of  the  personal  rep- 
resentatives might  be  of  ill  consequence  to  the  creditors  of  the 
deceased,  inasmuch,  as  was  intimated  'm  the  case  above  re- 
ferred to,  of  Horner  v.  Horner's  Ex'rs,  in  some  supposable 
instances  the  wufe  might  have  so  acquiesced  in  the  posses- 
sion and  use  of  her  money  by  her  husband  as  to  give  his 
creditors  an  equitable  lien  upon  it,  and  that  if  she  can  prosecute 
her  suit  in  equity  alone,  such  creditors'  lien  would  be  pro- 
tected in  the  decree,  and  which  is  a  result  not  attainable  at 
law,  the  answer  is  that  in  order  to  protect  such  conceivable 
rights  it  would  be  necessary  to  reverse  altogether  the  doctrine 
of  Vreeland  v.  Vreeland's  Adm'r,  because  a  right  to  make 
immediate  payment  to  the  widow  is  more  dangerous  to  the 
enforcement  of  such  liens  than  a  promise  to  pay  such  moneys 
at  a  future  time  can  be,  as  the  former  act  is  at  once  decisive 
and  yields  no  time  to  the  creditor  for  self-protection.  But 
it  would  be  to  overstate  the  hazard  of  the  sitiKition  to  predi- 
cate the  existence  of  any  uncommon  risk  to  equitable  claim- 
ants  to  these  funds  by  reason  of  making  them   collectible 
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at  law  after  a  promise  by  the  representative  to  pay  them, 
for  creditors  would  stand,  with  respect  to  such  transactions, 
precisely  where  they  usually  do  when  funds  in  which  they 
set  up  some  equitable  right  are  about  to  be  paid  to  their  legal 
recipient.  In  such  instances  the  door  of  chancery  is  open  to 
all  persons  who  wish  to  assert  their  equitable  claim  to  any 
part  of  the  separate  estate  of  the  married  woman;  and  in  this 
case,  if  any  such  claim  should  exist,  the  creditor  entitled  to 
enforce  it  would  be  constrained  to  seek,  of  his  own  motion, 
that  forum,  for  if  this  court  should  now  dismiss  this  action 
and  bid  this  plaintiff  to  seek  her  remedy  from  the  Chancellor, 
the  supposed  creditor  in  question  would  not  be  a  necessary 
party  to  such  a  suit. 

My  conclusion  is  that  the  special  promise  to  pay  the  moneys 
in  trust,  laid  in  these  defendants  in  the  manner  stated,  forms 
a  legal  basis  for  the  present  suit,  and  that  the  plea  should  be 
struck  out. 

It  should  also  be  observed  that  the  plea,  which  is  to  the 
jurisdiction  of  the  Circuit  Court,  is  bad  likewise  on  the  groimd 
that  it  covers  the  whole  declaration,  which  contains  an  account 
stated  in  the  usual  form. 

Let  the  Circuit  Court  be  advised  in  conformity  with  the 
views  above  expressed. 


TIMOTHY   DWYER  v.   THE  NEW^   YORK,   LAKE  ERIE  AND 
WESTERN   RAILWAY  COM.'UNY. 

A  person  who,  in  passing  from  a  ferry-boat  to  the  dock,  puts  himself  in  so 
dense  a  crowd  that  he  cannot  see  to  his  footing,  and  in  that  situation 
gets  his  foot  crusiied  between  the  boat  and  the  dock,  has  no  cause  of 
action  against  the  ferry  company,  as  his  own  negligence  has  been  con- 
tributory to  the  injury. 


Motion  for  a  new  trial. 
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This  suit  was  for  an  injury  to  the  plaintiff's  foot,  occasioned 
by  its  getting  between  tlie  ferry-boat  of  the  defendant  and  the 
dock  at  tlie  landing.  The  accident  occurred  about  six  o'clock 
on  a  November  evening,  after  the  boat  was  lighted.  The 
j>laintifr  left  the  boat  by  the  liorse-gangway.  His  own  ac- 
count of  the  affair  was  this  :  "  I  got  amongst  the  crowd,  and 
the  first  thing  I  knew  the  man  opened  the  gates  and  they  all 
rushed  off,  and  I  went  with  them."  The  question  was  asked, 
"  How  did  the  crowd  move  ?  "  and  answered,  "  Well,  you  see, 
standing,  pushing,  getting  the  place  of  each  other."  "  Q.  But 
you  say  you  didn't  look  where  you  were  walking  ?  J..  I 
couldn't  look.  Q.  But  I  understand  you  to  say,  likewise, 
that  you  didn't  look  ?  A.  No ;  I  don't  see  how  I  could  look. 
Q.  Now,  I  ask  you,  anyhow,  did  you  look  at  your  footing 
before  you  when  you  went  ashore?  A.  Well,  I  couldn't  see 
where  I  was  walking ;  the  crowd  was  in  front  of  me  and  back 
of  me.  Q.  Did  you  attempt  to  look  ?  A.  Certainly  ;  I  must 
liave  attempted  to  look.  Q.  I  don't  want  to  know  what  you 
must  have  done,  I  want  to  know  what  you  remember  you  did 
— did  you  attempt  to  look?  A.  Yes,  sir;  I  think  I  did. 
Q.  What  makes  you  think  you  did?  A.  Because  I  knowed 
I  was  near  the  edge  of  the  boat,  and  I  thought  the  boat  was 
in,  aud  the  boat  might  be  lower  than  the  bridge.  Q.  But  if 
you  had  looked,  and  the  boat  was  lower  than  the  bridge, 
wouldn't  you  have  seen  it?  A.  Certainly.  Q.  Well,  then, 
did  you  see  it?  A.  No,  sir;  I  couldn't;  *  *  *  j  at- 
tempted to  look,  and  couldn't ;  the  crowd  was  pushing,  and 
if  I  stopped  and  got  down  to  look,  I  would  be  pushed  for- 
ward." 

Argued  at  November  Term,  1884,  before  Beasley,  Chief 
Justice,  and  Justices  Dixox,  Reed  and  Magie. 

For  the  rule,  Cortlandi  Parker. 

The  opinion  of  the  court  was  delivered  by 
Beasley,  Chief  Justice.     The  rule  for  a  new  trial  of 
this  case  should,  iu  my  opinir)n,  lie  made  absolute. 
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The  plaintiff's  own  negligence  was  plainly  contributory  to 
the  injury  of  which  he  complains.  Accepting  as  the  truth  his 
own  statement,  when  on  the  witness-stand,  of  the  affair  in 
question,  he  has  no  standing,  as  I  think,  to  call  on  the  de- 
fendant to  compensate  him  for  the  consequences  of  the  acci- 
dent that  befel  him.  When  he  says  that  he  placed  himself  in 
the  midst  of  a  jostling  crowd  of  })ersons,  and  that  he  volun- 
tarily attempted  to  pass  off  the  boat  in  that  situation,  and,  on 
account  of  the  press  of  such  passengers,  was  unable  to  see  to 
his  footing  as  he  approached  the  line  of  separation  between 
the  boat  and  the  dock,  he  manifests  most  conclusively  his 
own  contribution  of  carekssness  as  a  partial  cause  of  the  dis- 
aster that  occurred.  In  the  case  of  New  Jersey  R.  M.  Co,  v. 
Palmer,  4  Vroom  94,  I  expressed  the  opinion  that  a  pass- 
enger, in  leaving  one  of  these  boats,  could  not,  without  being 
legally  culpable,  put  himself  in  such  a  position  that  for  all 
useful  purposes  he  deprived  himself,  for  the  time  being,  of  the 
use  of  his  eyesight,  and  time  and  subsequent  reflection  have  had 
the  effect  to  confirm  me  strongly  in  the  conviction  of  the  cor- 
rectness of  that  view.  The  point  of  junction  of  the  ferry-boat 
and  its  dock  must  of  necessity  be  a  point  of  danger.  It  is 
idle  to  liken  the  transit  over  such  a  place  to  the  passing  along 
an  ordinary  public  thoroughfare,  for  under  ordinary  conditions 
the  latter  is  a  place  of  safety,  while  the  former  must  of  neces- 
sity be  liable  to  be  perilous,  for  its  safeness  is  altogether  de- 
pendent on  the  exercise  of  incessant  caution  on  the  part  of 
human  agents,  which,  while  man  remains  the  imperfect  crea- 
ture that  he  is,  cannot  be  entirely  trustworthy.  I  can,  look- 
ing at  the  reason  of  things,  see  no  difference  between  the  man 
who  with  his  eyes  closed  crosses  a  railroad  track,  trusting  his 
safety  to  the  fact  that  the  flagman  is  at  his  post,  and  him  who, 
waiving  the  use  of  his  eyes,  attempts  to  pass  from  one  of  these 
boats,  concluding  that  all  is  right  because  the  gates  have 
been  opened.  A  man's  eyes  are  the  sentinels  that  usuallv 
warn  him  of  the  approach  to  danger,  and  if  he  chooses  to 
abandon  them  it  is  the  general  rule  of  law  that  he  does  so  at 
his  own  cost.     In  the  present  case  there  is  no  pretence  that  if 
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the  plaintiff'had  not  put  himself  in  the  thick  of  the  crowd  of 
persons  who  were  rushing  and  pushing  theii*  way  off  the  boat 
that  he  would  not  have  been  easily  able  to  avoid  the  accident 
in  question.  Under  such  conditions  I  think  he  should  have 
been  non-suited,  and  a  venire  de  novo  should  consequently  be 
awarded. 


JOHN    L.   BECKHAM,   ADMINISTRATOR,   &c.,   v.   GEORGE  R. 
HILLIER  AND  FRANCIS  A.  MOORE. 

A  youth  sixteen  years  old  was  employed  to  manage  a  cutting-machine, 
in  the  running  of  which  it  was  occasionally  necessary  to  displace  and 
replace  the  belt  by  which  power  was  communicated  from  a  revolving 
shaft  to  the  machine.  He  had  run  such  a  machine  for  several  months 
before,  and  was  told  to  be  careful  in  replacing  the  belt,  because  there 
was  danger  of  his  being  caught  in  it,  and  was  directed  always  to  call 
some  one  to  assist  him  in  the  operation  who  might  hold  the  belt  in 
place  on  the  machine  while  he  stood  behind  the  shaft  and  adjusted 
the  belt  upon  the  driving-wheel.  The  observance  of  this  precaution 
materially  lessened  the  risk.  On  one  occasion,  althougli  assistance  was 
within  call,  he  attempted  to  replace  the  belt  alone,  without  asking  aid, 
and  was  caught  in  the  belt  and  killed.  Held,  that  he  was  guilty  of  con- 
tributory negligence,  and  that  his  representative  could  not  maintain  an 
action  for  damages. 


On  certified  case. 

Argued  at  November  Term,  1884,  before  Beasley,  Chief 
Justice,  and  Justices  Dixon,  Reed  and  Magie. 

For  the  plaintiff,  Chas.  C.  Black. 

For  the  defendants,  IF.  A.  Lewis  and  Gilbert  Collins. 

The  opinion  of  the  court  was  delivered  by 

Di.xoN,  J.  The  plaintiff  is  the  administrator  of  Daniel 
Bcckliam,  and  sues  to  recover  damages  resulting  from  hia 
death. 
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Daniel  Beckham  was  a  youth  about  sixteen  years  old,  era- 
ployed  by  the  defendants  to  manage  a  machine  for  cutting 
roots  in  the  manufacture  of  drugs.  In  April,  1883,  he  was 
caught  in  the  belt  by  which  the  machine  Avas  run,  and  killed. 
The  plaintiff  claims  that  the  accident  was  caused  by  the  im- 
proper character  of  the  machinery ;  the  defendants  insist  that 
the  negligence  of  the  decedent  contributed  to  the  disaster. 

The  plaintiff  having  obtained  a  verdict,  the  defendants  seek 
to  have  it  set  aside. 

The  accident  occurred  about  five  o'clock  in  the  evening,  in 
a  room  in  which  were  two  machines  moved  by  belts  over  a 
single  shaft,  one  for  cutting  roots,  the  other  for  crushing  them. 
The  former  was  under  the  control  of  Beckham,  the  latter  of 
James  E.  Sheridan,  and  these  two  were  Morking  in  partner- 
ship at  piecework,  receiving  so  much  per  pound  for  crushed 
material  and  dividing  the  earnings.     They  were  alone  in  the 
room  when  Beckham  was  killed ;  both  machines  were  idle, 
and  Sheridan  sat  at  the  crusher  mending  his  belt,  with  his 
back  to  the  cutter.     Beckham  had  stood  near,  watching  liim, 
then  had  walked  away  toward  his  own  machine,  and  in  a 
minute  Sheridan  heard  a  cry,  looked  round,  and  saw  Beck- 
ham being  whirled  in  the  belt  of  the  cutter  against  the  rafters 
of  the  ceiling.     When  Sheridan  had  last  noticed  that  belt  it 
hung  motionless,  or  nearly  so,  from  the  revolving  shaft  to  the 
fl'oor.     To  start  the  machine  it  was  necessary  first  to  put  the 
belt  upon  the  pulley  of  the  cutter,  then,  standing  on  a  barrel 
or  other  elevation,  to  slip  the  belt,  with  the  hand  or  a  stick, 
upon   the  driving-wheel  of  the  shaft.     Whether  Beckham, 
when  ciuight  in  the  belt,  was  endeavoring  to  start  his  machine, 
does  not  appear  by  any  direct  evidence,  and  the  case  is  silent 
as  to  some  conditions  which  probably  existed  and  might  shed 
light  upon  this  question,  but  the  plaintiff  contends  that  he  was 
so  engaged,  and  that  if  the  machine  had  been  supplied  with  a 
loose  pulley,  so  that  the  belt  need  not  have  been  throM'u  off 
the  driving-wheel  to  stop  the  machine,  or  if  there  had  been  a 
l)elt-shifter  to  rei)lace  the  belt,  the  accident  would  not  have 
occurred. 
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Admitting  the  plaintiff's  hypothesis  to  be  true,  it  neverthe- 
less appears  that  the  negligence  of  the  decedent  contributed  to 
his  death,  and  should  defeat  the  verdict  now  under  review. 

Although  the  plaintiff's  intestate  was  still  a  minor,  he  had 
attained  years  of  discretion,  when  he  became  chargeable  with 
the  exercise  of  due  care.  Such  care  is  not,  indeed,  that  re- 
quired from  persons  of  full  age,  but  is  to  be  ascertained  with 
reasonable  regard  to  the  ordinary  conditions  attendant  upon 
his  years.  When,  however,  the  standard  of  due  care  has  been 
thus  determined,  the  rule  w^hich  makes  contributory  negli- 
gence in  the  party  injured  a  defence  against  an  action  for  dam- 
ages arising  from  the  defendant's  want  of  care,  applies  to  the 
minor  as  well  as  to  others.  Telfer  v.  Northern  R.  R.  Co.,  1 
Vroom  188.  Minor  servants  also  are  held  to  assume,  by  their 
contract  of  employment,  those  ordinary  risks  of  their  service 
which  are  obvious  to  them  or  have  been  pointed  out  in  a 
manner  suited  to  the  comprehension  of  their  youth  and  inex- 
perience. They  cannot  ignore  the  dictates  of  common  pru- 
dence or  the  instructions  of  their  superiors  to  guard  themselves 
from  these  apparent  dangers,  and  charge  the  consequences 
upon  their  employers.  Coombs  v.  New  Bedford  Cordage  Co., 
102  Mass.  572;  Sullivan  v.  India  Manufacturing  Co.,  113 
Mass.  396 ;  Curran  v.  Merchants'  Manufacturing  Co.,  130 
Mass.  374 ;  De  Graf  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  76  N. 
Y.  125. 

The  undisputed  testimony  before  us  is  that  Beckham  had 
worked  on  a  machine  of  the  same  character  as  that  at  which 
he  was  killed  for  several  months ;  that  he  had  been  in  the 
habit  of  adjusting  the  belt  to  start  the  machine,  and  had  been 
told  to  be  careful  in  so  doing  because  there  was  danger  of 
being  caught  in  the  belt,  and  that  he  had  been  instructed 
always  to  call  some  one  to  his  assistance  who  might  hold  the 
belt  in  place  upon  the  pulley  while  he  stood  behind  the  shaft 
and  put  the  belt  upon  the  driving-wheel.  This  method  of 
adjustment  materially  lessened,  if  it  did  not  practically  remove, 
the  risk  of  the  operation  to  one  exercising  ordinary  care.  It 
relieved  him  from  the  necessity  of  diverting  his  attention  from 
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the  driving-wheel  to  the  pulley,  thus  enabling  him  to  concen- 
trate liis  thoughts  upon  the  point  of  danger,  and  it  secured  the 
presence  of  some  person  who,  in  case  of  accident,  might  in- 
stantly displace  the  belt  and  terminate  its  power.  We  thus 
perceive  that  the  decedent  was  expressly  informed  of  the 
source  and  general  character  of  the  risk,  and  of  the  means  by 
which  it  might  be,  in  great  measure,  obviated.  At  the  time 
of  the  disaster  there  was  nothing  to  hinder  his  observance  of 
the  instructions  which  he  had  received,  for  there  was  no  reason 
to  hasten  the  starting  of  the  machine,  and  Sheridan  was  at 
hand  presumably  ready  to  respond  to  his  call.  Beckham, 
however,  did  not  ask  for  aid,  but  alone  attempted  to  adjust 
the  belt.  In  so  doing  we  think  he  acted  at  his  own  peril. 
Even  if,  as  is  claimed,  he  had  not  been  apprised  of  the  exact 
nature  of  the  hazard,  yet  he  knew  that  the  operation  was  dan- 
gerous, and  his  disregard  of  the  precautionary  direction,  mani- 
festly intended  for  his  greater  security,  was  culpable  negli- 
gence, which  relieved  the  defendants  from  responsibilty  to 
him  or  his  representatives  for  the  consequences. 

If  Beckham  was  not  attempting  to  place  the  belt  upon  the 
pulley,  then  it  does  not  appear  how  the  alleged  defects  in  the 
machinery  could  have  caused  the  accident  or  how  he  could 
have  become  entangled  in  the  belt,  without  carelessness. 

We  advise  the  Hudson  Circuit  to  grant  a  new  trial. 


8TATE,  JOHN  R.  BEAM,  PROSECUTOR,  v.  THE  MAYOR  AND 
ALDERMEN  OF  THE  CITY  OF  PATERSON. 

The  ninety-eighth  section  of  the  charter  of  the  city  of  Paterson,  {Pamph.. 
L.  1871,  p.  808,)  requires  notice  to  be  given  of  proposed  public  im- 
provements, in  such  terras  as  will  reasonably  apprise,  not  only  persons 
privately  interested,  but  also  the  public,  of  the  character  of  the  im- 
provement intended  ;  and  for  a  failure  to  give  such  notice  the  subse- 
quent proceedings  may  be  set  aside  on  certiorari  issued  at  the  suit  of 
one  who,  as  a  private  individual,  might  be  estopped  from  raising  the 
objection. 
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On  certiorari 

Argued  at  November  Terra,  1884,  before  Justice  DrxON. 
For  the  prosecutor,  George  S.  Hilton. 
For  the  (lefeudants,  John  W.  Ch^iggs. 

Dixox,  J.  This  certiorari  brings  up  the  proceedings  of 
tlie  city  of  Paterson,  instituted  in  1882,  for  "the  opening  of 
Fair  street."  The  prosecutor  is  a  resident  of  the  city  and  the 
owner  of  land  to  be  taken  for  the  improvement.  One  of  the 
grounds  upon  which  he  seeks  to  have  the  proceedings  set 
aside  is  that  notice  of  the  proposed  work  was  not  given,  in 
accordance  with  the  ninety-eighth  section  of  the  city  charter, 
{Paniph.  L.  1871,  j)-  808,)  wliich  declares  that  when  the.  board 
of  aldermen  shall  propose  to  open,  alter  or  widen  any  street, 
it  shall  give  twenty  days'  notice,  in  tAVO  daily  newspapers  in 
the  city,  of  such  proposition,  briefly  describing  such  work  or 
improvement,  and  requesting  such  persons  as  may  object 
thereto  to  present  their  objections  in  writing,  at  the  office  of 
the  superintendent  of  streets  and  sewers,  on  or  before  the  ex- 
])iration  of  twenty  days  from  the  date  of  such  notice,  and  that, 
at  any  time  thereafter,  the  board  may  proceed  to  consider  any 
ordinance  relating  to  such  work,  &c. 

This  objection  of  the  prosecutor  seems  to  me  to  be  well 
taken. 

The  notice  required  by  this  law  is  one  that  describes  the 
proposed  improvement  with  such  reasonable  certainty  as  will 
apj)rise  jjarties  interested  of  its  true  character,  and  when  the 
notice  given  fails  so  to  do,  the  subsequent  proceedings  are 
illegal.     Slate,  Clark,  pros.,  v.  Elizabeth,  3  Vroom  357. 

Tlie  notice  given  in  the  j)resent  case  Avas  that  the  board 
j)roposed  "  to  oi)en  Fair  street  from  Straight  street  to  Auburn 
street."  This  notice  did  not  afford,  either  in  itself  or  Uy  refer- 
ence to  any  extraneous  source,  any  information  touching  the 
lines,  width  or  course  of  the  pro]>osed  street:     Inhere  had  been 
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a  street  called  Fair  street  opened  from  Straight  street  to  Au- 
burn street,  in  the  year  1872,  and  it  might  l>e  inferable  that 
the  street  mentioned  in  the  notice  was  that  street,  but  even 
such  an  inference  would  have  been  erroneous,  for  the  Fair 
street  of  1872  seems  to  have  been  seventy  feet  wide,  while  the 
street  described  in  the  ordinance  based  on  this  notice  is  to  be 
only  sixty  feet  wide.  But  in  truth  the  proposed  improvement 
was  not  in  any  just  sense  the  opening  of  a  new  street.  It  was 
merely  the  condemnation  of  two  easily  defined  plots  of  land 
lying  within  the  lines  of  Fair  street  as  projected  in  1872,  and 
which  the  city  had  then  ineffectually  attempted  to  condemn. 
Such  a  purpose  could  hardly  be  gathered  from  the  notice 
given. 

But  it  is  urged  that  the  prosecutor  is  now  precluded  from 
raising  this  objection  because,  in  response  to  the  notice,  he  filed 
objections  in  writing  without  specifying  that  now  interposed. 
This  fact,  however,  should  not  estop  him,  or  rather  should 
not  debar  the  court  from  setting  aside  the  proceedings  at  the 
instance  of  any  person  who  may  legally  bring  the  same  up  for 
review.  The  opening  and  altering  of  streets  are  matters  not 
solely  of  private  but  also  of  public  concern,  in  the  present  case 
one-half  of  the  cost  of  the  improvement  being  thrown  upon 
the  public  treasury.  The  evident  design  of  the  legislature,  in 
prescribing  the  notice  referred  to,  was  that  the  public,  as  well 
as  those  having  private  mterests  to  protect,  should  be  informed 
of  the  proposed  action  of  the  board  of  aldermen  before  it  was 
taken,  as  a  safeguard  against  measures  injudicious  from  a 
public  standf)oiut ;  and  I  do  not  think  the  default  of  a  single 
individual  should  prevent  the  court's  taking  such  steps, 
through  its  supervisory  writs,  as  will  secure  the  observance 
of  laws  having  this  useful  public  pui*pose  in  view. 

The  proceedings  must  be  set  aside. 

Vol.  XVIII.  2 
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AUGUST  INGWERSEN  v.  HENRY  RANKIN  AND   JOHN  D. 

MEYER. 

1.  He  who  creates  a  nuisance  on  his  own  premises  cannot  escape  liability 
for  its  continuance  by  demising  the  premises  whereon  the  nuisance  is. 

2.  Such  liability  will  exi'St  although  the  tenant  by  the  demise  stipulates 
to  keep  the  premises  in  repair. 

3.  A  landlord  whose  tenant  during  the  term  has  created  a  nuisance  on 
the  demised  premises  will  not  be  liable  therefor  so  long  as  he  has  no 
right  of  entry  or  power  to  abate ;  but  when  the  term  expires,  or  the 
landlord  may  enter  and  abate  the  nuisance,  he  will  become  liable  for 
its  continuance,  and  that  liability  cannot  be  evaded  by  a  renewal  of 
the  lease,  though  with  covenants  to  repair  and  without  the  landlord's 
having  taken  actual  possession. 

QuoEre.  Whether  knowledge  of  the  existence  of  the  nuisance  is  necessary 
to  establish  the  landlord's  liability  in  such  cases. 


In  case.     On  rule  to  show  cause. 

Argued  at  November  Term,  1884,  before  Beasley,  Chief 
Justice,  and  Justices  Dixon,  Reed  and  Magie. 

For  the  rule,  John  Linn. 

Contra,  Wm.  A.  Lewis. 

The  opinion  of  the  court  was  delivered  by 

Magie,  J.  Plaintiff  was  tenant  of  defendants,  under  a 
lea.se  which  demised  to  him  the  basement  of  a  building  for 
the  term  of  five  years,  commencing  May  1st,  1876. 

His  suit  against  defendants  was  brought  to  recover  damages 
for  injuries  alleged  to  have  been  suffered  by  him  by  reason  of 
improper  management  of  the  remainder  of  the  building.  The 
evidence  wad  that  shortly  after  plaintiff's  term  commenced 
water  l)egan  to  flow  upon  the  demised  premi.ses,  and  the  flow 
so  increased  that  plaintiff  claimed  that  he  was  obliged  to  aban- 
don them,  and  was  thus  deprived  of  their  use  for  a  large  part 
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of  the  term.  Plaintiif  insisted  that  the  water  came  from  de- 
fects in  the  pipes  used  to  distribute  water  though  the  building, 
and  that  defendants  were  liable  therefor,  either  because  the 
defective  pipes  were  in  parts  of  the  building  retained  in  their 
possession  or  in  parts  for  which  they  were  responsible. 

There  was  evidence  from  which  it  was  possible  to  infer  that 
the  defects  existed  in  the  pipes  in  a  saloon  above  the  base- 
ment. The  saloon  had  been  leased  by  defendants,  before 
plaintiff's  term  commenced,  to  Owen  Markey.  By  the  lease, 
Markey  had  covenanted  to  keep  the  premises  in  repair.  The 
lease  expired  May  1st,  1877,  and  just  before  its  expiration  de- 
fendants gave  Markey  a  new  lease  of  the  saloon  for  a  term 
extending  beyond  plaintiff's  term.  By  that  lease,  Markey 
also  covenanted  to  keep  the  premises  in  repair. 

It  therefore  became  necessary  to  instruct  the  jury  as  to  the 
liability  of  defendants  upon  that  state  of  facts  and  the  infer- 
ences which  could  be  drawn  therefrom.  The  learned  judge 
before  whom  the  case  was  tried  gave  instructions  in  regard  to 
defendants'  liability  under  the  lease  to  plaintiff,  and  as  occu- 
piers of  such  parts  of  the  building  as  were  retained  in  their 
possession,  which  instructions  have  not  been  objected  to  and 
are  unobjectionable. 

The  objection  plaintiff  makes,  and  on  which  he  insists  that 
the  verdict — which  was  for  defendants — should  be  set  aside, 
is  directed  to  the  following  passage  of  the  charge :  "  One 
theory  upon  which  I  understand  the  plaintiff  to  put  his  case 
is  that  this  pipe,  when  the  first  term  of  Markey  expired,  had, 
by  reason  of  Markey's  negligence  in  the  repair  or  not  keeping 
in  repair,  got  to  be  ruinous,  and  that  the  landlord,  while  such 
was  the  case,  executed  a  new  lease,  granted  a  new  term  to 
Markey,  and  thus  adopted  as  his  own  this  condition  of  things 
in  respect  to  this  pipe.  There  was  no  actual  taking  possession 
of  these  premises  by  the  landlord  between  the  termination  of 
the  first  term  and  the  commencement  of  the  second  of  Markey. 
Under  the  first  term,  Markey  was  bound  to  repair ;  under  the 
second  term  the  same  obligation  was  continued  in  his  lease  in 
express  terms.     The  same  duty  that  exi:itcd  in  the  first  term 
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ran  on  directly  into  the  second.  I  do  not  think  tlie  expira- 
tion of  the  term  and  the  I'eletting  of  the  premises  to  the  same 
tenant  on  the  same  conditions  as  to  repairs,  changed  the  de- 
fendants' liability  in  this  case.  And  npon  tliat  theory  I  am 
unable  to  see  any  ground  upon  which  the  plaintiff  would  be 
entitled  to  recover." 

Since  this  instruction  required  a  verdict  for  defendants,  if 
the  conclusion  of  the  jury  was  that  the  water  escaped  from 
pipes,  in  the  saloon,  which  had  become  worn  out  during  the 
first  lease  to  Markey,  it  is  clear  that  if  the  instruction  was 
erroneous  plaintiff  may  have  been  injured  by  it. 

If  the  defective  pipes  were  part  of  the  premises  demised  to 
plaintiff,  defendants'  liability  would  be  measured  by  their  con- 
tract with  plaintiff.  But  if  defective  pipes,  located  without 
the  premises  demised  to  plaintiff,  constantly  flowed  water 
upon  those  premises,  they  constituted  a  nuisance  for  which  a 
liability  to  })laintiff  arose  on  the  part  of  him  who  originally 
created  it  and  of  him  who  maintained  it. 

If  one  create  a  nuisance  on  his  own  jj remises,  and  thus  be- 
come liable  for  its  erection  and  also  for  its  maintenance,  he 
ctuinot  escape  the  latter  liability  by  demising  the  premises 
whereon  the  nuisance  is.  This  was  established  in  the  lead- 
ing case  of  Rosewell  v.  Prior,  2  Salk.  460 ;  S.  C,  1  Ld.  Raym. 
713.  That  was  an  action  against  one  who  had  erected  a  shed 
which  stopped  plaintiff's  ancient  lights.  There  had  been  a 
recovery  against  him  for  the  erection,  and  this  action  was  for 
continuance  of  the  nuisance.  The  erection  was  by  a  tenant 
for  years,  who  had  afterward  made  an  under-lease  to  one  S. 
The  question  was  whether,  after  a  recovery  against  the  first 
tenant  for  vears  for  the  erection,  an  action  would  lie  ao-ainst 
him  for  the  continuance  after  he  had  made  an  under-lease. 
It  was  held  that  the  action  would  lie  upon  the  ground  that 
defendant  had  transferred  the  premises  with  the  original 
wrong,  and  this  demise  affirmed  the  continuance  of  it.  It 
was  also  held  that  the  action  would  lie  against  either  tenant, 
at  plaintiff's  election. 

This  doctrine  has  been  restated  and  developed  in  many 
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cases,  which  have  been  said  to  be  all  reconciled  in  the  propo- 
sition that  wliere  the  injury  is  the  result  of  the  misfeasance  or 
nonfeasance  of  the  lessor,  the  party  suffering  damages  may 
sue  him.  Todd  v.  FUglit,  9  C.  B.  (n.  S.)  377.  A  distinction 
has  been  taken  between  the  liability  of  the  landlord  and  that 
of  the  tenant,  and  the  former  has  been  restricted  to  that  which 
is  a  nuisance  in  its  very  essence  and  nature  at  the  time  of  let- 
ting, and  not  something  merely  capable  of  being  rendered  a 
nuisance  by  the  tenant.  Gandy  v.  Jubber,  5  B.  &  S.  87. 
But  there  are  cases  which  affirm  the  lessor's  liability  for  a 
nuisance  which  was  a  necessary,  contemplated  or  probable  re- 
sult of  the  use  of  the  thing  leased  for  the  purposes  for  which 
it  was  leased.  Fish  v.  Dodge,  4  Den.  311  ;  Rex  v.  Pedley,  1 
Ad.  &  El.  822 ;  House  v.  Metcalf,  27  Conn.  631 ;  Wood's 
Land.  &  Ten.,  §  639,  and  cases  in  notes. 

Besides  the  above-cited  cases,  the  following  illustrate  the 
principle :  Nelson  v.  Liverpool  Brewing  Co.,  L.  R.,  2  C  P. 
311;  Staple  v.  Spring,  10  3fass.  72;  Saltonstall  v.  Banker, 
8  Gray  195;  Swords  v.  Edgar,  59  iV.  Y.  28;  Waggoner 
V.  Jermaine,  3  Den.  306 ;  3IcCallum  v.  Hutchinson,  7  U.  C. 
C.  P.  508.  The  principle  was  adopted  in  this  state  by  the 
Court  of  Errors  in  Durant  v.  Palmer,  5  Dutcher  544. 

I  am  unable  to  bring  my  mind  to  the  conclusion  that  the 
landlord's  liability  in  such  case  will  be  discharged  by  reason 
of  his  having  required  the  tenant  to  stipulate  to  keep  the  de- 
mised premises  in  repair.  Such  a  view  seems  to  have  been 
taken  in  Pretty  v.  Brickmore,  L.  R.,  8  C.  P.  401,  which  case 
was  followed  and  approved  in  Givennell  v.  Earner,  L.  R.,  8  C. 
P.  658.  In  my  judgment  it  is  impossible  to  reconcile  those 
cases  with  the  principle  established  by  the  leading  cases  or 
with  reason.  For  it  is  absurd  to  say  that  one  who  is  liable 
for  a  continuing  nuisance  may  escape  that  liability  by  merely 
taking  a  contract  from  another  to  remedy  the  nuisance  by  re- 
pairs. The  tenant  cannot,  either  by  reason  of  his  tenancy  or 
by  reason  of  his  contract  to  repair,  be  interposed  between  the 
person  injured  by  the  nuisance  and  the  landlord  liable  there- 
for.    Shearm.  &  R.  Negl.,-%  502.     In  Swords  v.  Edgar,  ubi 
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supra,  the  Court  of  Appeals  of  New  York  disapproved  of 
Pretty  v.  Brickmore,  and  by  a  unanimous  judgment  held  that 
a  lessee's  covenant  to  repair  would  not  shield  the  lessor  from 
liability. 

In  some  cases  knowledge,  on  the  part  of  the  lessor,  of  the 
existence  of  the  nuisance  at  the  time  of  the  demise  is  held  to 
be  an  essential  element  of  his  liability.  Gwennell  v.  Earner, 
ubi  supra;  State  v.  Williams,  1  Vroom  102.  A  different  view 
was  expressed  by  the  Queen's  Bench  in  Gandy  v.  Juhher,  ubi 
supra,  but  as  the  plaintiff  in  that  case,  upon  error  in  the  Ex- 
chequer Chamber,  accepted  a  stet  processus  on  the  recommen- 
dation of  the  court,  the  weight  of  that  case  may  be  considered 
lessened. 

If  such  knowledge  is  an  essential  element  of  the  landlord's 
liability,  the  cases  of  Pretty  v.  Brickmore  and  Gwennell  v. 
Earner  may  be  reconciled  with  the  other  cases.  In  the  latter 
case  it  appears  that  the  lessor  demised  in  ignorance  of  the  de- 
fect.    In  the  former  case  the  same  ignorance  may  be  inferred. 

But  it  is  unnecessary  to  determine  in  this  case  how  far  a 
knowledge,  on  the  landlord's  part,  of  the  ruinous  condition 
of  the  premises  is  essential  to  be  shown  to  establish  his  lia- 
bility, for  it  clearly  appears  that  defendants,  before  making 
Markey's  second  lease,  had  knowledge  of  the  injury  to  plain- 
tiff, and  of  facts  from  which  it  could  be  inferred  that  it  pro- 
ceeded from  defects  on  Markey's  premises. 

Nor  do  I  perceive  how  the  liability  of  the  landlord  in  such 
cases  will  be  diminished  by  the  fact  that  he  renewed  the  ten- 
ant's lease  without  retaking  actual  possession.  Such  a  con- 
clusion would  be  opposed  to  the  principles  creating  and  gov- 
erning his  liability.  If  a  nuisance  is  created  during  a  term 
already  existing,  no  liability  falls  on  the  landlord  pending  that 
term,  for  the  reason  that  he  has  no  legal  means  of  abating  the 
nuisance.  He  cannot  enter  upon  his  tenant's  possession  for 
that  purpose,  and  Avould  be  a  trespasser  if  he  did  so.  But 
when  the  term  expires,  his  right  of  entry  and  power  to  abate 
at  once  arise,  and  for  that  reason  a  liability  commences.  If 
he  declines  to  re-enter  and  abate  the  nuisance,  and  relets  the 
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premises,  the  liability  which  arose  at  the  termination  of  the 
term  will  be  neither  discharged  nor  evaded.  The  test  of  his 
liability  in  such  case  is  his  power  to  have  remedied  the  wrong. 
If  he  has,  but  fails  to  exercise  such  power,  his  liability  remains. 

The  cases  seem  to  be  uniform  in  this  view.  Whalen  v. 
Gloucester,  4  Hun  24 ;  Rex  v.  Pedley,  ubi  supra ;  Rich  v. 
Basterjield,  4  C.  B.  782;  Clancey  v.  Byrne,  56  N.  Y.  129. 
In  Gandy  v.  Jubber  the  landlord  was  held  liable  in  case  of  a 
tenancy  from  year  to  year,  which  he  could  have  terminated 
by  notice,  which  he  failed  to  give. 

These  considerations  constrain  me  to  conclude  that  the 
charge  was  erroneous  in  the  respect  complained  of.  The  rule 
must  therefore  be  made  absolute. 


ARTHUR  L.  HOUSTON  v.  HENRY  TRAPHAGEN,  EXECUTOR. 

1.  For  an  injury  resulting  from  a  fall  into  an  opening  in  the  sidewalk 
of  a  public  street,  communicating  with  a  cell?r  of  the  adjoining  build- 
ing and  left  without  guard  or  notice  of  danger,  the  owner  and  occu- 
pier of  the  premises  is  liable. 

2.  Whether  the  injured  person  contributed  to  the  injury  by  his  negli- 
gence depends  on  the  circumstances ;  and  where  it  appeared  that  he 
stepped  into  the  unguarded  opening  while  his  attention  was  attracted 
by  objects  in  a  shop  window  above  the  opening,  the  plaintiff  should 
not  be  non-suited,  and  a  verdict  in  his  favor  should  not  be  disturbed. 

3.  When  it  is  claimed  that  the  fall  produced  or  excited  disease,  it  should 
appear,  in  order  to  recover  damages  for  the  results  of  the  disease,  not 
only  that  the  fall  was  a  possible  cause  of  the  disease,  but  other  causes 
should  be  so  excluded  and  the  circumstances  should  be  such  as  to 
leave  a  reasonable  inference  that  the  fall  was  the  actual  cause. 


In  case.     On  rule  to  show  cause. 

Argued  at  November  Term,  1884,  before  Beasley,  Chief 
Justice,  and  Justices  Dixon,  Reed  and  Magie. 

For  the  rule,  T.  N.  McCarter. 
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Contra,  A.  S.  Cloke  and  Gilbert  Collins. 

The  opinion  of  the  court  was  delivered  by 

Magie,"  J.  Plaintiff,  when  six  years  old,  fell  down  a  flight 
of  stone  steps  leading  from  a  public  street  in  Jersey  City  into 
a  cellar  of  a  house  owned  and  partly  occupied  by  John  Levy, 
now  deceased.  The  present  suit  was  brought  against  Levy's 
executor  to  recover  damages  for  the  injury  received. 

The  trial  resulted  in  a  verdict  for  plaintiff,  assessing  his 
damages  at  $10,000.  A  rule  to  show  cause  was  allowed  and 
is  now  sought  to  be  made  absolute  upon  the  grounds,  first, 
that  the  evidence  disclosed  no  liability  on  the  part  of  deceased 
for  the  injury;  second,  that  plaintiff  contributed  to  the  injury 
by  his  own  negligence  ;  and  third,  that  the  damages  awarded 
exceed  any  amount  warranted  by  the  evidence. 

The  first  ground  taken  against  this  verdict  is  clearly  un- 
tenable. The  steps  down  which  plaintiff  fell  opened  within 
the  lines  of  a  public  higliM^ay,  and  had  doors  of  iron  grating 
which,  when  shut,  were  level  with  the  paved  sidewalk.  At 
the  time  of  the  accident  one  of  the  doors  was  open  and  lay  flat 
on  the  sidewalk.  There  was  evidence  from  which  it  could  be 
inferred  that  the  door  had  been  opened  by  a  member  of  the 
family  of  deceased,  using  the  cellar  on  his  account.  The  open- 
ing was  left  without  any  guard  or  warning  of  danger.  The 
liability  of  the  owner  and  occupier  of  premises  thus  used,  for 
a  resulting  injury,  is  well  settled.  Durani  v.  Palmer,  5 
Duicher  544. 

The  second  objection  is  equally  without  force.  Plaintiff,  at 
the  time  of  the  fall,  was  approaching  a  druggist's  window  just 
over  this  unguarded  opening.  Attracted  by  the  contents  of 
the  window,  he  did  not  observe  the  opening  in  the  pavement, 
and  stepped  into  it.  But  such  conduct  was  not  necessarily 
negligent.  Whether  so  or  not  depended  on  the  circumstances. 
I  think  the  motion  to  non-suit  on  this  ground  was  properly 
denied,  and  that  it  was  correct  to  permit  the  jury  to  say 
whether  plaintiff  was  negligent  in  walking  upon  a  public 
sidewalk,  and,  in  the  absence  of  any  notice  of  danger,  in  reli- 
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auce  on  the  public  way  being  preserved  safe  for  passers,  per- 
mitting his  attention  to  be  drawn  from  the  spot  on  which  he 
was  about  to  step,  to  surrounding  objects.  A  verdict  finding 
no  negligence  in  such  conduct  ought  not  to  be  disturbed  on 
that  ground.     Darant  v.  Pcdmer,  supra. 

The  objection  to  the  amount  of  damages  is  more  formidable. 
Plaintiff's  contention  was  that  the  fall  induced  a  disease — • 
called  Potts'  disease  of  the  spine — which  had  given  excessive 
pain  for  years,  and  finally  resulted  in  an  angular  curvature 
of  the  spine,  a  permanent,  incurable  deformity,  unfitting 
plaintiff,  (who  at  the  time  of  the  trial  was  about  nineteen 
years  old,)  for  many  of  the  occupations  and  pleasures  of  life, 
and  sensibly  depriving  him  of  what  he  might  otherwise  have 
acquired  or  enjoyed.  The  large  verdict  clearly  indicates  that 
the  jury  found  that  the  fall  was  the  cause  of  the  lamentable 
effect  attributed  to  it  by  plaintiff.  Defendant's  contention  now 
is  that  there  was  no  sufficient  evidence  to  support  this  finding, 
or  that  the  preponderance  of  the  evidence  was  against  it. 

The  question  presented  is  whether  the  evidence  shows  a 
causal  connection  between  the  fall  and  the  disease  which  un- 
doubtedly produced  plaintiff's  deformity. 

Upon  such  a  question  much  reliance  must  be  placed  on  the 
evidence  of  experts.  Those  who  were  called  as  experts  in 
this  case  all  agree  that  the  disease  in  question — a  form  of 
scrofula — may  be  developed  by  a  fall,  a  blow  or  other  vio- 
lence, but  may  also  be  developed  by  other  causes,  and  some- 
times without  apparent  cause.  But  it  was  obvious  that  plain- 
tiff was  bound  to  make  out,  not  merely  that  it  was  possible 
tliat  the  fall  caused  the  disease,  but  that,  looking  at  all  the 
circumstances,  it  was  reasonable  to  infer  that  it  was  the  cause. 

The  fall  occurred  about  April  10th,  1871.  The  plaintiff 
was  examined  shortly  after  by  the  physician  of  his  family, 
who  observed  and  treated  a  wound  on  the  side  of  the  head. 
Xo  other  serious  injury  was  then  discovered  or  treated.  No 
physician  saw  him  from  that  time  until  January  28th,  1872, 
when  the  same  physician  examined  him  and  discovered  this 
dLsease  in  existence.     Whfen  called  as  a  \vitiiess  by  plaintiff, 
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this  physician  was  asked  to  what  he  attributed  the  spinal 
curvature,  and  he  replied  :  "  It  is  a  surgical  rule  that  injuries, 
fulls,  blows,  great  violence,  are  the  most  common  factors  as 
exciting  causes  of  spinal  curvature — that  is,  Potts'  curvature." 
Nor  do  I  find  any  more  decided  opinion  pronounced  by  him  on 
the  subject.  On  cross-examination  he  was  asked  the  follow- 
ing question :  "  When  asked  in  regard  to  your  opinion  as 
to  whether  this  defbrmity  was  the  result  of  that  fall,  you 
answered  by  saying  that  it  is  the  surgical  rule ;  I  want  to 
know  what  your  opinion  is  ?  "  And  he  answered  :  "  I  could 
not  testify  what  caused  the  spinal  caries  in  that  little  fellow's 
back."  The  following  question  was  put  to  him  :  "  Without 
knowing  something  with  regard  to  the  boy's  health  during 
that  interval,  could  you  safely  say  that  the  diseased  condition 
you  found  on  January  28th,  1872,  was  due  to  a  fall  in  April, 
1871,  without  knowing  something  about  the  condition  of  the 
boy  during  the  interval  ?  "  And  he  answered  :  "  No,  I  could 
not." 

Another  witness  called  by  plaintiff  as  an  expert  was  asked 
for  an  opinion,  by  a  hypothetical  question  properly  presenting 
the  facts,  and  replied :  "  I  would  say  that  it  was  possible  the 
curvature  might  be  produced,  or  the  disease  which  produced 
the  curvature,  by  the  fall,  possibly ;  in  the  absence  of  any 
other  means  of  obtaining  any  knowledge  of  a  cause  of  such 
disease,  the  only  one  being  that  he  had  a  fall,  I  would  say  that 
presumably  that  it  might  be."  On  cross-examination  he  was 
asked  :  "  In  your  opinion  as  a  surgeon,  do  you  think  that  the 
disease  which  produced  this  curvature  was  due  to  the  fall  ?  " 
And  he  replied :  "  I  could  not  say ;  I  do  not  know ;  I  do 
not  know  enough  about  it ;  I  did  not  examine  him  after  the 
injury,  and  I  have  no  means  of  knowing  how  much  injury  lie 
received  at  that  time ;  but  in  the  absence  of  anything  else,  and  I 
being  informed  that  he  had  received  an  injury,  I  would  natu- 
rally attribute  it  to  that."  The  cross-examiner  further  asked 
liim  :  "  Without  knowing  anytiiing  of  the  history  of  tiie  case 
in  the  interval  between  the  fall  and  the  examination,  which 
was  made  on  January  28th,  1872,  would  you  then  give  it  as 
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your  opinion  that  it  was  caused  by  the  fall?"  And  he 
answered  :  "  I  would  know  of  no  other  cause." 

It  was  on  this  evidence  of  experts  plaintiif 's  case  was  rested. 
It  seems  to  me  to  come  short  of  establishing  a  causal  connec- 
tion betAveen  the  fall  and  the  disease.  At  the  most  it  showed 
that  the  fall  was  a  possible  cause,  and  in  the  absence  of  other 
causes  might  be  inferred  to  be  the  cause.  But  it  failed  to 
establish  that  inference  because  the  case  failed  to  negative 
other  possible  causes,  and  each  expert  qualified  his  testimony 
by  reference  to  his  ignorance  of  the  plaintiff's  condition  be- 
tween the  injury  and  the  discovery  of  the  disease.  The  proof 
of  his  general  good  health  was  not  inconsistent  with  other  ex- 
citing causes  of  this  disease.  A  verdict  founded  on  this  evi- 
dence  would  seem  to  be  rather  a  result  of  guess  or  speculation 
than  a  deduction  from  the  proved  facts. 

Two  expert  witnesses  were  called  by  defendant.  Their 
testimony  emphasizes  the  importance,  (which  had  been  plainly 
shown  by  plaintiff's  experts,)  of  knowing  plaintiff's  condition 
after  the  fall,  and  particularly  the  immediate  effect  of  that  ac- 
cident, to  a  correct  determination  of  the  cause  of  the  disease 
afterward  discovered.  Both  agree  that  if  the  fall  was  the 
cause  the  immediate  effect  would  have  been  marked.  One 
said  that  there  would  have  been  violent  pai-n,  tenderness  on 
pressure,  and  inflammatory  symptoms,  which  would  have  been 
unmistakable  and  could  have  hardly  failed  to  call  the  atten- 
tion of  a  layman.  The  other  declared  that  there  would  have 
been  local  manifestation  of  an  injuiy  immediately,  at  the  seat 
of  the  injury,  which  would  have  continued  and  eventuated  in 
plain  marks  of  the  disease.  There  is  no  contradiction  of  this 
evidence. 

It  is  plain,  from  the  evidence  of  plaintiff  and  his  father,  that 
no  such  result  immediately  followed  the  fall.  The  first  indi- 
cation of  trouble  was  at  an  interval,  rather  vaguely  described 
as  "  some  months,"  and  tlien  not  of  the  character  described  as 
usually  following  an  injury  such  as  would  excite  this  disease. 

My  review  of  the  evidence  has  convinced  me  that  the  case, 
as  made  by  plaintiff,  was  not  sufficient  to  justify  the  conclu- 
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sion  that  the  fall  was  the  cause  of  the  disease,  and  that  the 
weight  of  the  evidence  is  against  that  conclusion,  because  the 
immediate  results  of  the  fall  were  not  such  as  would  have  ap- 
peared in  that  event. 

The  verdict  which  has  made  the  estate  of  deceased  liable 
for  the  disease  which  has  marred  and  disabled  plaintiff  ought 
not,  on  this  evidence,  to  be  sustained.  The  rule  must  there- 
fore be  made  absolute. 


GEORGE  W.  DEMAREST  ET  AL.,  EXECUTORS,  &c.,  v.  HENRI 
S.  LITTLE,  RECEIVER,  &c. 

1.  Damages  recoverable  for  the  death  of  any  person  are  limited  by  the 
statute  to  such  as  arise  from  pecuniary  injury,  resulting  from  the 
death,  to  the  widow  and  next  of  kin. 

2.  Injury  received  by  some  of  the  next  of  kin,  by  the  dissolution  of  a 
partnership  relation  between  them  and  deceased,  is  not  within  the 
scope  of  the  statute. 

3.  Injury  claimed  to  arise  by  the  deprivation  of  such  services  and  coun- 
sel as  a  father  might  probably  give  to  his  children,  must  be  limited  to 
such  services  and  counsel  as  would  be  of  pecuniary  advantage,  and 
must  be  determined  with  careful  reference  to  the  age,  condition  and 
relations  of  liie  parties,. 

4.  Where  the  injury  claimed  is  tiie  deprivation  of  the  probability  of  re- 
ceiving such  probable  accumulations  as  deceased  might  have  made  if 
he  had  continued  in  life,  income  derivable  from  funds  invested,  and 
which  the  next  of  kin  have  received,  should  not  be  taken  into  account, 
and  due  weight  must  be  given  to  contingencies  which  might  diminish 
the  probable  accumulations  or  divert  them  from  the  next  of  kin. 


In  case.     On  rule  to  show  cause,  &c. 

Argued  at  November  Term,  1884,  before  Beasley,  Chief 
Justice,  and  Justices  Dixon,  Reed  and  Magie. 

For  the  rule,  B.  WilUamson. 

Contra,  John  Linn. 


FEBRUARY  TERM,  1885.  29 

Demare^t  v.  Little. 

Tlie  opinion  of  the  court  was  delivered  by 

Magie,  J.  This  action  was  brought  to  recover  damages 
for  the  death  of  plaintiffs'  testator,  which  occiuTcd  in  the  dis- 
aster at  Parker's  Creek  bridge,  on  the  Long  Branch  Railroad, 
on  June  29th,  1882.  Defendant  was  charged  with  responsi- 
bility therefor  as  receiver  of  the  Central  Railroad  Company 
of  New  Jersey,  and  as  having,  in  that  capacity,  contracted  to 
carry  deceased  with  due  care. 

The  case  was  first  tried  in  1883,  and  a  verdict  rendered  for 
plaintiffs,  assessing  their  damages  at  $30,000.  This  verdict 
was  afterwards  set  aside  upon  a  rule  to  show  cause.  No 
opinion  was  delivered,  but  the  court  announced  that  a  new 
trial  was  allowed  because  the  damages  were  excessive.  The 
case  has  been  again  tried,  and  the  verdict  has  been  again  ren- 
dered for  plaintiffs,  assessing  their  damages  at  $27,500.  A 
rule  to  show  cause  was  allowed  and  is  now  sought  to  be  made 
absolute  upon  the  following  grounds  :  first,  that  the  evidence 
was  not  sufficient  to  justify  the  conclusion  that  testator's  death 
was  due  to  negligence  or  want  of  care ;  second,  that  if  so,  de- 
fendant, as  receiver,  was  not  liable  for  any  negligence  except 
his  own,  while  the  alleged  negligence  was  that  of  employees ; 
and  third,  that  the  damages  awarded  are  excessive. 

Upon  the  first  ground  it  was  urged  that  the  evidence  upon 
this  trial  was  variant  from  and  luore  favorable  to  defendant 
than  that  produced  on  the  former  trial.  Whether  that  be  so 
or  not,  a  careful  perusal  of  the  evidence  satisfies  me  that  there 
was  sufficient  to  warrant  the  conclusion  that  testator's  death 
was  due  to  negligence  or  want  of  proper  care. 

The  second  objection  has  already  been  disposed  of  in  a  case 

glowing  out  of  this  same  disaster,  and  in  which  the  Court  of 

I'lrrors  has  affirmed  the  responsibility  of  the  receiver  for  such 

negligence.     Woodruff's  Achri'r  v.  Little,  fteceiver,  17  Vroom 

614.     The  verdict  ought  not  to  be  disturbed  on  those  grounds. 

The  question  presented  by  the  claim  that  the  damages  are 
excessive  is  of  more  difficulty.  The  action  is  created  by  stat- 
ute, which  supplies  the  sole  measure  of  the  damages  recover- 
able therein.     They  are  to  be  determined  exclusively  by  refer- 
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ence  to  the  pecuniary  injuiy  resulting  to  the  widow  and  next 
of  kin  of  deceased  by  his  death.  The  injury  to  be  thus  re- 
covered for  has  been  defined  by  this  court  to  be  "  the  depriva- 
tion of  a  reasonable  expectation  of  a  pecuniary  advantage 
which  would  have  resulted  by  a  continuance  of  the  life  of  de- 
ceased." Paulmier  v.  Erie  Railway  Vo.,  5  Vroom  151.  Com- 
pensation for  such  deprivation  is  therefore  the  sole  measure  of 
damage  in  such  cases.  A  difficult  task  is  thereby  imposed 
upon  a  jury,  for  they  are  obliged  to  determine  probabilities, 
and  "  must,  to  a  large  extent,  form  their  estimate  of  damages 
on  conjectures  and  uncertainties."  But  the  case  in  hand  seems 
to  present  less  complicated  problems  than  other  cases  of  the 
same  nature. 

Deceased  left  no  widow,  and  but  three  children.  All  of 
them  had  reached  maturity.  Two  sons  were  self-supporting ; 
the  daughter  w^as  married.  He  owed  no  present  duty  of  sup- 
port, and  there  is  nothing  to  show  any  fixed  allowance  or  even 
casual  benefactions  to  them.  They  were  therefore  deprived 
of  no  immediate  pecuniary  advantage  derivable  from  him. 
At  his  death  he  was  in  business,  in  partnership  with  his  sons 
and  son-in-law.  All  the  partners  gave  attention  to  the  busi- 
ness and  the  capital  was  furnished  by  deceased.  His  death 
dissolved  the  partnership  and  deprived  the  surviving  partners 
of  such  benefit  as  they  had  derived  from  his  credit,  capital, 
skill  and  reputation.  But  the  injury  thus  resulting^s  not, 
within  the  scope  of  this  statute,~'\vlircli  gives  damages  for  m-^ 
juries  resulting  from  the  severance  of  a  relation  of  kinship 
and  not  of  contract.  jNo  damages  could  be  awarded ^athat^ 
ground. 

Defendants  strenuously  urge  that,  outside  of  the  partner- 
ship or  in  the  event  of  its  dissolution,  the  next  of  kin  had  a 
reasonable  expectation  of  deriving  from  the  parental  relation 
an  advantage  by  way  of  services  rendered  or  counsel  given  by 
deceased  in  their  affairs.  A  claim  of  this  sort  must  be  care- 
fully restricted  within  the  limits  of  the  statute.  The  counsels 
of  a  father  may,  in  a  moral  point  of  view,  be  of  inestimable 
value.     Tiie  confidential  intercourse  between  parent  and  child 
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may  be  prized  beyond  measure,  and  its  deprivation  may  be 
productive  of  the  keenest  pain.  But  the  legislature  has  not 
seen  fit  to  permit  recovery  for  such  injuries.  It  has  restricted 
recovery  to  the  pecuniary  injury ;  that  is,  the  loss  of  something 
having  pecuniary  value. 

Now  it  may  with  some  reason  be  anticipated  that  a  father, 
out  of  love  and  affection,  might,  if  circumstances  rendered  it 
proper,  perform  gratuitous  service  for  a  child,  which,  by  ren- 
dering unnecessary  the  employment  of  a  paid  servant,  would 
be  of  pecuniary  value,  and  that  he  might,  by  advice  in  respect 
to  business  affairs,  be  of  a  possible  pecuniary  benefit.  But 
whether  such  an  anticipation  is  reasonable  or  not  must  depend 
on  the  circumstances.  Considering  the  age,  the  assured  posi- 
tion, the  business  and  other  relations  of  these  children,  it  is 
obvious  that  the  probability  of  any  pecuniary  advantage  to 
accrue  to  them  in  these  modes  was  very  small.  Indeed,  it 
would  not  be  too  much  to  say  that  resort  must  be  had  to  spec- 
ulation to  discover  any  such  advantage.  At  all  events,  com- 
pensation for  this  injury  in  this  case  could  not  exceed  a  small 
sum  without  being  excessive. 

The  principal  basis  for  plaintiffs'  claim  is  obviously  this  : 
that  the  death  of  deceased  put  an  end  to  accumulations  which 
he  might  have  thereafter  made  and  which  might  have  come 
to  the  next  of  kin.  Deceased  had  accumulated  about  $70,000, 
all  of  which,  except  $10,000  capital  invested  in  the  business, 
seems  to  have  been  placed  in  real  estate  and  securities  as  if  for 
permanent  investment.  By  his  will  the  bulk  of  his  property 
was  given  to  his  children.  At  his  death  he  had  no  other 
sources  of  income  than  his  investments  and  kis  business. 

In  determining  the  prol)ability  of  accumulations  by  deceased 
if  he  had  continued  in  life,  no  account  should  be  taken  of  the 
income  derivable  from  his  investments.  These  have  come  in 
bulk  to  tlie  ciiildren,  who  may,  if  they  choose,  accumulate 
such  income.  A  deprivation  of  the  probability  of  his  accu- 
mulating therefrom  is  no  pecuniary  injury.  On  the  contrary, 
it  is  rather  a  benefit  to  them  to  receive  at  once  the  whole  f\ind 
in  lieu  of  the  mere  contingency  or  probability  of  receiving  it, 
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though  with  its  accumulations,  (at  best  uncertain,)  in  the 
future.  Indeed,  the  benefit  thus  accruing  to  the  next  of  kin 
iu  receiving  at  once  this  whole  property,  in  the  view  of  one 
of  the  court,  is  at  least  equivalent  to  the  present  value  of  the 
probability  of  their  receiving  it  hereafter,  if  deceased  had  con- 
tinued in  life,  with  all  his  probable  future  accumulations  from 
any  source  whatever,  in  which  case  it  is  evident  that  his  death 
has  not  resulted  in  any  pecuniary  injury  to  them.  But  with- 
out adopting  this  view  of  the  evidence,  it  is  plain  that  in  de- 
termining probable  future  accumulations  attention  should  be 
restricted  to  such  as  would  arise  from  the  labor  of  deceased  in 
his  business.  His  receipts  from  the  business  for  the  two  years 
it  had  been  conducted  were  proved.  What  he  expended  was 
not  proved,  but  left  to  be  inferred  from  his  mode  of  life.  At 
death  he  was  about  fifty-six  and  a  half  years  old,  and  by  the 
j)roofs  had  an  expectation  of  life  of  sixteen  and  seven-tenths 
years. 

From  these  facts  the  jury  were  to  find  what  deceased  would 
])robably  have  accumulated,  what  probability  there  w^as  that 
his  next  of  kin  would  have  received  his  accumulations,  and 
tJien  what  sum  in  hand  would  compensate  them  for  being  de- 
j)rived  of  that  probability.  In  w'hat  manner  the  jury  at^ 
tempted  to  solve  this  problem  we  cannot  ascertain.  Plain- 
tiffs' counsel  attempts  to  show  the  correctness  of  the  result 
reached,  by  calculation.  He  assumes  the  income  of  deceased 
from  his  business  during  the  last  year  as  the  annual  income 
likely  to  be  obtained,  and  deducts  only  $1000  each  year  as  the 
j)robable  expenditure  of  deceased,  and  then  finds  the  present 
worth  of  the  net  income  so  determined  for  the  deceased's  ex- 
pectation of  life  is  $27,710.32. 

This  calculation  tests  the  propriety  of  this  verdict,  nnd  in 
my  judgment  conclusively  shows  that  it  was  rather  the  result 
of  sympathy  or  prejudice  than  a  fair  deduction  from  the  evi- 
dence. For,  assuming  the  amount  attributable  to  the  loss  of 
deceased's  services  was  but  small,  (and  if  more  it  was  exces- 
sive,) the  award  of  the  jury  on  this  account  was  but  a  few 
hundred  dollars  l(\ss  than  the  present  worth  of  the  full  net  iu- 
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come  if  received  for  his  full  expectancy  of  life.  To  reach  such 
a  result  the  jury  must  have  found  every  one  of  the  following 
contingencies  in  favor  of  the  next  of  kin,  viz. :  that  deceased, 
who  had  already  acquired  a  competence,  would  have  continued 
in  the  toil  of  business  for  his  full  expectancy  of  life  ;  that  he 
Avould  have  retained  sufficient  health  of  body  and  vigor  of 
mind  to  enable  him  to  do  so,  and  as  successfully  as  before ; 
that  he  would  have  been  able  to  avoid  the  losses  incident  to 
business,  and  would  have  safely  invested  his  accumulations ; 
and  that  the  next  of  kin  would  have  received  such  accumula- 
tions at  his  death.  A  verdict  wdiich  attributes  no  more  weight 
than  this  has,  to  the  probability  that  one  or  more  of  all  these 
contingencies  would  happen,  cannot  have  proceeded  from  a  fkir 
consideration  of  the  case  made  by  the  evidence. 

Having  reached  this  conclusion,  Avhat  should  be  the  result 
as  to  the  verdict? 

The  charge  of  the  court  below  declared  the  rule  of  damages 
with  accuracy.  The  verdict  is  a  second  one  and  somewhat 
smaller  than  that  previously  set  aside  as  excessive.  It  is  un- 
usual to  set  aside  a  second  verdict,  but  though  unusual  it  is 
within  the  power  of  the  court  in  the  exercise  of  its  discretion. 
That  power  will  be  discreetly  used  in  setting  aside  any  verdict 
which  does  palpable  injustice. 

To  obviate,  if  possible,  the  necessity  of  another  trial,  it  has 
been  determined  that  if  plaintiifs  will  reduce  their  verdict  to 
$15,000  by  remitting  the  excess,  the  verdict  may  stand  for 
that  sum,  and  the  rule  to  show  cause  be  discharged.  Unless 
they  consent  to  such  remission,  the  rule  must  be  made  absolute. 


CHARLES  D.  FREEMAN  v.  JARVIS  H.  BARTLETT. 

1.    In  the  course  of  a  negotiation  for  a  lease,  a  paper  was  partly  written  by 
the  defendant  and  handed  by  him  to  the  plaintiff,  and  by  him  inter- 
lined and  returned  to  the  defendant,  which  paper  was  not  signed  by 
either  of  the  parlies.     On  the  trial  tlie  question  was  whether  the  terms 
YOL.  XVIII.  3 
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of  the  lease  were  those  mentioned  in  the  paper  only,  or  there  were 
other  terms  agreed  upon  outside  of  it.     Held,  tliat  this  paper,  although 
unsigned,  was  admissible  in  evidence  as  part  of  the  res  (jestce. 
Plaintiff  in  error  cannot  rely  upon  an  erroneous  ruling  which  doea 
him  no  injury,  for  a  reversal  of  the  judgment. 


On  error  to  the  Burlington  Circuit  Court. 

Argued  at  November  Term,  1884,  before  Beasley,  Chief 
Justice,  and  Justices  Dixon,  Reed  and  Magie. 

For  the  plaintiff  in  error,  P.  L.  Voorhees. 

For  the  defendant  in  error,  31.  B.  Sooy. 

The  opinion  of  the  court  was  delivered  by 

Reed,  J.  In  the  course  of  the  trial  of  this  cause  at  the 
Circuit,  it  became  necessary  to  ascertain  the  terms  of  an  agree- 
ment between  Freeman  and  Bartlett,  under  which  agreement 
Bartlett  had  entered  and  occupied  a  hotel  belonging  to  Free- 
man. The  materiality  of  this  inquiry  it  is  unncessary  to  state 
in  detail,  as  it  is  sufficient  to  say  that  there  was  a  contest  as 
to  which  of  two  statements  of  the  terms  of  that  agreement  was 
correct.  Freeman  contended  that  the  agreement  w^as  com- 
pletely expressed  in  a  certain  writing,  and  Bartlett  insisted 
that  a  part  of  the  agreement  was  verbal  and  that  the  writing 
did  not  express  the  whole  of  their  completed  contract.  Free- 
man's testimony  was  in  substance  that  in  the  course  of  the 
negotiation  concerning  the  terms  upon  which  Bartlett  should 
occupy  the  hotel,  a  certain  papei"  writing  was  drawn  by  him- 
self and  handed  to  Bartlett,  who  interlined  and  returned  it  to 
Freeman  ;  that  this  paper  so  interlined  by  Bartlett  was  under- 
.stood  by  both  parties  to  contain  the  terms  of  the  contract  be- 
tween them,  and  that  it  was  understood  tliat  Bartlett  should 
sign  it  when  he  came  to  Freeman's  office  in  Camden. 

Bartlett  in  his  testimony  admitted  that  he  had  received  such 
a  pajier  from  the  hands  of  Freeman,  and  had  interlined  it,  but 
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denied  that  ihis  writing  contained  the  entire  agreement  under 
which  he  went  into  the  occupancy  of  Freeman's  hotel.  He 
insisted  that  there  were  terms  agreed  upon  which  did  not  ap- 
pear therein,  and  it  was  upon  these  latter  terms  that  he 
grounded  his  case  against  Freeman. 

In  the  course  of  the  trial  this  paper  writing  was  offered  in 
evidence  by  the  attorney  of  Freeman,  and  it  was  by  the  court 
excluded.  To  this  ruling  an  exception  was  sealed.  The 
primary  question  arismg  upon  the  assignment  upon  this  ex- 
ception LS  whether,  in  the  determination  of  the  question  as  to 
which  of  these  conflicting  statements  is  accurate,  the  paper 
itself  was  relevant  and  material  evidence. 

Although  this  paper  was  not  signed  by  the  parties,  and  so 
did  not  rise  to  the  dignity  of  a  written  contract,  yet  I  think 
it  was  admissible  in  evidence.  It  was  a  transaction  constitut- 
ing part  of  the  negotiation  out  of  which  the  contract  emerged. 
It  was  a  part  of  the  res  gestae,  and  as  such  was,  I  think,  rele- 
vant. This  was  the  view  in  which  a  similar  writing  was  re- 
garded, under  like  circumstances,  by  the  New  York  state 
Court  of  Appeals.     Lathrop  v.  Bramhall,  64  N.  Y.  365. 

But  while  it  seems  to  me  that  this  paper  could  have  gone 
to  the  jury,  yet  it  appears  entirely  clear  that  it  could  not  have 
afforded  any  aid  to  the  plaintiff  in  error.  This  conclusion 
follows  from  the  fact  that  all  that  the  presence  of  the  paper 
would  have  proven  was  not  questioned  at  the  trial.  The 
paper  would  have  exhibited  its  contents  and  what  portion 
was  interlined  by  Bartlett.  But  all  this  w^as  stated  by  Mr. 
Freeman  with  the  paper  before  him  as  a  memorandum.  His 
statement  was  assumed  to  be  accurate.  Indeed,  there  was  no 
room  for  mistake. 

Upon  the  point  contested,  namely,  whether  this  writing  con- 
tained the  entire  agreement  between  the  parties,  it  is  obvious 
that  the  writing  itself  would  have  thrown  no  additional  light. 
The  rule  is  well  settled  that  when  the  plaintiff  in  error  has 
sustained  no  injury  he  cannot  rely  upon  a  technical  mistake 
on  the  part  of  the  court  as  a  ground  for  reversing  the  judg- 
ment. Ayres  v.  Van  Lieu,  2  Soulli.  765  ;  Smith  v.  Ruecastle, 
2  Halst.  357 ;  Rodenbough  v.  Rosebunj,  4  Zab.  491. 
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STATE,  THE  EVENING  JOURNAL  ASSOCIATION,  PROSE- 
CUTOR, V.  THE  STATE  BOARD  OF  ASSESSORS  ET  AL. 

STATE,  THE    JERSEY    CITY  PRINTING  COMPANY,  PROSE- 
CUTOR, V.  THE  SAME. 

1.  Tlie  tax  law  of  April  18th,  1884,  {Pamph.  L.,  p.  234,)  imposes  a  tax 
on  certain  corporations  by  way  of  a  license  for  exercising  corporate 
franchises,  but  the  tax  is  laid  with  respect  to  the  capital  stock  of  such 
corporations  and  for  the  privilege  of  doing  business  in  this  state.  In 
the  construction  of  this  statute,  the  business  in  which  the  capital  of  the 
corporation  is  invested,  and  not  the  objects  for  which  the  company  was 
formed  as  expressed  in  its  certificate  of  incorporation,  must  be  re- 
garded. 

2.  The  interpretation  of  words  in  their  popular  sense,  rather  than  accord- 
ing to  their  scientific  meaning,  is  peculiarly  required  in  the  construc- 
tion of  tax  laws  in  which  the  legislature  adopts  classifications  for  pur- 
poses of  taxation,  determined  by  the  legislative  conception  of  tlie 
policy  of  subjecting  certain  persons,  property,  occupations  or  business 
to  taxation,  according  to  popular  notions  or  ideas  of  the  propriety  of 
such  taxation. 

3.  A  company  incorporated  for  the  purpose  of  carrying  on  the  business 
of  printing  and  publishing  a  daily  newspaper  and  general  jobbing, 
printing  and  publisiiing,  wliose  capital  is  wholly  employed  in  publish- 
ing a  newspaper  for  circulation,  is  not  a  manufacturing  company  within 
the  meaning  of  the  exemption  in  the  fourth  section  of  the  act  of  1884. 
But  a  company  incorporated  "to  conduct  and  prosecute  the  business 
of  book  printing,  and  job  printing,  engraving,  electrotyping  and  litho- 
graphing," whose  ca})ital  is  invested  in  the  prosecution  of  that  busi- 
ness, and  which  manufactures  on  orders  only,  is  a  manufacturing  com- 
pany within  the  meaning  of  that  section. 


On  certiorari.     In  matter  of  taxation. 

Argued  at  November  Term,  1884,  before  Justices  Deptte 
and  ScuDDER. 

For  the  prosecutors,  Gilbert  Collins. 

QnUra,  John  P.  Stockton,  Attorney- General. 
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The  opinion  of  the  court  was  delivered  by 

Depue,  J.  By  an  act  passed  April  18th,  1884,  entitled 
"An  act  to  provide  for  the  imposition  of  state  taxes  upon  cer- 
tain corporations,  and  for  the  collection  thereof,"  provision 
was  made  for  the  imposition  of  an  annual  tax  for  the  use  of 
the  state,  by  way  of  a  license  for  corporate  franchises,  upon 
certain  enumerated  companies  doing  business  in  this  state. 
By  the  fourth  section  of  this  act  a  tax  in  the  shape  of  a  yearly 
license  fee  was  laid  upon  certain  companies,  such  as  telegraph, 
telephone,  cable  and  express  companies,  gas  and  electric  light 
companies,  oil  or  pipe-line  companies,  insurance  companies, 
and  parlor,  palace  or  sleeping-car  companies,  graduated  either 
by  the  gross  amount  of  receipts,  or  premiums  or  surplus  re- 
turned or  ascertained,  or  dividends  earned  and  declared,  spe- 
cifically provided  for  in  this  section.  In  the  same  section  it 
was  further  enacted  that  all  other  corporations,  incorporated 
under  the  laws  of  this  state  and  not  thereinbefore  provided 
for,  should  pay  a  yearly  license  fee  or  tax  of  one-tenth  of  one 
per  cent,  on  the  amount  of  the  capital  stock  of  such  corpora- 
tion, with  a  proviso  that  the  act  should  not  apply  to  railway, 
canal  or  banking  corporations,  or  to  savings  banks,  ceme- 
teries or  religious  corporations,  or  purely  charitable  or  educa- 
tional associations,  or  manufacturing  companies  or  mining 
companies  carrying  on  business  in  this  state.  Pamph.  L. 
1884,  p.  234. 

The  prosecutors  are  not  corporations  of  the  class  specially 
mentioned  in  this  section.  They  are  taxable  as  corporations 
incorporated  under  the  laws  of  this  state,  not  specially  men- 
tioned in  the  act  unless  they  are  within  the  exemption  in  the 
proviso  as  being  "  manufacturing  companies." 

The  companies  who  are  prosecutors  in  these  suits  were  in- 
corporated by  certificates  filed  under  the  general  corporation 
law.  The  certificate  of  incorporation,  which  the  Corporation 
act  requires  to  express  the  objects  for  which  the  company  was 
formed,  is  not  decisive  upon  the  question  now  before  the  court. 
It  is  true  that  the  act  of  1884  imposes  the  tax  by  way  of  a 
license  for  exercising  corporate  franchises,  but  the  tax  is  laid 
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with  respect  to  the  capital  stock  of  such  corporations  and  for 
the  privilege  of  doing  business  in  this  state,  and  in  the  classi- 
fication of  corporations  in  the  statute,  with  a  view  of  taxation 
or  exemption  from  taxation,  the  business  to  which  the  ca})ital 
of  a  corporation  is  applied  must  be  regarded. 

The  certificate  filed  by  the  Evening  Journal  Association 
states  the  object  for  which  the  company  was  formed  to  be  "  to 
carry  on  the  business  of  printing  and  publishing,  in  Jersey 
City,  the  daily  newspaper  called  the  '■  Evening  Journal,'  and 
general  jobbing,  printing  and  publishing."  Since  March, 
1884,  the  company  has  limited  its  business  entirely  to  print- 
ing and  publishing  the  said  newspaper.  The  whole  capital 
of  the  company  was  employed,  when  this  tax  was  laid,  in  the 
publishing  of  the  newspaper,  and  in  determining  whether  it  is 
a  manufacturing  company  within  the  exemption  of  the  fourth 
section  of  the  act,  the  business  prosecuted  by  the  company  and 
in  which  its  capital  is  invested  is  to  be  considered. 

Lexicographers  define  "  manufacture"  to  be  "  the  process  of 
making  anything  by  art,  or  reducing  materials  into  a  form  fit 
for  use,  by  the  hand  or  by  machinery."  Worcester'' 8  Diet,  tit. 
^^ Manufacture.^^  Mr.  Brande  defines  "manufacture"  as  a  term 
employed  to  designate  the  changes  or  modifications  made  by 
art  or  industry  in  the  form  or  substance  of  material  articles  in 
the  view  of  rendering  them  capable  of  satisfying  some  want  or 
desire  of  man  ;  and  manufacturing  industry  to  consist  in  the 
application  of  art.,  science  or  labor  to  bring  about  certain 
changes  or  modifications  of  already  existing  materials.  He 
includes  under  the  term  "  manufacture "  all  branches  of  in- 
dustry with  the  exceptions  of  fishing,  hunting,  mining  and 
such  industries  as  have  for  their  object  to  obtain  possession  of 
material  products  in  the  state  in  which  they  are  fashioned  by 
nature.  He  says  that  the  term  is  generally  applied  only  to 
those  departments  of  industry  in  which  the  raw  material  is 
fashioned  into  desirable  articles  by  art  or  labor  without  the 
aid  of  the  soil,  but  that  there  is  no  real  good  reason  for  such 
limitation,  and  that  it  is  obvious  from  the  slightest  considera- 
tion that  agriculture  is  nothing  but  a  manufacture,  for  the 
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business  of  the  agriculturist  is  so  to  dispose  of  the  soil,  seed, 
manure  or  other  materials,  that  they  may  supply  him  with 
other  and  more  desirable  products.  Bmnde's  Encyclojioediay 
tit.  "  Manufacture." 

The  etymological  or  scientific  meaning  of  words  is  useful  in 
the  construction  of  statutes,  and  sometimes  is  decisive.  A  gas 
company  is  a  manufacturing  company.  Nassau  Gaslight  Co. 
V.  City  of  Broohlyn,  89  N.  Y.  409.  An  aqueduct  company 
is  not  a  manufacturing  company.  Dudley  v.  Jamaica  Pond 
Aqueduct  Co.,  100  3Iass.  183.  Nor  is  a  mining  company. 
Byers  v.  Franklin  Coal  Co.,  106  3Iass.  131.  The  reason 
for  this  distinction  is  apparent.  Illuminating  gas  is  an  arti- 
ficial and  not  a  natural  product,  produced  by  the  modification 
of  natural  substances  by  art  and  industry.  A  company  en- 
gaged in  producing  gas  is  a  manufacturing  company  in  its 
strictest  sense.  A  water  company  or  a  mining  company  manu- 
factures nothing.  Such  a  company  applies  labor  and  machinery 
simply  in  obtaining  and  making  merchandise  of  natural  pro- 
ducts without  any  change  of  substance.  Its  business  has  none 
of  the  qualities  of  a  manufacturing  business. 

But  the  technical  or  scientific  meaning  of  words  does  not 
always  control  in  the  construction  of  statutes.  The  cardinal 
rule  in  the  construction  of  legislative  acts  is  that  words  in 
common  use  are  to  be  taken  in  their  ordinary  signification. 
In  Barker  v.  Great  Western  E.  E.  Co.,  6  E.  &  B.  11,  the 
charter  of  a  railway  company  which  authorized  the  company 
to  charge  a  certain  rate  "  for  all  cotton  and  other  avooIs,  drugs 
and  manufactured  articles,"  was  under  consideration.  The 
court  held  that  the  term  ''  manufactured  articles "  must  be 
understood  in  its  popular  sense ;  that  it  did  not  mean  all 
articles  produced  from  the  raw  state  by  manual  skill  and 
labor,  but  those  articles  only  which  are  made  in  what  are,  in 
popular  language,  called  manufactories.  To  call  a  farmer, 
who  cultivates  his  land  and  reaps  and  markets  his  crops,  a 
manufacturer — as  he  is  in  the  scientific  signification  of  the 
term — would  do  violence  to  language  in  the  construction  of  a 
statute,  and  yet  the  owner  \\\\o  cuts  down  the  trees  Mhieh  are 
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the  growth  of  his  land,  and  prepares  from  them  himber  for 
sale  in  the  market,  and  engages  in  it  as  a  business,  is,  in  a 
popular  sense,  and  therefore  in  a  legal  sense,  a  manufacturer. 
Such  a  person  was  held  to  be  a  manufacturer  within  the  mean- 
ing of  the  Bankrupt  act.    In  re  Chandler,  1  Lowell's  Dec.  478. 

The  interpretation  of  words  in  their  popular  sense  rather 
than  according  to  their  scientific  meaning  is  peculiarly  re- 
quired in  the  construction  of  tax  laws,  in  the  enactment  of 
which  the  legislature  must  needs  adopt  a  classification  of  per- 
sons and  property  for  purposes  of  taxation — a  classification  de- 
termined by  the  legislative  conception  of  the  policy  of  sub- 
jecting certain  persons,  property,  occupations  or  business  to 
taxation  according  to  popular  notions  or  ideas  of  the  propriety 
of  such  taxation.  In  the  construction  of  such  laws  the  courts 
will  incline  strongly  towards  the  popular  signification  of  lan- 
guage. In  that  way  the  legislative  intent  is  most  apt  to  be 
reached. 

Two  cases  in  the  federal  courts  will  throw  light  on  the  sub- 
ject under  consideration.  The  federal  court  in  the  Territory 
of  Utah,  in  1872,  decided  that  the  publishers  of  a  daily  news- 
paper, who  also  conducted,  in  connection  therewith,  a  book  and 
job  printing-office,  in  which  were  manufactured  cards,  notes, 
bill-heads,  blank-books,  posters,  show-bills,  &c.,  were  manu- 
facturers within  the  meaning  of  the  Bankrupt  act.  J/i  re 
Kenyon  &  Fenton,  6  Naf.  Bank.  Reg.  238.  In  a  later  case, 
decided  in  1877,  the  Supreme  Court  of  the  District  of  Colum- 
bia decided  that  the  publisher  of  a  weekly  newspaper  was  not 
a  manufacturer  within  the  meaning  of  the  Bankrupt  act.  In 
re  Capital  Publishing  Co.,  18  Nat.  Bank.  Beg.  319. 

In  the  last  case  referred  to,  In  re  Kenyon  &  Fenton  was 
cited  and  commented  on.  It  Avas  there  observed  that  in  the 
earlier  case  the  decision  was  placed  upon  the  ground  that  the 
bankrupts  were  manufacturers  of  books,  bill-heads,  &c.,  and 
it  was  declared  that  in  that  respect  they  were  undoubtedly 
manufacturers  within  the  meaning  of 'the  act.  This  observa- 
tion was  well  founded,  and  all  that  was  necessary  to  the  deci- 
sion of  the  territorial  court  was  that  the  parties  were  in  fact 


FEBRUARY  TERM,  1885.  41 

Evening  Journal  Association  v.  State  Board  of  Asspssors. 

engaged  in  some  business  which  made  their  transactions  amen- 
able to  the  bankrupt  law.  The  rest  of  the  opinion  was  ob'der 
dictum,  and  was  disapproved. 

We  asrree  with  the  reasoning  and  with  the  conclusion  of 
the  court  in  In  re  Capital  Publishing  Co.  that  the  publLsher  of 
a  newspaper  is  not,  in  a  legal  sense,  a  manufacturer.  It  is 
true  that  in  the  production  of  his  papers,  Avhich  he  sells,  he 
employs  manual  labor  and  mechanical  skill.  But  so  does  the 
sculptor  who  produces,  as  the  result  of  his  handiwork  and 
genius,  the  statue ;  so  does  the  painter  who  executes  his  paint- 
ing with  his  palette  and  his  brush ;  so  does  the  lawyer  who 
prepares  his  brief,  or  the  author  who  writes  a  book.  But 
neither  the  sculptor  nor  the  painter  is  classified  as  a  manufac- 
turer by  reason  of  his  works ;  nor  would  the  lawyer  or  the 
author  be  regarded  as  a  manufacturer  though  they  employed  a 
])rinter — the  former  to  print  his  brief,  and  the  latter  his  book. 
In  the  ordinary  and  general  use  of  the  word  "manufacturer," 
the  publishing  of  a  newspaper  does  not  come  within  the  popu- 
lar meaning  of  the  term.  As  was  said  by  the  court  in  the 
case  last  cited,  "  no  definition  of  the  word  '  manufacturer '  has 
ever  included  the  publisher  of  a  newspaper,  and  the  common 
understanding  of  mankind  excludes  Jt.  *  *  *  It  gives 
employment  to  printing-presses,  types  and  editors,  and  yet,  in 
the  whole  history  of  newspapers  from  the  close  of  the  seven- 
teenth century,  this  word  '  manufacturer'  has  never  been  ap- 
plied to  them  or  appropriated  by  them  in  the  whole  range  of 
Enoflish  literature.  No  author  has  ever  so  used  it,  and  it  is 
never  so  applied  by  any  statute  or  any  authority  except  by  way 
of  opinion  in  the  solitary  case  from  Utah." 

A  newspaper  has  intrinsically  no  value  above  that  of  the 
unprinted  sheet.  Indeed,  it  has  less  value,  considered  intrin- 
sically, as  a  mere  ar  icle  of  merchandise.  Its  value  to  its  sub- 
scribers arises  from  the  information  it  contains,  and  its  profit 
to  the  publisher  is  derived,  in  a  great  measure,  from  the  ad- 
vertising patronage  it  obtains  by  reason  of  the  circulation  of 
the  paper  induced  by  the  enterprise  and  ability  with  which  it 
is  conducted.     Neither  in  the  nature  of  things  nor  in  the  ordi- 
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nary  signification  of  language,  "would  a  newspaper  be  called  a 
manufactured  article  or  its  publisher  a  manufacturer. 

We  think  that  tlie  Evening  Journal  Association  is  not  a 
manufacturing  company  within  tiie  meaning  of  the  proviso 
in  question,  and  that  the  tax  in  question  was  properly  assessed 
upon  it. 

The  certificate  of  the  Jersey  City  Printing  Company,  the 
prosecutor  in  the  other  case,  ^^tatcs  the  object  for  which  it  was 
incorporated  to  be  "  to  conduct  and  prosecute  the  business  of 
book  printing  and  job  printing,  engraving,  electrotyping  and 
lithographing."  The  depositions  show  that  this  company  has. 
since  its  oro-anization,  been  eng-ag-ed  in  the  business  for  which 
it  was  incorporated.  Its  capital  was  invested  in  the  prosecu- 
tion of  that  business  when  this  tax  was  laid.  The  return  to 
the  board  of  assessors  states  that  the  principal  line  of  articles 
manufactured  by  the  company  consists  of  pamphlets,  text- 
books, and  all  descriptions  of  printed  matter,  including  chro- 
mos  and  illustrated  cards,  and  that  the  company  manufactures 
only  upon  orders. 

Both  the  cases  cited  from  the  federal  courts  agree  that  a 
person  engaged  in  such  a  business  is  a  manuflicturer  in  a  legal 
sense;  and  in  Sedey  v.  Gwiillm,  40  Conn.  106,  it  was  held 
that  a  person  who  carried  on  the  business  of  a  book-binder 
and  making  blank-books  was  a  manufacturer.  In  this  view 
we  concur.  A  person  who  is  engaged  in  such  a  business 
would  be  appropriately  denominated  a  manufacturer  in  the 
popular  sense  of  that  term,  and  he  would  foil  within  that 
designation  in  its  scientific  sense,  for  by  his  skill  and  labor  he 
adds  to  the  intrinsic  value  of  the  materials  used,  wliich  gives 
them  a  merchantable  value  in  the  market  as  merchandise. 

We  think  that  the  Jersey  City  Printing  Company  is  a 
manufacturing  company  within  the  exemption  contained  in 
the  proviso.  The  assessment  against  this  company  must  be 
set  a.side. 
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STATE,    JULIA    DE    CAMP    ET    AL.,    PROSECUTORS,    v.    THE 
HIBERNIA  UNDERGROUND  RAILROAD  COMPANY. 

1.  Corporations  organiteti  under  the  supplement  of  March  12th,  1S79,  to 
the  General  Railroad  act,  {Pamph.  L.  1879,  p.  166,)  are  corporations 
created  fur  public  uses,  although  companies  organized  under  that  sup- 
plement are  organized  only  for  the  trans^»ortation  of  minerals  and  of 
materials,  implements  and  machinery  used  in  the  sinking  and  work- 
ing of  mines,  and  the  tolls  authorized  to  be  charged  are  tolls  for  Ruch 
transportation  ;  and  the  legislature  may  grant  to  such  corporations  the 
power  to  take  lauds  by  condemnation  under  the  right  of  eminent 
domain. 

2.  A  railroad  company  baring  by  its  charter  power  to  condemn  lands, 
being  in  the  use  of  lands  for  railroad  purposes  under  a  lease  for  an 
unexpired  term  from  the  owner  of  the  fee,  mav  take  the  same  premises 
by  condemnation,  for  the  leasehold  estate  may  be  so  limited  in  con- 
tinuance and  qualified  in  its  character  as  not  to  subserve  the  needs  of 
the  company  in  the  scheme  of  improvement  authorized  bv  its  charter. 

3.  A  company  having  powers  of  condemnation  must  take  that  which  the 
legislature  empowers  it  to  take.  It  cannot  carve  out  such  an  interest 
in,  or  incident  of,  property  authorized  to  be  taken  as  will  suit  its  con- 
venience, and  condemn  that.  It  must  take  what  the  legislature  au- 
thorized it  to  take,  and  in  the  state  and  cundition  prescribed  by  the 
legislative  will. 

4-  Section  12  of  the  General  Railroad  act,  [Ret.,  p.  92S,)  empowers  anv 
company  incorporated  under  the  act  to  take  by  condemnation  lands  or 
materials  required  for  the  use  of  such  company  in  the  coniitraction  of 
its  road,  and  provides  that  the  commissioners'  report  shall  be  plenary 
evidence  of  the  right  of  the  company  "  to  have,  hold,  use,  occupy,  pos- 
sess and  enjoy  the  said  lands  or  materials."'     Held — 

1.  That  a  company  taking  property  for  its  road-bed,  by  condemnation 
ander  the  statute,  must  take  for  its  possession  and  use  such  an  estate  or 
interest  therein  as,  in  a  legal  sense,  is  comprehended  in  the  term 
"land,"  whereof  the  unqualified  use  and  possession,  for  the  legitimate 
purposes  of  the  company,  will  be  transferred  by  the  condemnation 
proceedings ;  and 

2.  That  a  petition  for  the  appointment  of  commissioners,  describing 
the  lands  and  stating  that  it  is  not  intended  to  acquire  any  right  or 
easement  of  support  for  the  track  or  road-bed  of  the  railroad  by  the 
ores  lying  beneath,  and  that  the  owner  shall  be  at  liberty,  after  reason- 
able notice,  to  remove  the  ores,  notwithstanding  the  removal  may 
weaken  or  destroy  the  road-bed,  and  that  if  the  support  of  the  road-bed 
be  destroyed  or  materially  weakened  by  the  removal  of  ores,  then  the 
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company  shall  have  the  right  to  support  said  road-bed  by  timbers 
placed  across  the  tunnel  or  by  other  means,  or  to  make  an  excavation 
in  the  hanging  walls  of  the  vein  of  the  ore  for  the  purpose  of  provid- 
ing a  road-bed,  is  not  in  compliance  with  the  statute  ;  that  the  statute 
affords  i)0  warrant  for  the  acquisition  of  such  a  qualified  right  in  lands 
or  the  imposition  of  burdens  and  duties  upon  owners  in  connection 
therewith,  by  process  of  condemnation. 


On  certiorari. 

This  writ  of  certiorari  brings  up  an  order  made  by  a  justice 
of  the  Supreme  Court,  appointing  commissioners  to  condemn 
lands  of  the  prosecutors  for  raih^oad  purposes,  on  the  applica- 
tion of  the  Hibernia  Underground  Railroad  Company.  The 
company  was  organized  August  22d,  1879,  by  articles  of  as- 
sociation filed  j)ursuant  to  an  act  of  the  legislature  entitled 
"A  further  supplement  to  an  act  entitled  'An  act  to  author- 
ize the  formation  of  railroad  companies  and  regulate  the 
same,'"  which  supplement  was  approved  March  12th,  1879. 
Pamph.  L.,  p.lQ6. 

The  original  act,  to  which  the  act  of  1879  is  a  supplement, 
is  known  as  the  General  Railroad  act.  It  provides  for  the 
organization  of  companies  for  constructing  and  operating  rail- 
roads, and  specifics  the  powers  and  franchises,  and  the  duties 
and  obligations  of  such  corporations.  Section  12  provides  the 
proceedings  for  the  condemnation  of  lands  or  materials  re- 
quired for  the  use  of  such  companies.     Mev.,  p.  925. 

The  supplement  of  1879  provides  for  the  organization  of 
companies  "  for  the  purpose  of  locating,  constructing,  main- 
taining and  operating  railroads  to  be  located,  in  whole  or  in 
part,  beneath  the  surface  of  the  earth,  and  to  be  used  for  the 
tran.s])ortation  of  minerals  and  of  material,  implements  and 
macliinery  used  or  to  be  used  in  the  sinking  or  working  of 
mines,  or  for  the  purpose  of  purchasing,  operating  and  main- 
taining any  railroad  already  located  and  constructed  for  such 
purpose,  in  whole  or  in  part  beneath  the  surface  of  the  earth  ;" 
and  that  companies  so  formed  "  shall  have  all  the  powers  and 
may  exercise  all  the  franchises  conferred  upon  and  which  may 
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be  exercised  by  corporations  formed  under  the  provisions  of 
the  act  to  which  this  is  a  supplement,  and  shall  in  like  man- 
ner be  subject  to  all  the  restrictions,  limitations  and  regula- 
tions by  the  laws  of  this  state  imposed  upon  and  applicable  to 
such  corporations." 

The  fourth  section  provides  that  any  corporation  or  private 
person  owning  or  operating  such  a  railroad  may  charge  at  a 
specified  rate  for  the  transportation  of  freight. 

The  railroad  proposed  to  be  maintained  and  operated  by  the 
company,  as  appears  by  its  articles  of  association,  is  about  two- 
thirds  of  a  mile  in  length,  and  is  wholly  under  ground.  It 
commences  at  the  mouth  of  the  conduit  or  tunnel  of  the  Hi- 
bernia  mines,  and  passes  over  six  adjoining  sections  of  the 
"  Hibernia  ore  vein,"  belonging  to  as  many  different  owners, 
and  ends  in  the  vein  without  any  outlet  upon  the  surface  at 
that  extremity. 

Argued  at  November  Term,  1884,  before  Justices  Depue 
and  ScuDDER. 

For  the  prosecutors,  Alfred  Hills  and  Cortlandt  Parker. 

Contra,  Mahlon  Piiney  and  H.  C.  Pitney. 

The  opinion  of  the  court  was  delivered  by 

Depue,  J.  The  act  of  18G9,  by  its  title,  is  made  a  supple- 
ment to  the  general  railroad  law,  and  corporations  organized 
under  it  are  companies  of  a  cognate  character  with  those  pro- 
vided in  the  original  act.  It  is  therefore  subject  to  that  rule 
of  law  that  a  supplement  and  the  original  act  are  parts  of  the 
same  law,  and  will  receive  the  same  construction.  Haiothorne 
v.  Hohoken,  3  Vroom  172 ;  Stephens  &  Condit  Tr.  Co.  v.  C.  R. 
R.  Co.,  4  Vroom  229.  That  companies  organized  under  this 
act  are  corporations  created  for  public  purposes,  and  that  the 
legislature  may  give  to  them  the  power  to  take  property  under 
the  rio-lit  of  eminent  domain,  was  in  effect  decided  bv  the 
Court  of  Errors  and  Appeals  in  JSlat.  Docks  R.  R.  Co.  v.  C. 
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R.  R.  Cb.,  0  Stew.  Eq.  755.  Companies  organized  under  the 
act  of  1879  are  organized  onlv^  for  the  trans])ortation  of  min- 
erals and  of  materials,  implements  and  machinery  used  in  the 
sinking  and  making  of  mines,  and  the  tolls  authorized  to  be 
charged  are  the  tolls  for  such  transportation  ;  but  a  carrier  of 
freight  is  engaged  in  a  public  employment  as  much  as  a  car- 
rier of  passengers.  The  power  of  the  legislature  to  create 
canal  companies  for  the  transportation  of  freight  only,  or  rail- 
road companies  to  carry  passengers  only,  and  to  endow  such 
corporations  with  the  powers  of  condemnation,  is  undisputed, 
and  if  the  legislature  may  create  corporations  with  such  powers 
in  one  of  the  departments  of  the  business  of  common  carriers, 
it  may  in  its  discretion  still  further  qualify  its  grant  if  the 
business  for  which  such  corporations  are  created  be  in  fact 
within  the  category  of  public  uses. 

The  railroad  projected  by  this  company  has  its  northeast- 
erly terminus  under  ground  and  on  private  property,  without 
any  outlet  in  that  direction.  Its  southwesterly  terminus  is  a'j 
dumps  which  form  a  connection  with  the  railroad  of  the  Hi- 
bernia Mine  Railroad  Company,  a  company  incorporated  in 
1863,  {Pamph.  L.,  p.  339,)  whose  railroad  is  a  surface  railroad 
connecting  with  the  railroads  of  the  Central  and  the  Morris 
and  Essex  Railroad  Companies.  It  is  also  true  that  the 
number  of  persons  who  will  be  able  to  use  this  company's 
railroad  for  transportation  purposes  is  limited.  But  the  min- 
ing vein  into  which  the  railroad  is  projected  is  one  of  the  most 
valuable  and  productive  mining  sections  in  this  state,  and  its 
importance  in  furnishing  facilities  for  transportation  is  demon- 
strated by  the  fact  that  upon  the  railroad  now  there,  since  its 
construction  in  1879,  three  hundred  and  fifty-five  thousand 
seven  hundred  and  ninety-six  tons  of  ore  have  been  carried. 
A  highway  may  be  laid  out  as  a  public  road,  though  it  be  no 
thoroughfare,  and  has  at  one  end  its  terminus  6n  private  prop- 
erty, {State  V.  JBishop,  10  Vroom  226,)  and  a  private  road  (as 
distinguished  from  a  mere  private  right  of  way)  is  a  public 
use  for  which  lands  may  be  taken  by  condemnation,  althougii 
the  road  may  be  used  by  a  limited  part  of  the  public  only, 
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and  the  obligation  to  make  and  repair  it  is  laid  on  individuals 
interested,  and  they  may  erect  swinging  gates  across  it.  Per- 
vine  V.  Farr,  2  Zab.  356,  363 ;  Allen  v.  Stevens,  5  Dutclier 
509,  511. 

These  principles  apply  in  this  case.  This  enterprise  doe< 
not  lose  tiie  character'  of  a  public  use  because  of  the  fact  tl uu 
the  projected  railroad  is  not  a  thoroughfare,  and  that  its  use 
may  be  limited  by  circumstances  to  a  comparatively  small 
part  of  the  public.  Every  one  of  the  public  having  occasion 
to  send  materials,  implements  or  machinery  for  mining  pur- 
poses into  or  to  obtain  ores  from  the  several  mining  tracts  ad- 
jacent to  the  location  of  this  road,  may  use  this  railroad  for 
that  purpose,  and  of  right  may  require  the  company  to  serve 
him  in  that  respect;  and  that  is  the  test  which  determines 
whether  the  use  is  public.  Nor  will  any  motive  of  personal 
gain  which  may  have  influenced  the  projectors  in  undertaking 
the  work  take  from  it  its  public  character.  As  was  said  by 
Mr.  Justice  Dixon  in  the  National  Docks  case,  in  speaking  of 
railroads  organized  under  the  General  Railroad  act,  "  Whether 
the  motive  of  the  corporators  is  private  convenience,  and 
whether  the  actual  use  is  likely  to  be  general,  are  of  no  more 
importance  than  the  like  considerations  in  the  laying  out  of 
what  are  called  private  roads.  It  is  the  right  which  charac- 
terizes the  enterprise,  and  that  is  public." 

A  particular  improvement  palpably  for  private  advantage 
only,  will  not  become  a  public  use  because  of  the  theoretical 
right  of  the  public  to  u.se  it.  But  where  the  franchise  is  in  its 
nature  a  public  franchise — as  the  transportation  of  freight  is — 
and  the  object  promoted  is  one  that  concerns  the  public  in- 
terests— as  the  develo})ment  of  the  mining  resources  of  the 
state  does — tlie  improvement  is  essentially  for  public  benefit 
and  advantage,  and  if  there  be  no  restriction  on  the  right  of 
the  public  to  use  it,  and  no  inability  to  use  it  except  such  as 
arises  from  circumstances,  the  court,  in  determining  whether 
the  improvement  is  such  a  public  use  as  that  the  right  of  con- 
demnation shall  extend  to  it,  will  not  scan  closely  the  number 
of  individuals  immediately  profited  by  it.     Indeed,  it  would 
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not  be  possible  to  indicate  the  number  of  persons  or  define  the 
area  of  the  limits  to  which  the  benefits  of  such  an  improve- 
ment may  extend.  If  lands  may  be  taken  for  private  roads 
— as  they  may — on  the  score  of  public  benefits,  it  would  seem 
more  tlian  reasonable  that  the  same  right,  on  the  same  consid- 
erations, should  be  extended  to  improvements  of  the  character 
of  the  one  in  question. 

The  railroad  made  the  basis  of  these  proceedings  has  already 
been  constructed,  and  is  in  use  as  a  private  enterprise.  It  was 
built  by  the  Glendon  Iron  Company,  who  are  the  lessees  of 
the  prosecutors'  mines,  under  covenants  and  agreements  con- 
tained in  the  lease.  The  lease  is  for  a  term  of  twenty  years 
from  March  1st,  1874,  Math  a  reservation  of  certain  royalties 
as  rent,  and  a  right  in  the  lessee  to  surrender  after  five  years. 
No  surrender  of  the  lease  has  been  made,  and  the  Glendon 
company,  by  an  indenture  dated  August  9th,  1879,  granted 
and  conveyed  to  the  Hibernia  Underground  Railroad  Com- 
])any  the  railroad,  road-bed  and  appendages.  That  the  prem- 
ises are  under  lease,  and  that  the  company  may  have  the  rights 
of  the  lessee  in  the  railroad  to  operate  it  for  a  term  of  years 
unexpired,  is  no  legal  bar  to  these  proceedings.  A  company 
liaving  constructed  its  railroad,  and  being  in  the  use  of  fran- 
chises for  that  purpose,  under  a  lease  from  the  owner  of  the 
iee,  may  take  the  same  premises  by  condemnation ;  for  the 
leasehold  estate  may  be  so  limited  in  its  continuance  and 
cpialified  in  its  character  as  not  to  subserve  the  needs  of  the 
company  in  the  sclieme  of  improvement  autliorized  by  its 
charter.'  .V.  Y.  &  K  H.  R.  R.  Co.  v.  Kip,  46  N.  Y.  546 ; 
S.  C,  67  iV.  Y.  227.  If  there  be  any  equitable  ground  for 
maintaining  the  leasehold  estate  and  the  covenants  of  the  lease 
in  their  integrity  as  against  this  company,  we  have  no  concern 
with  such  rights  at  this  time.  In  this  suit  we  look  only  upon 
tlie  legal  rights  of  the  parties. 

The  act  of  1879  does  not  furnish  a  method  of  conducting 
condemnations  of  property  required  for  tlie  construction  of  the 
railroads  autliorized  ])y  the  act.  The  only  reference  to  that 
subject  is  in  the  third  and  fourth  sections.     The  third  section 
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provides  that  when  any  corporation  formed  under  the  act  shall 
<'  take  legal  proceedings  to  acquire  the  right  of  way  for  its 
proposed  railroad  "  beneath  the  surface  of  the  earth,  such  right 
of  wav  shall  not  include  the  right  to  permanently  use  or  oc- 
cupy the  surface  of  the  earth  immediately  above  such  railroad, 
*     *     *     but  shall  be  confined  to  a  mere  right  to  tunnel  and 
excavate  the  earth  for  its  tracks,  but  may  nevertheless  acquire 
the  surface  or  such  parts  thereof  as  may  be  necessary  or  projier 
for  the  operation  of  its  railroad.     The  fourth  section  provides 
that  where  a  railroad  shall  have  been  built  under  or  through 
lands  Avithout  acquiring  the  right  to  maintain  the  same  from 
the  owner  of  the  fee  simple,  the  corporation  owning  or  operat- 
ing said  railroad  may  "  take  and  prosecute  all  such  legal  pro- 
ceedings "  for  acquiring  the  right  to  maiutain  and  operate  its 
railroad  as  it  might  take  if  such  railroad  had  not  as  yet  been 
built.     As  a  matter  of  legislative  intent,  it  is  clear  that  the 
purpose  was  to  confer  upon  corporations  organized  under  the 
act  of  1879  the  powers  of  condemnation,  and  the  use  of  the 
machinery  for  that  purpose  provided  in  the  origmal  act,  which 
is  a  general  law  providing  the  legal  proceedings  to  acquire 
rights  of  way  for  railroad  purposes.     This  legislative  intent 
acquires  additional  expression  in  the  fact  that  the  act  of  1879 
is  a  supplement  to  the  General  Railroad  act,  and,  by  express 
provision,  corporations  organized  under  it  are  endowed  Avith 
all  the  franchises  which  may  be  exercised  by  corporations  or- 
ganized under  the  original  act.     Nor  is  that  method  of  legis- 
lation prohibited  by  paragraph  4,  section  7,  article  IV.,  of 
the  amended  constitution.     An  act  of  the  legislature  w^hich  is 
a  complete  and  perfect  act  of  legislation  in  itself,  as  this  act  is 
in  its  main  purpose — the  incorporation  and  organization  of 
corporations  for  the  objects  mentioned— may  provide  for  ancil- 
lary proceedings  to  accomplish  the  purposes  expressed  in  the 
act,  by  a  reference  to  geneml  laws  on  the  subject,  without  vio- 
lating this  constitutional  provision.     People  v.  Banks,  67  N. 
Y.  569 ;  Campbell  v.  Board  of  Pharmacij,  16  Vroom  241. 

The  power  to  condemn  lands  for  railroad  purposes  in  the 
General  Railroad  act  is  conferred  by  section  12,  which  also 
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prescribes  the  method  of  conducting  the  proceedings,  and  the 
effect  of  the  condemnation  when  effected.  The  act  of  1869 
has  not  changed  the  description  of  that  which  may  be  taken, 
except  that  it  provides  that  where  legal  proceedings  are  taken 
to  obtain  a  right  of  way  beneath  the  surface  of  the  earth,  such 
right  of  way  shall  not  include  the  right  to  permanently  use  or 
occupy  the  surface  above. 

In  construing  acts  of  the  legislature  granting  powers  of  con- 
demnation, two  rules  are  universally  recognized  :  first,  that  the 
company  shall  take  that  which  the  legislature  empowers  it  to 
take,  and  in  the  state  and  condition  prescribed  by  the  legisla- 
ture ;  and  second,  that  all  powers  of  this  nature  will  be  strictly 
construed — what  is  not  expressly  given  is  withheld.  The  com- 
pany cannot  carve  out  such  an  interest  in,  or  incident  of,  prop- 
erty authorized  to  be  taken  as  will  suit  its  convenience,  and 
condemn  that.  It  must  take  what  the  tegislature  authorized 
it  to  take,  and  in  the  state  and  condition  prescribed  by  the 
legislative  will. 

The  section  under  which  these  proceedings  were  had  author- 
izes the  condemnation  of  land.  The  application  for  the  ap- 
pointment of  commissioners  is  to  describe  the  land  required. 
The  commissioners  are  to  examine  and  appraise  the  land.  On 
payment  or  tender  of  the  amount  awarded,  the  company  is 
empowered  to  enter  upon  and  take  possession  of  the  said  lands, 
and  the  commissioners'  report  is  plenary  evidence  of  the  com- 
pany's right  "to  have,  hold,  use,  occupy,  possess  and  enjoy 
the  said  land ; "  and  its  possession  within  the  location  must 
necessarily  be  exclusive  except  where  another  public  right, 
such  as  the  crossing  of  a  highway  or  another  railroad,  inter- 
venes. Pierce  on  Railroads  159.  Under  this  designation,  as 
was  said  by  the  Chief  Justice  in  Taylor  v.  iV.  F.  &  L.  B.  R.  R. 

Co.,  9  Vroom  28,  30,  "  the  right  to  use  for  the  specified  pur- 
pose everything  which,  in  the  legal  sense,  is  comprehended  in 
the  term  '  land,'  is  transferred."     In  Watson  v.  Acquackanonk 

Water  Co.,  7  Vroom  195,  the  company  was  incorporated  as  a 
water  company.  It  had  power  to  obtain  by  purchase  the 
right  to  use,  divert  and  appropriate  any  springs,  streams  or 
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ponds  of  water.  It  also  had  power  to  enter  upon  all  lands  or 
waters,  and  survey,  search,  excavate  and  bore  for  water,  and 
locate  reservoirs,  *  *  *  aqueducts,  pipes,  fountains, 
water-wheels,  force-pumps  and  buildings,  and  all  other  neces- 
sary works  and  appendages  thereto,  with  a  power  to  condemn 
the  lands  required,  and  have  assessed  the  value  of  the  same 
and  the  damages  which  would  accrue  from  erecting  said  works, 
in  language  of  like  import  with  that  of  the  twelfth  section  of 
this  act.  The  company  proposed  to  locate  its  works  upon  its 
own  premises,  by  which,  without  taking  the  bed  of  the  stream 
or  any  part  of  Watson's  lands,  it  would  divert  from  him  the 
waters  of  Weasel  brook,  and  take  and  use  the  same  in  its  res- 
ervoir, and  commingle  with  and  flow  into  the  broo  c  the  less 
pure  water  of  the  Dundee  canal.  This  court  held  that  an  ap- 
pointment of  commissioners  to  assess  the  damages  which  Wat- 
son would  sustain  by  the  contemplated  work  was  not  war- 
ranted by  the  company's  charter,  and  that  uncler  the  charter 
lands  must  be  taken  in  order  to  warrant  any  assessment  of 
damages.  This  case  is  useful  as  illustrative  of  the  strictness 
with  which  acts  of  this  kind  will  be  construed.  The  com- 
pany did  not  need  the  possession  or  occupation  of  Watson's 
lands.  All  it  needed  was  a  limited  and  qualified  right  in  the 
lands  to  abstract  and  pollute  the  waters  flowing  over  them. 
This  court  held  that  such  a  right  or  interest  in  lands  could 
not  be  acquired  by  condemnation,  for  the  reason  that  the  com- 
pany's charter  gave  it  power  only  to  condemn  lands. 

The  English  judges  have  expressed  the  same  views  upon 
the  construction  of  the  Lands  Clauses  Consolidation  and  the 
Railways  Clauses  Consolidation  acts.  Both  these  acts  author- 
ize the  taking  of  land  for  the  purposes  of  the  undertaking, 
(8  Vic,  0.  18,  §  16 ;  8  Vic,  c.  20,  §  6,)  and  each  has  an  inter- 
pretation clause  "  that  lands  shall  extend  to  messuages,  lands, 
tenements  and  hereditaments  of  any  tenure."  In  a  case  in 
which  a  railway  company  proposed  to  cross  the  plaintiff's 
property,  not  by  taking  any  portion  of  the  soil,  but  by  putting 
buttresses  on  its  own  property  and  carrying  its  line  over  the 
plaintiflf's  premises  by  means  of  an  arch.  Lord  Chancellor 
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Cranworth  held  that  the  company  could  not  take  this  right 
under  the  statute,  and  that,  notwithstanding  the  interpretation 
clause,  the  act  did  not  authorize  the  company  to  take  a  mere 
right  of  wiiy.  Plnchin  v.  London  and  Blackwall  Railway  Co.y 
5  De  Gex,  31.  &  G.  851.  This  construction  was  approved 
by  Jessel,  M.  R.,  in  In  re  Dlst.  Met  R.  R.  Co.,  13  Ch.  X>.  616  ; 
by  Fry,  J.,  in  Hill  v.  Midland  R.  R.  Co.,  21  Ch.  D.  143 ;  by 
Chitty,  J.,  by  Jessel,  M.  R.,  and  by  Cotton  and  Bowen,  L, 
JJ.,  in  G.  W.  R.  R.  Co.  v.  S.  &  C.  R.  R.  Co.,  22  Ch.  D. 
685-709 ;  by  Lords  Fitzgerald  and  Watson  in  the  same  case 
in  H.  of  L.,  9  App.  Cas.  792-803.  In  that  case,  in  the  Court 
of  Appeals,  Jessel,  M.  R.,  said :  "  That  such  a  privilege  of 
running  trains  over  land  is  not  land  is  clear.  Is  it,  then, 
land  within  the  meaning  of  the  third  section,  which  says  that 
the  word  '  lands '  shall  extend  to'  messuages,  lands,  tenements 
and  hereditaments  of  whatever  tenure  ?  In  the  absence  of  de- 
cision there  might  be  a  question  whether  the  word  '  heredita- 
ment '  would  not  include  such  a  right.  It  is  not  a  tenement, 
for  I  do  not  conceive  that  any  kind  of  running  power  could 
be  the  subject  of  tenure,  but  the  word  '  hereditament '  might 
be  held  to  apply  to  it.  When,  however,  we  consider  the  object 
of  the  statute,  I  think  no  one  can  doubt  that  the  decisions  are 
right  Avhich  lay  down  that  it  never  was  intended  to  compel  a 
land-owner  to  carve  a  new  easement  out  of  his  land  and  sell  it 
to  the  company  against  his  will.  The  result,  therefore,  is  that 
the  ^vor(l  '  lands'  in  the  Lands  Clauses  act  does  not  include  any 
incorporeal  easements  except  such  as  are  attached  to  the  lands 
which  are  the  subject  of  purchase."  In  the  House  of  Lords, 
Lord  Bramwell  expressed  dissatisfaction  with  this  construction, 
but  his  dissatisfaction  arose  from  the  word  "hereditament," 
which  he  thought  would  include  a  right  of  way ;  and  it  will  be 
observed  that  the  company  in  that  case  succeeded  because  its 
S])ecial  act  expressly  conferred  the  right  to  take  an  easement. 
No  English  judge  has  intimated  that,  under  the  designation  of 
land,  an  easement  or  right  in,  or  use  of  lands,  short  of  the  estate 
comprised  in  the  legal  signification  of  lands,  could  be  taken ; 
and  the  English  courts  have  expressly  decided  that  the  word 
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"  lands  "  in  the  sixth  section  of  the  Lands  Clauses  Consolida- 
tion act  includes  mines  and  minerals.  Smith  v.  G.  W.  R.  R. 
Co.,  3  App.  Cos.  165 ;  Ewington  v.  Md.  Did.  R.  R.  Co.,  19 
Gh.  D.  559.  Our  statute  completely  removes  the  subject  from 
the  region  of  doubt.  It  not  only  gives  the  power  to  take 
under  die  designation  of  lands,  but  it  prescribes  that  the  con- 
demnation, when  consummated,  shall  be  plenary  evidence  of 
the  right  of  the  company  "  to  have,  hold,  use,  occupy,  possess 
and  e'Jijoy  the  said  lands  "—technical  words  of  conveyance, 
wholly  inapplicable  to  anything  else  than  a  corporeal  heredita- 
ment—land, in  its  legal  signification. 

The  cases  in  our  own  courts  holding  that  one  railroad  com- 
pany condemning  lands  already  in  use  by  another  company, 
will  acquire  only  a  right  of  crossing  and  the  use  of  the  place 
of  crossing  in  common  with  the  other  company,  do  not  bear 
on  this  question.  In  such  cases  the  legal  efiect  of  the  con- 
demnation is  restricted  to  a  right  of  way  for  a  crossing,  with- 
out the  exclusive  possession  and  use,  not  as  a  matter  of  choice 
with  the  condemning  party,  but  as  a  legal  consequence  of  the 
principle  of  law  that  the  condemnation  is  inefficacious  to  de- 
stroy or  impair  the  franchises  of  the  other  company.  State, 
Nat.  R.  R.  Co.,  pros.,  v.  E.  &  A.  R.  R.  Co.,  7  Vroom  181 ; 
N.  J.  S.  R.  R.  Co.  V.  Long  Branch  ComWs,  10  Vroom  28. 

I  think  it  is  clear  that  under  the  General  Railroad  act,  where 
the  condemnation  is  of  lands  not  already  impressed  with  corpo- 
rate franchises,  the  condemnation  must  be  of  lands,  in  the  legal 
sense  of  that  term,  whereof  the  exclusive  possession  and  use 
for  the  purposes  for  which  they  are  taken  will  be  transferred, 
and  that  any  lesser  interest  in  lands  than  the  unqualified  use 
and  possession  for  the  legitunate  purposes  of  the  company  can- 
not be  obtained  by  condemnation ;  and  corporations  organized 
under  the  act  of  1869  can  only  take  that  which,  and  in  the 
manner  which,  the  legislature  has  prescribed  in  the  General 
Railroad  act.  Except  in  virtue  of  the  special  power  granted 
by  that  act,  such  corporations  have  no  power  to  take  at  all. 
They  must  take  lands  for  their  right  of  way  with  the  qualifi- 
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cation  that  they  need  not  take  the  right  to  permanently  use  or 
occupy  the  surface  of  tlie  earth  above  their  tunnels. 

The  ])etition  on  which  this  application  M'as  made  states 
"  that  the  following  is  a  particular  description  and  statement 
of  the  land' required  for  the  use  of  your  petitioner  iu  the  opera- 
tion of  its  said  railroad,  and  of  the  riglits  and  privileges  re- 
quired by  your  petitioner  for  the  purposes  aforesaid,  and  which 
your  petitiouer  desires  to  acquire :  The  right  to  perpetually 
maintain  and  operate  the  Hibernia  Underground  railroad,  as 
at  present  constructed  and  operated,  being  a  railroad  with  a 
single  track  of  the  gauge  or  breadth  of  two  feet  and  nine  inches 
between  the  rails,  and  operated  by  steam  locomotives  and  cars 
not  exceeding  six  feet  and  six  inches  in  breadth  and  eio;ht  feet 
in  height,  in,  through  and  along  that  portion  of  the  Hibernia 
tunnel  which  lies  within  the  boundaries  of  a  certain  tract  of 
land  known  as  the  '  De  Camp  mine  lot '  [annexing  a  map  of 
the  tunnel  and  of  the  location  of  the  centre  line  of  the  railroad 
by  courses  and  distances]  ;  also,  the  right  to  repair,  renew  and 
alter  said  railroad  as  occasion  may  require,  including  the  right, 
for  the  purposes  aforesaid,  to  enter  upon  and  occupy  so  much 
of  said  tunnel  as  lies  within  four  feet  of  said  centre  line  on 
each  side  thereof;  provided,  however,  that  the  tracks  of  said 
railroad  are  not  to  be  laid  upon  or  to  occupy  either  of  the  two 
following-described  portions  of  said  tunnel,  to  wit:"  (followed 
by  a  particular  description  of  the  excepted  parcels.) 

Then  follows  the  statement  that  "  these  proceedings  arc  not 
intended  to  acquire  any  right  or  easement  of  support  for  the 
tracks  or  road-bed  of  said  railroad  by  the  ores  lying  beneath 
said  tracks  and  road-bed,  but  the  present  and  future  owners 
of  said  De  Camp  mine  lot  are  to  be  at  liberty,  after  reasonable 
notice  to  said  Hibernia  Underground  Railroad  Company  or 
their  successors  or  assigns,  to  mine  and  remove  all  or  any  part 
of  the  ores  lying  beneath  said  road-bed,  notwithstanxling  the 
removal  thereof  may  weaken  or  destroy  the  support  of  said 
road-bed  ;  and  further,  in  case  at  any  time  the  support  of  said 
road-bed  shall  happen  to  be  destroyed  or  materially  weakened 
by  reason  of  the  removal,  in  whole  or  in  part,  of  the  ores  lying 
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beneath  tlie  same,  then  and  in  such  case  the  said  Hibernia 
Underground  Raih-oad  Company  and  its  successors  and  assigns 
are  to  have  the  right  to  support  said  road-bed  by  timbering 
placed  across  said  tunnel  or  by  other  means,  or  to  make  an 
excavation  in  the  southeasterly  or  hanging  wall  of  said  vein, 
for  the  purpose  of  providing  a  road-bed  for  said  railroad,  such 
excavation  not  to  exceed  the  breadth  of  eight  feet  measured 
from  the"  face  of  said  hanging  Avail,  and  the  height  of  eight 
feet,  and  to  extend  along  said  hanging  wall  across  said  lot  of 
land  at  the  same  level  as  the  present  floor  of  said  tunnel." 

These  proceedings  do  not  comply  with  the  statute.  In  the 
first  place,  the  company  does  not  propose  to  take  the  lands 
described,  in  the  legal  sense  of  that  term,  nor  the  exclusive 
occupation  and  use  of  such  lands.  It  proposes  by  this  con- 
demnation to  acquire  an  interest  in  the  lands  and  the  posses- 
sion and  use  of  them  in  common  with  the  owners,  and  to  im- 
pose upon  the  owners  obligations  and  duties  in  connection 
therewith — the  obligation  to  give  reasonable  notice  before  they 
remove  the  ores  from  beneath  the  road-bed,  and  the  duty,  wliich 
the  law  will  imply,  that  they  shall  exercise  their  right  to  re- 
move ores  with  due  regard  to  the  company's  rights  in  the 
premises.  The  statute  affords  no  warrant  for  the  acquisition 
of  such  a  qualified  right  in  lands,  or  the  imposition  of  burdens 
and  duties  upon  owners  in  connection  therewith,  by  process 
of  condemnation.  The  statute  only  authorizes  the  taking  of 
lands,  and  the  occupation  and  uge  of  lands,  in  the  state  and 
condition  of  lands  in  the  legal  sense  of  that  term. 

In  the  next  place,  the  location  on  which  the  company  pro- 
poses to  maintain  its  track  is  uncertain.  In  one  contingency 
it  is  to  be  upon  its  present  site ;  in  another  contingency,  within 
an  exatviition  to  be  made  in  the  southeasterly  or  hanging  wall 
of  the  vein. 

For  these  reasons  the  order  of  appointment  should  be  set 

aside,  with  costs. 
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MARCUS  SCHAUTZ  v.  ANNA  H.  KEARNEY. 

A  decree  in  admiralty  in  favor  of  a  libellant,  on  a  libel  for  damages  in  a 
federal  court,  may  be  set  off  against  a  judgment  recovered  in  this  court 
against  the  libellant,  tlie  parties  in  the  two  suits  being  the  same. 


On  motioa  to  set  off  a  decree  in  a  federal  court  against  a 
judgment  of  this  court. 

Marcus  Schautz,  on  July  13th,  1883,  began  an  action  of 
assumpsit  in  this  court  against  Anna  H.  Kearney,  by  a  writ 
of  summons  returnable  August  6th,  1883.  A  declaration  was 
filed,  containing  only  common  counts.  A  bill  of  particulars 
was  furnished,  showing  that  the  plaintiff's  demand  was  for 
$175,  for  putting  a  new  cylinder  in  the  steam-tug  James 
Edwards,  belonging  to  the  defendant,  and  |100  for  extra 
work  on  the  tug.  Pleas  were  filed,  and  $75  were  tendered 
and  paid  into  court  for  the  extra  work.  The  guit  was  tried 
and  a  verdict  obtained  by  Schautz,  the  plaintiff,  for  $269.15, 
for  which,  with  costs  taxed  at  $50.46,  making  in  all  $319.61, 
judgment  was  entered  in  this  court  on  the  13th  day  of  July, 
1883. 

On  the  8th  of  September,  1882,  and  before  Schautz  began 
his  suit  in  this  court,  Mrs.  Kearney  filed,  in  the  United  States 
District  Court  for  the  District  of  New  Jersey,  a  libel  against 
Schautz  for  damages  sustained  by  her  by  reason  of  the  breach 
of  th-e  same  contract,  arising  from  the  defective  and  unwork- 
manlike manner  in  which  Schautz  had  done  the  work  under 
said  contract.  Scliautz  filed  an  answer  to  the  libel,  and  on  a 
hearing  upon  the  pleadings  and  evidence  the  judge  of  the 
District  Court,  by  a  decree  entered  July  25th,  1883,  awarded 
the  libellant  damages  in  the  sum  of  $180  and  costs  taxed  at 
$104. 

Mrs.  Kearney  now  applies  for  leave  to  set  oflP  so  much  of 
her  decree  in  the  United  States  District  Court  against  the 
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judgment  Schautz  recovered  against  lier  in  this  court,  as  will 
be  sufficient  to  pay  and  satisfy  the  judgment,  after  the  money 
paid  into  court  is  applied  thereon. 

Argued  at  November  Term,  1884,  before  Justices  Depde, 
ScuDDER  and  Parker. 

For  the  motion,  S.  B.  Ransom. 

Contra,  John  W.  Beehman. 

The  opinion  of  the  court  was  delivered  by 

Depue,  J.  The  power  of  the  court  to  order  one  judgment 
to  be  set  oflP  against  another,  where  the  judgment  sought  to  be 
set  off  may  be  enforced  against  the  person  recjpvering  the  judg- 
ment to  be  set  off,  is  an  exercise  of  the  equitable  jurisdiction  of 
the  court,  and  will  be  administered  in  all  cases  where  a  set-off 
would  be  equitable,  and  upon  such  equitable  terras  as  will  pro- 
mote substantial  justice.  Brown  ads.  Hendriclcson,  10  Vroom 
239  ;  3fe Adams  v.  Randolph,  13  Vroom  332  ;  Terney  v.  Wil- 
son, 16  Vroom,  283.  The  damages  awarded  to  Mrs.  Kearney 
in  the  District  Court,  and  the  damages  recovered  against  her 
by  Schautz  in  this  court,  being  damages  recovered  in  the  two 
courts  against  the  parties  respectively,  for  breaches  by  them 
respectively  of  the  same  contract,  there  is,  in  the  nature  of 
these  counter-claims,  an  obvious  equity  that  the  one  should  be 
set  off  against  the  other. 

Tie  plaintiff  contends  that  the  defendant's  decree,  being  in 
a  federal  court,  over  whose  decrees  and  whose  officers  and  pro- 
cess this  court  has  no  control,  this  is  not  a  case  in  which  this 
court  could  exercise  its  equitable  jurisdiction  in  making  the 
set-off;  that  this  court,  not  having  the  ability  to  protect  tiie 
plaintiff  from  the  enforcement  of  the  defendant's  decree  against 
him  in  the  future,  it  would  be  inequitable^  to  allow  it  to  be 
used  to  pay  and  satisfy  the  plaintiff's  judgment. 

The  set-off  of  one  judgment  against  another,  when  ordered 
by  the  court,  is  ordinarily  enforced  by  virtue  of  the  control 
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which  courts  have  over  their  suitors  and  over  the  officers  who 
execute  their  process.  Broivn  ads.  Hendrlckson,  supra.  Hence, 
as  a  matter  of  practice,  the  application  is  required  to  be  made 
in  the  court  where  the  judgment  against  the  party  applying 
for  that  remedy  was  obtained.  Broohfield  v.  Hughson,  15 
Vroom  285.  But  it  has  never  been  required  that  both  judg- 
ments should  be  in  the  same  court,  or  that  the  court  in  which 
the  application  for  a  set-off  is  made  should  have  control  over 
the  judgment  sought  to  be  used  as  a  set-off,  or  over  the  officers 
by  whom  the  last-mentioned  judgment  might  be  enforced.  In 
Braker  v.  Braham,  2  W.  Black.  869,  a  judgment  of  the  King's 
Bench  was  set  off  in  the  Common  Pleas  against  a  judgment 
of  the  latter  court.  In  Coxe  ads.  State  Bank,  3  Hald.  172,  this 
court  allowed  judgments  in  a  justice's  court  to  be  used  as  a  set- 
off against  a  judgment  in  this  court.  The  party  having  ap- 
plied to  the  court  in  which  the  judgment  was  recovered  against 
him  for  satisfaction  of  the  judgment,  by  the  set-off  of  a  judg- 
ment he  has  recovered  in  anotlicr  court,  the  application,  when 
granted,  would  operate  as  a  payment,  pro  tanto  or  in  full,  ac- 
cording to  the  circumstances,  of  the  judgment  wliicli  the. de- 
fendant has  used  as  the  means  of  discharging  the  judgment 
against  him.  There  is  no  reason  why  that  principle  should 
not  apply  when  the  judgment  a  defendant  uses  for  that  pur- 
pose is  in  a  federal  court  or  in  a  court  of  a  sister  state.  We 
can  require  a  release  by  the  defendant,  which  will  afford  the 
plaintiff  adequate  protection  against  the  judgment  against  him, 
and,  if  need  be,  vacate  the  order  of  satisfaction  if  circumstances 
require  it,  or  even  protect  the  plaintiff  by  an  attachment  for 
disobedience  of  an  order  of  this  court  which  he  has  obtained 
on  his  own  motion. 

The  court  might  refuse  to  make  the  set-off  when  the  de- 
fendant's judgment  is  in  a  federal  court  or  in  the  court  of 
anotiier  state,  for  the  right  is  an  equitable  and  not  a  legal 
right,  and  would  refuse  to  allow  the  set-off  if  we  saw  any 
ground  for  a  belief  that  the  judgment  creditor  in  this  court 
would  be  prejudiced  in  the  use  that  might  afterwards  be  made 
of  the  judgment  against  him.     In  this  caSe  the  defendant's 
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decree  is  in  the  federal  court  in  this  state,  and  there  can  I)e  no 
doubt  that  the  set-off,  if  allowed  in  this  court,  will  be  i-ecog- 
nizcd  by  that  court  as  a  satisfaction  pro  tanto  of  the  decree. 

The  order  to  set  off  Avill  not  touch  the  taxed  costs.  They 
belong  to  the  attorney.  Brown  ads.  Hendrichson,  supra..  The 
$75  paid  into  court  with  the  plea  of  tender  belongs  to  the 
plaintiff.  He  may  take  this  money  out,  applying  the  same, 
first,  to  the  payment  of  the  taxed  costs,  and  the  balance  as  a 
credit  upon  his  judgment  for  damages. 

A  rule  allowing  the  set-off  will  be  allowed  on  the  defend- 
ant's executing  a  release  of  so  nuich  of  her  decree  in  the  Dis- 
trict Court  as  will  be  sufficient  to  pay  the  balance  of  the  plain- 
tiff's judgment  after  the  $75  is  applied  upon  it,  as  above 
indicated,  and  filing  a  stipulation  that  there  shall  be  a  credit 
given  accordingly  on  said  decree.  There  should  be  no  costs 
allowed  on  this  application  to  either  party. 


STATE,  THE  UNITED  RAILKOAD  AND  CANAL  COMPANIES, 
PEOSECUTOR,  V.  CHARLES  WELDON  ET  AL. 

L  The  charter  of  a  corporation,  if  irrepealable,  is  protected  by  the  same 
constitutional  provisions  which  render  inviolable  contracts  between 
individuals — that  the  legislature  siiall  not  pass  any  law  impairinj;  the 
obligation  of  contracts,  or  depriving  a  party  of  any  remedy  for  en- 
forcing a  contract  which  existed  when  the  contract  was  made;  and  the 
rules  for  the  construction  of  these  constitutional  provisions,  as  ajipli- 
cable  to  contracts  between  individuals,  apply  as  well  to  contracts  by 
the  state  with  corporations  having  irrepealable  charters. 

2.  The  rule  chat  tiie  legislature  does  not  impair  tiie  obligation  of  a  con- 
tract by  limiting  or  altering  the  modes  of  proceeding  for  enforcing  it, 
provided  the  remedy  be  not  withheld  or  embarrassed  with  conditions 
or  restrictions  which  impair  the  value  of  the  right,  applies  as  well  to 
irrepealable  charters  as  to  contracts  between  individuals. 

3.  The  charter  of  a  railroad  company,  which  was  irrepealable,  gave  the 
company  the  power  to  lake  lands  by  condemnation,  and  provided  for 
an  appeal  by  the  land-owner,  from  the  award  of  damages,  to  a  certain 
court.     Held,  that  a  general  statute  which  took  away  the  right  to  ap- 
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peal  to  that  court,  and  gave  an  appeal  to  another  court  on  the  same 
terms  and  conditions,  and  with  the  same  mode  of  trial,  was  not  uncon- 
stitutional. 


On  certiorari  to  Hudson  Pleas.  In  matter  of  proceedings 
to  condemn. 

The  prosecutor  is  a  corporation  created  by  the  consolidation 
of  the  Delaware  and  Raritan  Canal  Company,  the  Camden 
and  Amboy  Railroad  Company,  and  the  New  Jersey  Railroad 
and  Transportation  Company,  in  virtue  of  powers  to  consoli- 
date granted  by  the  legislature.  Pamph.  L.  1867,  p.  114; 
Pamph.  L.  1872,  p.  567,  §  1402.  The  charters  of  each  of  the 
consolidated  corporations  were  irrepealable,  and  therefore  con- 
tracts with  the  state.  State  v.  Com'rs  of  Railroad  Taxation, 
8  Vroom  240.  By  subsequent  acts  the  consolidated  company 
was  empowered  to  obtain  additional  lands  for  railroad  pur- 
poses, by  the  appraisement  of  commissioners  in  the  manner 
prescribed  by  the  original  charter  or  act  of  incorporation  of 
the  New  Jersey  Railroad  and  Transportation  Company. 

The  sixth  section  of  the  charter  of  the  New  Jersey  Railroad 
and  Transportation  Company  provides  that  the  commissioners 
shall  be  appointed  upon  application  to  a  justice  of  the  Supreme 
Court,  and  that  the  owner  of  the  lands  or  materials  taken  by  the 
condemnation,  who  is  aggrieved.by  the  decision  of  the  commis- 
sioners, may  appeal  therefrom  to  the  next  Court  of  Common 
Pleas  in  the  county  where  the  lands  lie,  reserving  to  either 
party  the  right  of  trial  by  jury  in  such  courts.  Pamph.  L. 
1832,  _p.  98. 

Tliese  proceedings  to  condemn  were  begun  by  application 
to  a  justice  of  the  Supreme  Court  in  March,  1882.  The  com- 
missioners appointed  made  report  January  4th,  1883.  The 
land-owner  took  his  appeal  to  the  Court  of  Common  Pleas. 
A  motion  to  dismiss  the  appeal  was  made  in  that  court,  and 
was  denied. 

Argue<l  at  November  Term,  1884,  before  Justices  Depue 
and  ScuDDER. 
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For  the  plaintiff  in  certiorari,  J.  B.  Vredenburgh. 

Contra,  Wm.  Brinkerhoff. 

The  opinion  of  the  court  was  delivered  by 
Depue,  J.     By  an  act  of  the  legislature,  passed  March  9th, 
1877,  the  legislature  enacted  that  in  all  cases  where  it  is  pro- 
vided by  any  act  of  incorporation  or  law  of  the  state  that  any 
owner  of  real  estate,  land  or  materials  taken  in  pursuance  of 
such  act  or  law  may  appeal  from  the  decision  or  judgment  of 
commissioners  appointed  under  such  act  or  law,  to  the  Court 
of  Common  Pleas  in  the  county  where  the  lands  lie,  such  ap- 
peal should  thereafter  be  made  to  the  Circuit  Court  of  such 
county,  and  that  such  appeal  might  be  taken  by  either  party, 
reserving  to  either  party  the  right  of  trial  by  jury  in  such 
court.     Rev.,  p.  1278.     This  act,  as  a  matter  of  construction, 
would  operate  to  repeal  the  provisions  of  the  charter  of  this 
company,  allowing  an  appeal  to  the  Court  of  Common  Pleas, 
and  substitute  in  its  place  an  appeal  to  the  Circuit  Court. 
3Iech.  Bank  v.  Bridges,  1  Vroom  112;  Industrial  School  v. 
Whitehead,  2  Beas.  290 ;  State  v.  Com'r  of  Railroad  Taxa- 
tion, 8  Vroom  228.     • 

The  appellant  contends  that  the  act  of  1877  is  unconstitu- 
tional and  void,  as  applied  to  the  company's  charter,  and  is 
therefore  inoperative  to  change  the  forum  of  appeal,  there 
being  no  proof  that  the  company  had  accepted  the  provisions 
of  the  act.  The  application  for  the  appointment  "of  commis- 
sionei-s  was  made  to  a  justice  of  the  Supreme  Court,  in  com- 
pliance with  the  original  charter,  and  the  proceedings,  down 
to  the  filing  of  the  commissioners'  report,  were  had  under  that 
authoritv.  In  these  proceedings  the  company  has  not,  in  any 
respect,  acted  under  or  exercised  any  power  conferred  by  the 
act  of  1877.  There  was  therefore  no  implied  acceptance  of 
this  act  by  the  company,  nor  does  there  appear  to  Jiave  been 
any  acceptance  of  its  provisions  by  direct  action  or  otherwise. 
It  was  insisted  by  the  counsel  of  the  prosecutor  that  the  act 
of  1877,  having  given  the  company  a  right  which  it  liad  not 
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before — the  right  to  appeal — was,  in  that  respect,  for  its  ad- 
vantage, and  the  acceptance  of  the  act  would  be  presumed.  I 
doubt  very  much  the  solidity  of  the  position  that  an  amend- 
ment to  a  -charter  which  contains  some  feature  advantageous 
to  the  corporation  will  be  presumed  to  have  been  accepted,  in 
the  absence  of  proof  that  the  company  in  some  way  acted 
under  it.  as  applied  to  corporations  having  irrepealable  char- 
ters. We  prefer  to  place  this  case  on  the  more  stable  ground 
that  the  act  of  1877  wrought  no  change  in  the  company's 
charter  which  was  within  the  constitutional  prohibition. 

The  charter  of  a  corporation  is  a  contract  with  the  state, 
and,  if  irrepealable,  is  protected  by  the  same  constitutional 
provisions  which  render  inviolable  contracts  between  individ- 
uals— that  the  legislature  shall  not  pass  any  law  impairing 
the  obligation  of  contracts  or  depriving  a  party  of  any  remedy 
for  enforcing  a  contract  which  existed  when  the  contract  was 
made.  The  rules  for  the  construction  of  these  constitutional 
prohibitions,  as  applicable  to  contracts  between  individuals, 
apply  as  well  to  contracts  by  the  state  with  corporations  cre- 
ated under  charters  Avhich  are  irrepealable. 

In  Rader  v.  S.  E.  Road  District,  7  Vroom  273,  the  legis- 
lature j)rojected  a  plan  of  public  improvement,  and  created  a 
special  municipal  body  as  a  corporation  to  contract  for  and 
execute  the  work,  and  make  assessments  to  provide  the  means 
of  payment.  This  corporation  made  a  contract  with  a  con- 
tractor to  perform  part  of  the  work.  Subsequently  the  legis- 
lature extinguished  the  original  corporation  and  substituted 
in  its  place  another  municipal  body  with  exactly  the  same 
functions  and  powers,  and  imposed  upon  it  the  obligation  to 
perform  the  contracts  of  its  predecessor.  The  contractor 
brought  suit  on  his  contract  against  the  original  corporation, 
and  contended  that  the  repealing  act  cither  impaired  the  obli- 
gation of  his  contract  or  deprived  him  of  a  remedy  upon  it 
which  he  had  when  the  contract  was  made,  and  was  therefore 
unconstitutional  and  void.  This  court  held  otherwise,  and 
dccidetl  that  the  repealing  act  was  constitutional ;  that  it  was 
compL'tcnt  for  the  legislature  to  change  the  form  and  mode  of 
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procedure  for  the  enforcement  of  the  contract,  provided  that 
no  substantial  right  of  the  contracting  party  was  impaired. 
To  the  same  effect  is  3Iunday  v.  Rahway,  14  Vroom  338  ;  >S'. 
C,  15  Vroom  395.  A  subscription  to  the  stock  of  a  corpo- 
ration is  a  contract  of  the  subscriber  with  the  corporation  then 
existing.  This  contract  is  not  abrogated  by  a  subsequent 
change  in  the  name  of  the  corporation  by  legislative  author- 
ity. B.  &  A.  R.  R.  Co.  V.  Iriek,  3  Zah.  321.  The  legisla- 
ture does  not  impair  the  obligation  of  a  contract  by  limiting 
or  altering  the  modes  of  proceeding  for  enforcing  it,  provided 
that  the  remedy  be  not  withheld  or  embarrassed  with  condi- 
tions or  restrictions  which  impair  the  value  of  the  right.  The 
legislature  may  change  the  remedy,  provided  no  substantial 
right  secured  by  the  contract  is  impaired.  Tennessee  v.  Sneed, 
96  U.  S.  69 ;  South  Carolina  v.  Gaillard,  101  U.  S.  433- 
439  ;  Morawetz  on  Corp.,  §  448.  Tiiese  principles  are  appli- 
cable to  the  case  in  hand.  The  original  charter  of  the  com- 
pany gave  the  land-owner  the  same  right  of  appeal  as  the  act 
of  1877  did,  and  the  right  of  either  party  to  trial  by  jury 
given  by  the  charter  is  retained  in  the  subsequent  act.  The 
only  change  that  was  made  was  in  the  mode  of  procedure — in 
the  forum  in  which  the  appeal  should  be  tried. 

Railroad  Co.  v.  Hecht,  95  U.  S.  168,  is  a  precedent  quite 
in  point.  There  the  company  had  a  charter  which  provided 
that  process  against  the  company  should  be  served  on  the 
president  in  a  })articular  manner.  A  subsequent  act  provided 
that  j)rocess  against  corporations  might,  in  certain  contingen- 
cies, be  served  on  the  clerk  of  the  company.  The  process  in 
the  case  was  served  on  the  clerk,  and  the  company  contended 
that  that  service  was  illeeral  for  the  reason  that  the  later  act 
impaired  the  contract  in  the  company's  charter.  The  court 
held  the  service  to  be  good,  and  that  a  statute  which  pre- 
scribed a  mode  of  service  on  a  corporation  different  from  that 
provided  for  in  a  charter  previously  granted  to  a  particular 
company  did  not  impair  the  obligation  of  the  contract  between 
such  company  and  the  state.  The  state  may,  without  violat- 
ing this  constitutional  provision,  change  the  mode  of  taking 
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lands,  transfer  the  duty  of  assessing  the  damages  from  one 
tribunal  to  another,  give  a  right  of  appeal,  and  extend  the 
time  within  which  claims  for  damages  may  be  made.  Pierce 
on  Railroads  451. 

Without  adverting  to  the  line  of  cases  which  discuss  the 
right  of  the  state  to  exercise  governmental  and  police  powers 
over  corporations  having  irrepealable  charters,  enough  has 
been  said  to  show  that  the  statute  in  question  was  a  valid  ex- 
ercise of  legislative  power  as  applied  to  this  company's  charter. 

The  appeal  was  improperly  taken  to  the  Common  Pleas, 
and  should  have  been  dismissed. 


STATE,   FRANK   A.   KENDELL,   PROSECUTOR,   v.  THE    CITY 
COUNCIL  OF  THE  CITY  OF  CAMDEN. 

1.  The  common  council  of  a  city,  made  by  the  charter  the  sole  judge  of 
tlie  election  and  qualifications  of  its  own  members,  having  once  in- 
Testigated  and  seated  a  member,  cannot,  at  a  subsequent  meeting,  order 
a  second  investigation. 

2.  A  resolution  appointing  a  committee  to  make  such  investigation  may 
be  reviewed  by  certiorari  without  waiting  for  the  report  and  final  order. 


On  certiorari  to  the  city  council  of  Camden,  to  review  the 
protest,  resolution  and  proceedings  of  said  council  concerning 
the  trial  for  removal  of  the  prosecutor  from  his  office  of  city 
councilman  for  the  First  ward  of  the  city  of  Camden. 

The  miimtes  of  council  and  depositions  show  that  at  the 
municipal  election  held  March  12th,  1883,  the  prosecutor, 
Frank  A.  Kendell,  and  Daniel  R.  Smith  were  opposing  can- 
didates for  the  office  of  councilman.  The  returns  of  the  elec- 
tion were  that  Kendell  had  a  majority  of  two  votes.  The 
minutes  of  March  16th,  1883,  contain  the  entry  that  "the 
newly-elected  raeiubers  of  the  city  council  then  came  forward 
and  were  sworn  in  by  the  clerk  :  the  First  ward,  Frank  A. 
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Kenclell,"  &c.  It  also  appears  that  Daniel  R.  Smith's  peti- 
tion and  notice  to  contest  the  seat  of  Kendell  "vvere  presented, 
asking  for  a  recount  of  the  ballots  in  the  First  ward.  They 
wei'e  referred  to  a  committee  of  five  members,  and  on  April 
12th  a  majority  reported  that  Frank  A.  Kendell  Avas  legally 
entitled  to  his  seat  in  the  city  council.  This  report  was  not 
accepted  because  it  stated  that  the  contestant  and  nainority 
members  of  the  committee  did  not  appear  at  the  time  fixed 
for  investigation,  but  it  was  referred  back  to  the  committee. 
Their  next  report  was  made  April  2Gth,  1883.  It  contains 
the  statement  that  "  the  chairman  asked  Mr.  Smith  on  what 
ground  he  asked  that  the  ballots  be  recounted,  and  he,  Smith, 
said  that  as  ]Mr.  Kendell  was  declared  elected  by  only  two 
votes,  and  one  of  them  he  did  not  think  he  was  entitled  to 
receive,  there  might  be  an  error  in  tallying,  and  if  the  ballots 
wore  recounted  it  might  prove  that  he  was  elected  instead  of 
Mr.  Kendell.  He  had  no  charge  to  make  of  unfairness  so  far 
as  the  election  was  concerned.  Your  committee  did  not  think 
that  the  statement  of  Mr.  Smith  Avas  sufficient  to  show  that 
Mr.  Kendell  was  not  elected,  and  therefore  declined  to  recount 
the  ballots."  This  report  was  adopted  by  the  council,  and  ]\Ir. 
Kendell  has  retained  his  seat.  The  term  is  three  years.  At 
the  March  election,  1884,  one  new  member  for  each  of  the 
eight  wards  of  Camden,  and  one  at  large,  were  elected,  making 
nine  new  councilmen,  and  at  their  meeting  March  14th,  1884, 
notice  of  contest  of  Kendell's  seat  was  again  given  by  Daniel 
R.  Smith,  and  a  committee  of  five  was  then  appointed  to  in- 
vestigate the  petitioner's  claim  to  the  seat.  March  20th,  1884, 
this  writ  of  ceriioi-ari  was  served  on  the  city  council,  and 
nothing  has  since  been  done  on  the  petition. 

Argued  at  November  Term,  1884,  before  Justices  Depue 
and  ScuDDEE. 

For  the  prosecutor,  C.  T.  Reed. 

For  the  defendants,  J.  Willard  Morgan. 
Vol.  XVIII.  5 
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The  opinion  of  the  court  was  delivered  by 

ScuDDER,  J.  By  the  charter  of  the  city  of  Camden,  {Parrvph. 
L.  1871,  p.  224,  §  26,)  the  city  council  "  shall  be  the  sole  judge 
of  the  election  returns  and  qualifications  of  its  own  members, 
and  keep  a  journal  of  its  own  proceedings."  This  section  con- 
stitutes the  council  both  a  board  of  canvassers  to  inspect  the 
returns  of  the  election  boards,  and  also  a  tribunal  that,  on  a 
sufficient  showing  of  probable  fraud  or  irregularity,  may  order 
a  recount  of  votes,  hear  evidence  applicable  to  the  points  in 
dispute,  and  determine  who  is  entitled  to  be  seated  as  a  mem- 
ber.    State  V.  Rahway,  4  Vroom  111. 

But  this  council,  like  all  other  special  statutory  tribunals, 
is  subject  to  the  supervisory  jurisdiction  of  this  court  when  it 
departs  from  or  exceeds  the  express  terms  of  the  power  given 
in  the  charter.  It  was  a  mistake  made  in  the  argument  of 
counsel  when  he  claimed  the  same  exclusive  authority  for  a 
city  council  having  a  charter  like  this  as  that  exercised  by 
congress  or  the  legislatures  of  our  states.  They  are  co-ordi- 
nate branches  of  the  government  under  the  constitution,  and 
cannot  be  controlled  by  the  judiciary  in  the  discharge  of  their 
appropriate  functions.  The  constitution  has  divided  the  pow- 
ers of  government  into  distinct  departments,  and  cautiously 
provided  for  their  independent  exercise.  It  has  expressly 
forbidden  any  person  belonging  to  or  constituting  one  of 
these  departments  from  exercising  any  of  the  jiowers  properly 
belonging  to  either  of  the  others,  except  as  expressly  provided 
in  the  constitution  itself.  These  are  the  words  of  the  court  in 
State  V.  Governor,  1  DutcherS^l.  But  municipal  bodies  have 
only  such  powers  as  are  given  them  by  the  legislature,  and  in 
the  exercise  of  these  have  not  the  independent  authority  to  act 
without  control  by  the  court  which  belongs  to  the  legislative 
blanch  of  state  government.  How  far  they  will  be  controlled 
in  the  exercise  of  tliis  particular  power  given  to  a  common 
council  to  judge  of  the  election  and  qualification  of  its  mem- 
bers, it  is  said,  depends  on  the  exact  language  in  which  the 
provision  is  couched,  viewed  in  the  light  of  the  general  laws 
of  the  state  on  the  subjects  of  contested  elections  and  quo  war- 
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ranto.  1  Dillon  3fun.  Corp.,  §  202.  It  may  constitute  a 
cumulative  or  primary  tribunal  merely,  or  it  may  have  the 
provision  that  council  shall  have  the  sole  or  final  power  of  de- 
ciding elections.  But  whatever  may  be  the  extent  or  limita- 
tion of  the  authority  given,  it  is  the  province  of  this  court  to 
see  that  no  arbitrary  act  is  done,  under  the  guise  of  legislative 
sanction,  to  deprive  citizens  of  their  right  of  representation,  or 
to  unseat  a  candidate  who,  by  the  proper  and  final  tribunal, 
has  been  adjudged  to  be  duly  elected.  Giving,  therefore,  to 
these  words  of  the  charter  all  that  is  claimed  for  them,  that 
they  constitute  the  council  the  sole  and  final  judge  of  this 
election,  the  question,  beyond  that,  presented  in  this  case  is 
whether,  having  once  decided  that  a  member  has  been  regu- 
larly elected,  under  the  ordinary  proceedings  for  trying  this 
issue,  the  common  council  of  Camden  may  again  put  him  on 
trial,  not  only  once,  but  as  often  as  changes  occur  in  the  mem- 
bership which  will  render  it  easy,  by  personal  or  partisan 
preference,  to  substitute  his  opponent.  It  may  be  that  in  this 
case,  as  appears  by  the  depositions  of  the  contestant  and  of  the 
two  minority  members  of  the  committee,  that  he  was  refused 
a  recounting  of  the  ballots  by  the  action  of  a  majority  of  the 
committee,  and  that  this  was  caused  by  their  political  hostility, 
but  the  committee  reported  to  the  council  that  in  their  judg- 
ment he  showed  no  good  cause  for  a  recounting,  and,  after 
hearing,  the  report  was  accepted,  and  Kendell  was  seated  and 
adjudged  to  be  elected. 

It  is  still  further  insisted  that,  admitting  the  power  of  coun- 
cil thus  to  act,  it  was  subject  to  the  right  of  reconsideration, 
and  that,  like  all  deliberative  assemblies,  the  common  council 
had  this  right.  The  case  of  State  v.  Foster,  2  Halst.  101, 
cited  as  an  authority  for  this  position,  sufficiently  illustrates 
it.  In  joint  meeting  of  the  legislature,  on  a  vote  for  a  clerk 
of  the  Court  of  Common  Pleas,  one  candidate  had  a  majority 
of  the  ballots  cast ;  before  the  result  was  announced,  another 
balloting  was  ordered  by  the  joint  meeting,  with  a  different 
result,  electing  another  person.  It  was,  on  quo  warranto,  de- 
cided that  the  meeting  had  the  right  to  reconsider  as  often 
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as  they  thought  proper,  during  the  session,  and  it  was  the  re- 
sult only  that  would  be  considered  as  their  final  action.  In 
Lantz  V.  Hightstoion,  17  Vroom  102,  107,  it  was  said  that  a 
common  council  cannot  review  its  action,  in  granting  a  license, 
at  a  subsequent  meeting,  where  there  is  no  reconsideration  of 
that  action  during  the  session,  on  the  ground  that  there  was 
error  in  law  or  fact,  unless  the  power  of  revocation  is  con- 
ferred by  the  legislature.  In  the  present  case  the  common 
council  took  no  proceedings  to  reconsider  or  change  their 
action  until  a  year  after  their  decision  had  been  given  ;  and 
when  nine  new  members  were  introduced,  with  the  hope  of  a 
better  result  the  former  contestant  renewed  his  protest.  The 
impolicy  of  permitting  such  efforts  to  unseat  members  of  a 
municipal  body  when  the  election  of  new  members  makes  it 
feasable  because  of  the  increased  bitterness  of  partisan  strife 
and  personal  feeling  that  must  be  excited,  makes  it  desirable 
that  some  remedy  shall  be  found,  if  possible,  to  prevent  them. 
It  does  not  seem  to  me  to  be  difficult  in  this  case  to  indicate 
the  remedy  and  the  reasons  for  it.  The  resolution  of  the 
council,  appointing  a  committee  to  investigate  again  the  right 
of  the  present  incumbent,  Kendell,  to  his  seat,  is  not  a  mere 
attempt  at  reconsideration,  by  a  legislative  body,  of  its  own 
action,  but  it  is,  in  effect,  an  appeal  to  another  tribunal  com- 
posed of  different  members.  The  true  construction  of  the 
clause  in  the  charter  making  the  common  council  the  sole 
judge  of  tiic  election  and  qualifications  of  its  members  does 
not  call  for  such  appeal,  but  makes  the  one  adjudication  final 
as  to  themselves  and  to  their  successors  in  office.  In  Hodley 
v.  Mayor,  &c.,  of  Albany,  33  N:  Y.  603,  the  common  council 
having  canvassed  the  returns  and  determined  and  declared  the 
result  in  an  election  of  mayor  of  the  city,  and  made  another 
canvass  at  a  subsequent  day  with  a  different  result,  the  court 
said  that,  having  once  legally  performed  the  duty  imposed, 
the  power  of  the  council  was  exhausted,  and  they  had  no  right 
to  reverse  their  former  decision  by  making  a  different  deter- 
mination. A  like  ruling  is  found  in  Morgan  v.  Quackenbush, 
22  Barb.  72,  78.     Whether  acting  as  canvassers  of  returns  or 
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as  a  special  tribunal  to  examine  the  whole  subject  of  the  elec- 
tion by  going  behind  the  returns  and  determining  who  has 
been  legally  elected  by  the  ballots  cast,  a  common  council, 
having  once  examined  and  decided  the  question,  can  take  no 
step  further  to  reverse  its  action  at  a  subsequent  meeting,  and 
certainly  not  when,  after  the  lapse  of  a  year,  new  members 
have  been  brought  in  to  change  its  form  and  opinion. 

However  worthy  of  condemnation  the  action  of  the  former 
council  may  have  been  in  refusing  the  recount,  if  good  cause 
were  shown — and  there  does  appear  to  be  some  ground  for  sus- 
pecting that  they  were  actuated  by  prejudice  rather  than  a  fair 
judgment — there  is  no  power  found  in  the  charter  to  review 
and  correct  their  determination.  The  resolution  passed  March 
14th,  1884,  appointing  a  committee  to  investigate  the  former 
contestant's  petition  and  claim  to  the  seat  of  the  prosecutor  in 
council  is  ultra  vires  and  void.  It  necessarily  subjects  the  in- 
cumbent to  loss  and  expense  in  preparing  his  defence,  and  not 
to  a  mere  contingent  injury  depending  on  the  result  of  the  in- 
vestigation. It  is  an  oppressive  act,  attempted  by  a  municipal 
body,  beyond  its  corporate  power,  involving  pecuniary  loss  to 
the  prosecutor,  and  he  need  not  wait,  therefore,  until  there  is 
a  final  order  or  judgment  in  the  case,  but  may  stop  it  at  its 
inception  by  a  writ  of  certiorari. 

The  resolution  and  all  proceedings  under  it  are  set  aside, 
without  costs. 


PHEBE   G.   ELLIS   v.    HENRY  W.   ELLLS   AND   WILLIAM  T. 
McKAIG,  TRADING  AS  ELLIS  &  McKAIG. 

A  partner  cannot  bind  his  copartner  by  warrant  of  attorney,  under  his 
hand  and  seal,  in  the  name  of  the  firm,  where  there  has  been  no  pre- 
vious consent  or  authority  given,  or  subsequent  ratification. 


On  rule  to  show  cause  why  judgment  on  bond  and  warrant 
of  attorney  should  not  be  set  aside  as  to  William  T.  McKaig, 
one  of  the  defendants. 
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Argued  at  November  Term,  1884,  before  Justices  Depue 
and  ScuDDEE. 

For  the  .rule,  /.  W.  Carmiehad. 

Contra,  J.  J.  Orandall. 

The  opinion  of  the  court  was  delivered  by 

ScuDDER,  J.  On  October  7th,  1884,  Henry  W.  Ellis  con- 
fessed judgment  to  Phebe  G.  Ellis,  on  bond  and  warrant  of 
attorney  executed  by  him,  under  his  hand  and  seal,  in  the 
name  and  for  the  firm  of  Ellis  &  McKaig.  Motion  is  now 
made  in  behalf  of  McKaig  to  set  aside  the  judgment  as  to  him. 
The  depositions  that  have  been  taken  under  the  rule  show 
that  the  defendants  were  partners  in  a  country  store  at  Island 
Heights,  Ocean  county ;  that  Ellis  went  to  Philadelphia,  os- 
tensibly to  buy  goods,  and  while  there,  without  the  previous 
assent  or  subsequent  ratification  of  McKaig,  executed  the  bond 
and  warrant  of  attorney  on  which  judgment  was  entered. 

■  The  question  raised  is  whether  one  partner  can  thus  bind 
his  copartner  by  warrant  of  attorney  under  seal.  Our  statute 
prescribing  the  form  of  entering  judgments  on  bonds  and  war- 
rants of  attorney,  [Rev.,  p.  81,  §  5,)  in  its  terms  is  applicable 
in  all  cases  where  a  bond  or  obligation  is  given  for  the  pay- 
ment of  money  only,  together  with  a  warrant  under  hand 
and  seal,  &c.  The  warrant  therefore,  to  be  available  under 
the  statute,  must  be  under  seal,  and  this  one  purports  to  be  so 
executed.  This  was  not  the  practice  prior  to  the  statute  passed 
February  24th,  1820.  Elm.  Dig.  45.  The  act  of  February 
14th,  1779,  (Pat.  L.,  p.  356,  §  14,)  enacts  that  every  attorney 
who  shall  confess  judgment  in  any  case  shall,  at  the  time  of 
making  such  confession,  produce  his  warrant  for  making  the 
same  to  the  court  or  judge  before  whom  he  makes  confession, 
but  does  not  say  it  shall  be  under  seal.  By  the  English  prac- 
tice, also,  a  warrant  of  attorney  to  confess  judgment  need  not 
be  under  seal.  Bruttonx.  Burton,  1  Chitty  707  (ISld.)  This 
case  also  decides  that  a  warrant  of  attorney  under  seal,  exe- 
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cuted  by  one  person  for  himself  and  his  partner,  in  the  ab- 
sence of  the  latter  but  with  his  parol  consent,  is  a  sufficient 
authority  for  signing  judgment  against  both. 

The  evidence  showed  that  frequently,  after  the  warrant  of 
attorney  was  given,  the  defendant  who  did  not  sign  admitted 
its  validity,  and  that  it  was  given  Avith  his  concurrence.  This 
was  held  sufficient  to  bind  him.  The  rule  established  by 
many  cases  is  that  one  partner  cannot  bind  his  copartners  by 
confession  of  judgment  where  no  writ  has  been  issued  against 
them  all,  or  where  no  warrant  of  attorney  has  been  signed  by 
them,  or  where  assent,  express  or  implied,  has  not  been  given 
other  than  by  the  implied  power  of  one  partner  to  bind 
another;  and  that  where  an  act  is  done  which  one  partner 
may  do  without  deed,  it  is  not  less  eiFectual  w^hen  it  is  done 
by  deed.  The  statute  of  1820  having  required  a  seal,  one 
partner  cannot  affix  it  for  another  M'ithout  his  assent.  1  Am. 
Lead.  Gas.  449,  &c.;  Pa)'s.  on  Part.  178,  note  g ;  Cady  v. 
Shepherd,  11  Pick.  400  ;  Grow  v.  Seton,  1  Hall  {N.  Y.)  262  ; 
Story  on  Part.,  §  122. 

In  this  case  there  is  no  evidence  of  previous  authority  or 
subsequent  ratification  by  ^McKaig  to  validate  his  partner's 
confession  of  this  judgment.  It  appears  that  Ellis  gave  it  to 
pay  a  debt  of  the  firm  because  he  doubted  the  sufficiency  of 
the  assets  to  pay  all  the  creditors,  and  wished  to  close  the 
business  by  giving  judgments  to  the  plaintiff  and  other  credr 
itors.  The  proceedings  were  hostile  towards  ]\IcKaig,  and 
voidable  by  him.  There  is  no  difficulty,  with  such  facts 
proved,  in  setting  aside  the  judgment  as  to  the  one  partner 
who  has  not  sigrned  or  authorized  the  warrant,  and  holding  it 
good  against  the  other.     Silvers  v.  Reynolds,  2  Harr.  275, 

But  the  court  will  not  sot  aside  the  judgment  on  the  appli- 
cation of  the  defendant  partner  who  has  executed  the  warrant 
of  attorney  under  seal.  St.  John  v.  Holmes,  20  Wend.  608. 
On  proper  application  by  the  partner  who  has  not  signed  and 
sealed  the  power  of  attorney,  and  proof  that  he  has  not  as- 
sented to  the  act  of  his  copartner  previous  to  its  execution,  or 
afterwards  ratified  and  adopted  it,  while  the  judgment  will 
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not  be  set  aside  altogether,  liis  name  will  be  stricken  out,  or 
the  judgment  "svill  be  corrected  so  as  to  bind  the  other  partner 
only,  or  the  execution  will  be  restrained  so  that  only  the 
other's  interest  in  the  firm  property,  and  his  separate  property, 
will  be  sold  to  satisfy  the  judgment. 

The  execution  under  this  judgment  will  therefore  be  re- 
strained so  that  Ellis'  interest  in  the  partnership  assets  and 
his  separate  property  may  be  sold,  while  McKaig's  share  of 
the  firm  assets  and  his  individual  property  will  be  exempted 
from  the  judgment  and  execution. 

The  same  order  will  be  made  in  the  other  cases  where  judg- 
ments have  been  entered  on  like  facts,  and  the  parties  heard 
in  this  application  by  consent  of  counsel. 


STATE,  JOSEPH  HOUSEL,  PROSECUTOR,  v.  JUDIAH  HIGGTNS 
AND  WILLIAM  F.  HIGGINS. 

If  plaintiff  appeals  from  judgment  in  iiis  favor  before  a  justice  of  tine 
peace,  and  on  appeal  receives  an  increase  of  debt  or  damages,  he  is  not 
entitled  to  costs  of  appeal  on  affirmance.  Costs  on  appeal  will  only  be 
given  to  a  successful  party  who  has  judgment  in  his  favor  on  the  appeal. 


On  certiorari  to  the  Court  of  Common  Pleas  of  the  county 
of  Hunterdon. 

An  action  on  the  case  for  trover  and  conversion  was  brought 
by  Judiah  Higgins  and  William  F.  Higgins  against  the  prose- 
cutor, Joseph  Housel,  before  a  justice  of  the  peace,  and  judg- 
ment was  recovered  against  him  for  $1  damages  and  the  costs 
of  suit,  May  10th,  1883.  The  damages  and  costs  were  paid 
to  the  justice  by  the  defendant.  The  plaintiffs  demanded  an 
appeal,  which  was  granted,  and  tried  November  23d,  1883. 
Judgment  was  rendered  by  the  Court  of  Common  Pleas  for 
phiintiffs,  the  appellants,  for  $1  damages,  the  costs  on  appeal, 
and  also  the  costs  in  the  justice's  court.     The  defendant  again 
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paid  the  amount  of  his  own  costs  on  appeal  and  damages,  but 
not  the  appeUant's  costs  on  appeal.  .  An  execution  was  issued 
with  payments  endorsed,  and  this  certiorari  was  brought  to 
reverse  the  part  of  the  judgment  giving  the  appellants  costs 
on  appeal. 

Argued  at  November  Term,  1884,  before  Justices  Depue, 
ScuDDER  and  Parker. 

For  the  plaintiff,  R.  S.  Kuhl. 

For  the  defendants,  George  H.  Large. 

The  opmion  of  the  court  was  delivered  by 

ScuDDER,  J.  The  state  of  the  case  agreed  on  shows  that 
the  plaintiffs,  who  recovered  judgment  before  the  court  for 
the  trial  of  small  causes,  demanded  an  appeal,  and  being  dis- 
satisfied, did  not  accept  the  payment  made  by  the  defendant, 
but  prosecuted  their  appeal  to  the  Court  of  Common  Pleas, 
as  they  had  the  right  to  do,  to  increase  the  judgment  lor  dam- 
ages which  they  claimed  they  liad  sustained.  On  such  appeal 
the  cause  must  be  heard  anew  on  its  merits,  and  judgment 
rendered  according  to  .the  justice  of  the  case,  without  any  re- 
spect to  the  judgment  below,  except  as  to  costs.  Woodruff  \. 
Cams,  2  Penn.  506. 

The  terms  "affirmance"  or  "reversal,"  used  in  section  84  of 
the  Small  Cause  act,  {Rev.,  jy.  554,)  are  employed  to  indicate  the 
successful  or  unsuccessful  party  oji  tiie  appeal.  In  Robinson  v. 
Hedges,  2  Penn.  689,  the  plaintiff  obtained  judgment  before 
the  justice,  the  defendant  appealed,  the  judgment  below  was 
reversed  and  judgment  rendered  lor  a  less  amount,  M'ith  the 
costs  of  appeal.  The  court  said  the  defendant  was  actually 
the  successful  party,  and  should  not  pay  costs  to  his  adver- 
sary on  the  appeal ;  that  the  more  reasonable  rule  would  be 
that  his  adversary  pay  costs  to  him,  but  the  practice  had  been 
in  such  cases  for  neither  party  to  pay  costs,  on  tiie  principle 
that  the  error  was  in  the  judgment  of  the  justice,  and  not  the 


74  NEW  JERSEY  SUPREME  COURT. 

Housel  V.  Higgins. 

fault  of  the  plaintiff.  On  certiorari  the  judgment  was  re- 
versed as  to  the  costs  and  affirmed  as  to  the  debt.  See,  also, 
Cheeseman  v.  Cade,  4  Zab.  632,  where  the  judgment  on  ap- 
])eal  was  for.  less  than  the  amount  recovered  before  the  justice, 
and  it  was  held  the  Court  of  Common  Pleas  erred  in  allowing 
costs  to  the  plaintiff.  The  proper  form  of  judgment  on  ap- 
peal is  given  in  Hendricks  v.  Craig,  2  South.  567,  and  Wood- 
ruff V.  Badgley,  7  Halst.  367.  The  entry  on  the  minutes 
should  be  specific  both  as  to  the  debt  or  damages  and  the  costs 
in  each  court. 

In  the  present  case  the  plaintiffs  have  appealed  from  their 
own  judgment,  and  a  judgment  of  affirmance  has  been  entered 
in  the  form  prescribed  in  Hendricks  v.  Craig,  for  damages, 
costs  below  and  costs  on  appeal.  The  amount  of  the  judg- 
ment for  damages  has  not  been  reduced,  and  they  may  there- 
fore hold  the  costs  below,  but  the  amount  has  not  been  in- 
creased, consequently  they  are  not  the  successful  party  on  the 
appeal,  in  fact,  and  should  recover  no  costs.  There  should 
be  judgment  of  affirmance,  but  no  costs  allowed  the  plaintiffs 
on  appeal.  This  is  the  view  expressed  in  Pennington^ s  Treat- 
ise 73,  where  it  says  costs  in  the  Common  Pleas  must  be 
given  to  the  successful  party,  generally.  Gnffith's  Treatise 
137,  says  :  "  If  a  party  appeals  from  a  judgment  in  his  own 
favor  (because  less  than  he  thought  due  to  him,  as  he  may,) 
and  recovers  either  more  or  less  than  before  the  justice,  the 
appellee  in  that  case  is  to  pay  no  costs  on  the  appeal,  nor  to 
recover  any,  but  the  appellant  will  be  entitled  to  recover  the 
costs  below."  The  practice  now  would  be  to  give  the  appel- 
lant costs  on  his  appeal  if  he  recovers  more,  but  none  if  he 
recovers  the  same  or  less ;  for  in  the  first  case  he  is  successful, 
in  the  latter  he  is  not.  But  as  the  appellee  is  not  successful 
in  reversing  the  judgment  of  the  plaintiffs  in  either  case,  he 
can  have  no  costs  on  appeal.  Each  party  must  pay  his  own 
costs  in  the  Court  of  Common  Pleas.  That  must  be  the  rule 
in  this  cause,  for  here  the  appellants,  who  are  the  plaiiitiffs 
and  had  judgment  below,  recovered  but  ^1,  the  same  amount 
that  was  given  in  the;  justice's  court.     As  there  has  been  no 
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increase  of  damages,  they  are  not  entitled  to  costs  on  the  ap- 
peal. 

The  judgment  of  the  Court  of  Common  Pleas  M-ill  be 
affirmed  as  to  the  damages  and  the  costs  in  the  justice's  court, 
but  reversed  as  to  the  costs  on  appeal. 


STATE,  EX  REL.  GUSTAVE  BRENNERT  ET  AL.,  v.  GEORGE  H. 
FARRIER,  COLLECTOR  OF  THE  COUNTY  OF  HUDSON. 

1.  An  assessement  for  benefits  under  the  act  to  improve  Paterson  avenue 
(Pamph.  L.  1869,  p.  1080,)  will  not  bear  interest  until  notice  be  given 
of  tiie  amount  and  the  time  of  payment,  under  section  15  of  that  act, 
and  default  be  made. 

2.  An  assessment  for  public  improvements  carries  no  interest  unless  im- 

posed by  statute,  and  when  given  in  form  of  a  penalty  for  default,  must 
not  be  left  to  doubtful  construction  or  extended  beyond  the  terms  of 
the  act. 


On  rule  to  show  cause  why  a  writ  of  mandamus  should  not 
issue,  directed  to  George  H.  Farrier,  county  collector  of  Hud- 
son county,  to  receive  and  discharge  an  assessment  against 
Gustave  Brennert  for  grading,  paving,  flagging,  &c.,  Paterson 
avenue  and  Secaucus  road. 

Argued  at  November  Term,  1884,  before  Justices  Depue 
and  ScuDDEE. 

For  the  relator,  Herbert  Stout. 

For  the  respondent,  /.  H.  Lippincott. 

The  opinion  of  the  court  was  delivered  by 
ScuDDER,  J.     The   i)rosecutor  Gustave   Brennert  is  the 
owner  of  lands  upon  which  m\  assessment  of  $10,  for  grading, 
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paving,  flagging,  &c.,  of  Paterson  avenue  and  Secaucus  road, 
^vas  made,  levied  and  imposed  by  the  commissioners  of  assess- 
ment under  and  by  virtue  of  the  provisions  of  an  act  of  the 
legislature  of  this  state  entitled  "An  act  to  improve  Paterson 
avenue  from  the  westerly  line  of  the  Paterson  plank-road  to 
the  Secaucus  road,  and  the  Secaucus  road  from  Paterson 
avenue  to  Pen  Home  creek,  in  the  county  of  Hudson,"  ap- 
proved April  1st,  1869,  and  the  supplements  thereto.  The 
assessment  was  made  and  filed  by  the  commissioners,  accord- 
ing to  law.  May  19th,  1876,  and  confirmed  by  the  Court  of 
Common  Pleas  of  Hudson  county  March  16th,  1878.  On 
INIay  31st,  1884,  the  prosecutor  Brennert  tendered  to  the  re- 
spondent, George  H.  Farrier,  who  is  county  collector  and 
ex-ojftcio  treasurer  of  the  commissioners  of  assessments,  the 
principal  sum  assessed,  which  the  collector  refused  to  accept, 
claimino;  that  interest  should  be  added.  This  writ  of  manda- 
mus  is  applied  for  to  compel  the  collector  to  receive  this  prin- 
cipal sum,  without  interest,  and  discharge  the  assessment. 

The  amount  involved  is  small,  as  it  affects  the  prosecutor, 
but  the  entire  assessment  confirmed  by  the  court  amounted  to 
$131,968.78.  Of  this  sum,  $58,861.11  was  assessed  against 
and  has  been  paid  by  the  county  of  Hudson.  The  balance  con- 
sists of  individual  assessments,  many  of  which  have  not  been 
paid.  The  collection  of  these  assessments  has  been  delayed 
by  ^vrits  of  certiorari  prosecuted  by  the  board  of  chosen  free- 
holders of  the  county  of  Hudson,  and  by  many  persons  assessed 
for  benefits,  against  the  commissioners  of  assessments,  which 
were  brought  before  tlie  tinle  had  expired  within  which  the 
treasurer  was  required  to  serve  notices  on  the  parties  assessed. 
State,  Freeholders  of  Hudson,  pros.,  v.  Hoad  Corners,  1 2  Vroom 
83 ;  State,  Freeholders  of  Hudson,  pros.,  v.  Hudson  Common 
Pleas,  13  Vroom  608;  Road  Comers  v.  Kingsland,  15  Vroom 
567.  The  prosecutor  Brennert  did  not  sue  out  a  writ  of  cer- 
tiorari, but  awaited  the  action  of  the  courts  and  of  the  com- 
missioners. At  November  Term,  1882,  of  this  court,  the 
treasurer  of  the  commissioners  was  directed  to  proceed  and 
collect  the  assessments,  and  on  March  17th,  1884,  the  com- 
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missioners  directed  their  treasurer,  the  respondent,  who  is  col- 
lector of  the  county,  to  proceed  and  collect  the  assessments 
according  to  law.  Notices  were  sent  by  him  to  persons  as- 
sessed that  the  assessments  must  be  paid  by  July  loth  next, 
or  the  property  against  which  the  assessments  were  laid  woidd 
be  advertised  and  sold  to  pay  them.  Upon  receipt  of  this 
notice  the  prosecutor  tendered  the  principal  sum  and  demanded 
his  receipt  and  discharge. 

The  board  of  chosen  freeholders  resisted  an  assessment  for 
interest  on  the  share  of  these  improvement  expenses  appor- 
tioned to  them  under  the  act  of  1875,  (Pamph.  L.,  p.  519,  § 
1,)  and  it  was  decided  in  Road  Corn'rs  v.  Kingsland,  supra, 
that  they  could  not  be  assessed  for  interest  because  the  act  had 
not  authorized  it.  This  judgment  was  affirmed  in  the  Court 
of  Errors  and  Appeals.  16  Vroom  173.  The  principles 
enunciated  in  the  opinions  are  applicable  to  this  case.  The 
distinction  between  an  interest-bearing  debt  and  a  tax  or  im- 
post for  public  purposes  is  clearly  defined,  and  the  conclusion 
that  a  tax,  as  such,  carries  no  interest  unless  imposed  by  stat- 
ute is  reached  principally  on  the  authority  of  Oity  of  Camden 
V.  Allen,  2  Butcher  398.  Whether  the  relator  is  chargeable 
with  interest  on  the  assessment  must  therefore  depend  on  the 
construction  of  the  act  creating  the  charge  against  him.  This 
act,  (Pamph.  L.  1869,  p.  1080,)  after  providing  for  the  im- 
provement, the  assessment,  and  confirmation  by  the  Court 
of  Common  Pleas,  enacts  (section  15)  "that  it  shall  be  the 
duty  of  the  treasurer,  within  thirty  days  after  the  confirma- 
tion of  said  assessment  by  the  said  Court  of  Common  Pleas, 
as  provided  for  by  this  act,  to  notify  all  persons  assessed  of 
the  amount  of  their  assessment  and  the  time  in  which  the 
same  shall  be  paid ;  and  whenever  any  such  assessment  on  any 
lot  or  parcel  of  land  shall  remain  unpaid  by  the  owner  or 
owners  thereof  for  sixty  days  after  the  confirmation  thereof  by 
the  court,  it  shall  be  lawful  for  the  said  treasurer  to  charge, 
receive  and  collect,  in  addition  to  the  amount  of  said  assess- 
ment, interest  thereon,  to  be  computed  at  the  rate  of  twelve 
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per  centum  per  annum,  from  the  time  of  confirmation  of  the 
said  assessment  until  the  same  is  paid." 

The  claim  on  the  part  of  the  commissioners  is  that  the  as- 
sessment carries  interest,  at  the  rate  of  seven  per  cent.,  from 
the  time  of  making  and  filing  the  report  of  the  assessment, 
(May  19th,  1876,)  to  the  time  of  the  confirmation,  (May  16th, 
1878,)  and  for  sixty  days  beyond  that  time,  if  paid  within 
sixty  days.  It  is  manifest  that  by  this  section  15  there  is  no 
charge  of  interest  allowed  before  the  assessment  is  fixed  by 
the  confirmation  of  the  court.  After  the  confirmation  of  the 
assessment,  within  thirty  days,  notice  by  the  treasurer  of  the 
amount  of  the  assessment  and  J:he  time  when  payable  shall 
be  given  to  all  persons  assessed.  Assuming  this  to  have  been 
done,  that  notice  has  been  given  how  much  and  when  to  pay, 
then  if  the  assessment  is  unpaid  for  sixty  days  after  confirma- 
tion, the  penalty  of  twelve  per  cent,  from  the  the  time  of  con- 
firmation may  be  imposed.  The  section  is  cumulative  and 
not  separable  in  its  terms  to  reach  the  penalty.  We  can  only 
enforce  the  penalty  in  this  case  by  rejecting  the  first  clause  in 
the  section,  and  holding  that  where  payment  is  not  made  in 
sixty  days  after  confirmation,  whether  there  has  or  has  not  been 
notice  given,  the  penalty  shall  be  imposed.  Why,  then,  shall 
notice  be  given  of  the  amount  and  a  time  named  for  payment? 
Must  not  the  construction  be  that  if,  after  such  notice  be  given 
and  the  time  named,  the  person  assessed  is  slow  or  contuma- 
cious for  sixty  days  after  confirmation,  he  shall  pay  the  pen- 
alty of  twelve  per  cent  ? 

Where  the  prescribed  notice  has  not  been  given,  as  appears 
in  this  case,  there  can  be  no  penalty,  for  its  imposition  is  al- 
ways a  matter  of  strict  construction.  This  section  contains 
the  only  charge  made  in  this  act  of  interest  to  be  paid  by  per- 
sons assessed  for  benefits. 

But  it  is  argued  that  interest  must  be  intended  to  be  paid 
on  assessments  by  the  terms  of  section  16,  to  meet  the  interest 
accruing  on  tlie  commissioners'  certificates  of  indebtedness. 
Tiiese  certificates  were  to  be  issued  by  the  commissioners, 
payable  by  the  treasurer  out  of  the  moneys  collected  by  him 
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for  any  improvement,  and  bearing  interest  from  the  date  of 
their  issue,  at  the  rate  of  seven  per  cent,  per  annum.  The  in- 
ference sou<'-ht  to  be  drawn  from  this  section  is  that  interest 
must  be  payable  on  assessments  from  the  date  of  assessment 
or  confirmation  to  meet  the  interest  on  these  certificates,  which 
bear  interest  from  the  date  of  their  issue.  If  the  certificates 
should  be  issued  before  the  assessment  and  confirmation,  the 
interest  on  the  assessments  would  be  too  little  ;  if  afler  the  as- 
sessment and  confirmation,  there  would  be  too  much  interest. 
If,  however,  a  penalty  were  imposed  for  tardy  payments,  a 
fund  might  be  provided  for  accruing  interest.  There  is  not 
sufficient  certainty  in  this  form  of  legislation  to  impose  a  bur- 
den of  interest  on  the  parties  assessed  for  benefits,  or  on  their 
lauds.     It  should  not  be  left  to  such  doubtful  construction. 

The  supplement  of  1871,  {Pamph.  L.,  p.  1000,  §  11,)  is 
like  section  16  of  the  original  act  in  providing  certificates  of 
indebtedness  for  additional  improvement,  bearing  interest,  but 
makes  no  express  provision  for  payment  by  adding  interest  to 
the  assessments,  or  in  any  other  way  except  by  the  penalty 
above  named. 

Let  a  peremptory  mandamus  be  issued. 


STATE,  JOHN   L.  MURVHY,  PROSECUTOR,  v.  THE  INHABI- 
TANTS OF  THE  CITY  OF  TRENTON. 

The  law  passed  April  2tl,  1869,  not  permitting  a  mortgagor  to  deduct  the 
amount  due  on  his  mortgage  from  his  taxable  property  in  certain 
counties  and  cities,  was  abrogated  and  rendered  inoperative  by  the  con- 
stitutional amendment  which  ordains  that  property  shall  be  assessed 
for  taxes  under  general  laws  and  by  uniform  rules  according  to  the 
true  value. 

On  certiorari.     In  matter  of  taxation. 
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Argued  at  November  Term,  1884,  before  Justices  Depue, 
ScuDDER  and  Parker. 

For  the  prosecutor,  S.  M.  Dickinson. 

For  the  defendants,  Andrew  James  Smith. 

The  opinion  of  the  court  was  delivered  bj 

Parker,  J.  Certain  real  estate  of  the  prosecutor,  situated 
in  the  city  of  Trenton,  was  assessed  for  taxes  in  the  year  1884, 
on  the  whole  taxable  value  thereof  Claim  of  deduction  was 
made  by  the  prosecutor  by  reason  of  a  mortgage  against  said 
said  real  estate  held  by  the  trustees  for  the  support  of  public 
schools  of  New  Jersey.  The  claim  for  deduction  was  not 
allowed. 

The  mortgage  for  which  deduction  was  claimed  was  in  the 
usual  form,  conditioned  for  the  payment  of  principal  and  in- 
terest, and  without  any  tax  clause.  It  was  given  to  the  trus- 
tees by  the  prosecutor  in  the  year  1878,  and  at  the  time  of  the 
assessment  was  a  valid,  subsisting  lien  ou  the  premises. 

The  law  of  March  14th,  1879,  {Pamph.  i.,  p-  228,)  pro- 
vides that  all  debts  due  to  the  State  of  New  Jersey,  and  se- 
cured by  mortgages,  to  the  school  fund  and  sinking  fund, 
shall  be  deducted  from  the  taxable  property  of  tlie  debtor 
claiming  such  deduction.  This  language  is  plain  and  impera- 
tive. 

But  the  defendants  contend  that  this  law  does  not  apply  to 
the  city  of  Trenton  because  of  the  proviso  it  contains.  The 
})roviso  is  as  follows  :  "  Provided  that  this  act  shall  not  apply 
to  any  county  or  counties  in  this  state  where,  by  virtue  of  any 
])tiblic  or  private  acts,  the  mortgagor  or  mortgagors  are  not 
])crmittcd  to  deduct  from  their  taxable  property  the  amount 
due  on  such  niorto;ao;e  or  mortirages." 

AVhen  the  assessment  in  this  case  was  made  there  was  no 
public  or  private  act  in  force  not  permitting  a  mortgagor,  in 
any  i)art  of  the  state,  to  deduct  the  amount  due  on  his  mort- 
gage from  hi.",  taxable  property.     Such  a  law,  applicable  to  a 
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few  counties  and  cities,  was  passed  in  1869,  and  in  1872  its 
provisions  were  extended  to  the  city  of  Trenton ;  but  in  1875 
that  law  was  abrogated  and  rendered  inoperative  by  the  con- 
stitutional amendment  which  ordains  that  property  should  be 
assessed  for  taxes  under  general  laws  and  by  uniform  rules, 
according  to  the  true  value.  Since  that  amendment  went  into 
operation,  deduction  from  taxable  value  on  account  of  mort- 
gage debt  cannot  be  permitted  in  some  counties  and  cities  and 
forbidden  in  others.  The  law  in  reference  to  taxation  must 
be  uniform  throughout  the  state.  That  such  was  the  legisla- 
tive understanding,  after  the  constitutional  amendment  took 
effect,  is  manifested  by  the  general  law  of  April  17th,  1876, 
{Rev.,  p.  1163,)  which  permits  the  owners  of  land  assessed  for 
taxes  to  claim  deduction  for  a  debt  secured  by  mortgage. 
This  act  is  of  general  application  and  has  been  held  valid  in 
the  case  of  State,  VaiVs  Ex'r,  pros.,  v.  Eunyon,  12  Vroom  98. 

The  act  of  April  17th,  1876,  {Rev.,  p.  1174,)  to  which  al- 
lusion was  made  in  the  argument,  is  a  supplement  to  the  "Act 
concerning  mortgages."  This  supplement  does  not  apply  to 
this  cause  because  no  agreement  between  the  prosecutor  and 
the  trustees  of  the  public  schools  was  made  that  the  prosecutor 
would  not  apply  for  deduction.  But  even  where  such  agree- 
ment has  been  made,  claim  for  deduction  is  not  forbidden,  but 
if,  under  such  circumstances,  the  claim  be  made,  the  act  de- 
clares that  the  mortgage  shall  be  due,  &c. 

The  conclusion  is  that  the  proviso  in  the  act  of  March  14th, 
1879,  is  inoperative,  and  that  the  body  of  that  act,  which 
enacts  in  plain  terms  that  all  debts  due  to  the  State  of  New 
Jersey  and  secured  by  mortgages  to  the  school  fund  and  sink- 
ing fund  shall  be  deducted  from  the  taxable  property  of  the 
debtor  claiming  such  deduction,  governs  this  case. 

The  decision  in  State,  Montgomery,  pros.,  v.  Trenton,  11 
Vroom  89,  to  which  reference  has  been  made,  does  not  apply. 
That  case  arose  and  was  decided  before  the  act  of  March  14th, 
1879,  was  passed.  There  the  deduction  was  disallowed  because 
the  state  (being  mortgagee)  was  not  considered  as  embraced  in 
the  clause,  "  creditor  residing  in  the  state,"  and  also  because,  if 
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the  deduction  had  been  made,  the  tax  on  the  mortgage  could  not 
be  assessed  to  the  mortgagee.  But  in  that  case  the  justice  who 
delivered  the  opmion  of  the  court  said  :  "  It  is  conceded  that 
the  special  and  local  laws  applicable  to  the  subject,  existing 
prior  to  1875,  are  repealed  by  paragraph  12,  section  1,  article 
III.,  of  the  constitutional  amendments  made  that  year." 
From  the  reasoning  of  the  court  in  the  Montgomery  case, 
there  is  no  doubt  that  the  deduction  would  have  been  allowed 
as  claimed  by  the  prosecutor  if  the  act  of  1879  had  then  been 
in  existence. 

A  deduction  for  amount  of  mortgage  debt  of  prosecutor  to 
school  fund  must  be  made  in  the  case  under  consideration. 


STATE,  JOHN  MELISKI,  PROSECUTOR,  v.  THOMAS  W.  SLOAN. 

1.  The  design  of  the  insolvent  law  is  to  disciiarge  the  debtor  from  con- 
finement if  he  will  deliver  up  to  his  creditors  all  his  estate  towards 
the  payment  of  his  debts. 

2.  The  section  of  the  law  which  requires  the  conduct  of  the  debtor  to  be 
fair,  upright  and  just,  is  restricted  to  his  conduct  in  making  his  ac- 
count and  inventory. 

On  eertiorari. 

Argued  at  November  Term,  1884,  before  Justices  Depde, 
ScuDDER  and  Parker. 

For  the  prosecutor,  R.  V.  Ijindabury. 

Contra,  Gilhooly  &  Marsh. 

The  opinion  of  the  court  was  delivered  by 

Parker,  J.  Thomas  W.  Sloan  was  a  constable,  and  had 
in  his  hands  an  execution  against  one  Paul,  in  favor  of  Chris- 
tie &  Co.     By  virtue  of  such  execution,  Sloan  levied  upon  the 
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goods  of  Paul.  Meliski,  the  prosecutor,  held  a  chattel  mort- 
gage on  the  same  goods.  He  notified  Sloan  not  to  sell  the 
goods  under  the  execution.  Notwithstanding  such  notice, 
Sloan,  after  taking  a  bond  of  indemnity  from  Christie  &  Co., 
sold  the  goods.  Thereupon  Meliski  brought  suit  against 
Sloan  for  injury  to  his  mortgage  interests,  and  recovered  a 
judgment.  On  this  judgment  an  execution  issued  against  the 
body,  and  Sloan  was  arrested.  Sloan  then  applied  for  the 
benefit  of  the  insolvent  laws  of  the  state.  At  the  time  and 
place  appointed  for  hearing,  he  rendered  an  account  and  in- 
ventory of  his  estate,  in  which  said  bond  of  indemnity  was  in- 
cluded. The  application  for  discharge  was  opposed  by  Me- 
liski on  the  ground  that  the  conduct  of  Sloan  had  not  been 
fair,  upright  and  just,  within  the  meaning  of  the  statute. 

The  Court  of  Common  Pleas,  after  examining  into  the  truth 
and  fairness  of  the  account  and  inventory,  being  satisfied  that 
the  conduct  of  the  debtor  had  been  fair,  upright  and  just,  and 
that  he  had  executed  an  assignment  of  all  his  estate,  signed  an 
order  discharo-ino;  him  from  confinement.  The  order  of  dis- 
charge  and  proceedings  anterior  thereto  are  brought  here  by 
this  writ. 

The  discharge  of  Sloan  was  opposed  because  he  refused  to 
assign  the  said  indemnity  bond  to  Meliski,  but  attempted  to 
deliver  it  up  to  the  makers  thereof. 

The  design  of  the  Insolvent  act  is  to  discharge  the  debtor 
from  confinement  if  he  will  deliver  up  to  his  creditors  all  his 
estate  towards  the  payment  of  his  debts.  The  section  of  the 
act  which  requires  the  debtor's  conduct  to  be  fair,  upright  and 
just,  is  restricted  to  his  conduct  in  making  his  account  and 
inventory,  and  in  delivering  up  to  his  creditors  all  his  estate. 
When  this  is  done  he  is  entitled  to  his  discharge.  Reford 
V.  Cramer,  1  Vroom  250. 

Prior  acts,  showing  intent  to  defraud,  will  be  considered  on 
application  for  order  of  arrest,  but  on  motion  to  discharge 
from  confinement  the  question  to  be  considered  is  whether  he 
has  put  all  his  property  in  his  account  and  inventory  for  the 
purpose  of  transferring  it  to  his  creditors.     The  state  of  the 
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case  admits  that,  at  the  time  of  the  hearing  and  before  dis- 
charge, Sloan  did  render  an  account  and  inventory  of  his 
estate,  in  which  he  placed  the  Christie  bond  with  all  his  other 
property. 

The  order  discharging  Sloan  from  confinement  is  affirmed, 
with  costs. 


STATE,  WILLIAM  E.  COMPTON,  PKOSECUTOR,  v.  CHARLES 
E.  DALLY,  COLLECTOR  OF  THE  TOWNSHIP  OF  WOOD- 
BRIDGE. 

A  farm  lying  in  two  townships  is  taxable  in  the  township  in  which  the 
occupant  resides,  if  the  whole  farm  be  occupied  by  him. 


On  certiorari.     In  matter  of  tax. 

Argued  at  November  Term,  1884,  before  Justices  Depue, 
ScuDDER  and  Parker. 

For  the  prosecutor,  A.  V.  Sehenck. 

Contra,  E.  S.  Savage. 

The  opinion  of  the  court  was  delivered  by 

Parker,  J.  Martin  Compton,  now  deceased,  was  the 
owner  of  a  farm  situated  partly  in  the  township  of  Raritan 
and  partly  in  the  township  of  Woodbridge,  in  the  county  of 
Middlesex.  In  the  year  1881  he  leased  all  the  premises  to 
the  prosecutor  for  a  money  rent,  for  the  term  of  five  years 
from  the  1st  day  of  April,  1881.  The  larger  part  of  the 
premises  lies  in  the  township  of  Raritan.  The  dwelling-house 
where  the  prosecutor  resided  was  on  the  part  of  the  iarm  in 
the  township  of  Raritan.  Up  to  the  year  1883,  no  part  of 
the  premises  had  been  assessed  for  taxes  in  the  toMnshij)  of 
Woodbridge,  but  the  whole  farm  li:id  l)0('n  assessed  and  the 
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taxes  paid  thereon  in  the  township  of  Raritan.  In  1883  the 
whole  farm  was  assessed  in  Raritan,  and  tlie  assessor  of  Wood- 
bridge  also  assessed  for  taxes  that  part  of  the  premises  situated 
in  the  latter  township.  To  set  aside  the  assessment  last  men- 
tioned this  certiorari  is  brought. 

The  farm  is  in  one  parcel,  through  which  the  township  line 
runs.  On  the  part  of  the  premises  in  the  township  of  Wood- 
bridge  there  was  a  small  house  occupied  by  a  Mr.  Blackford. 
He  worked  part  of  the  land  lying  in  Woodbridge  and  part  in 
Raritan,  not  for  a  money  rent,  but  receiving  compensation  for 
his  labor  by  a  share  of  the  products.  The  whole  premises 
were  in  the  possession  of  the  prosecutor,  and  Blackford  farmed 
for  him  part  of  the  land  in  each  township. 

The  sixty-fifth  section  of  the  tax  law,  (Rev.,  p.  1152,)  pro- 
vides that  when  the  line  between  two  townships  divides  a 
farm  owned  or  possessed  by  the  person  taxed,  the  same  shall 
be  taxed,  if  occupied,  in  the  township  in  which  the  occupant 
resides.  The  whole  farm  was  taxable  in  Raritan,  and  it  was 
in  1883  taxed  in  that  township  to  the  prosecutor. 

The  assessment  in  Woodbridge  is  set  aside,  with  costs. 


STATE,  EX  EEL.  CHARLES  F.  RUH,  v.  FREDERICK  FRAM- 
BACH, JR. 

1.  The  duties  of  a  justice  of  the  Supreme  Court,  under  the  act  of  March 
11th,  1880,  in  conducting  a  recount  of  votes  cast  for  member  of  assem- 
bly, are  merely  ministerial. 

2.  He  has  no  right  to  take  evidence  to  determine  if  the  ballot-boxes  have 
been  tampered  with,  but  has  power  only  to  count  the  votes  he  finds  in 
the  boxes,  to  ascertain  who  received  a  majc5rity  of  votes  cast. 

3.  The  Supreme  Court  has  not  power  to  review  the  action  of  the  justice 
who  makes  the  recount  of  votes  for  member  of  assembly. 


On  petition  for  writ  of  prohibition. 
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Argued  at  November  Term,  1884,  before  Justices  Depue, 
S^'UDDER  and  Parker. 

For  the  .petitioner,  Gilbert  Collins. 

For  Frambach,  A.  Q.  Garretson. 

The  ()j)inion  of  the  court  was  delivered  by 

Parker,  J.  A  petition  was  presented  to  this  court  by 
Charles  F.  Ruh,  setting  forth  that  at  the  last  general  election 
for  members  of  assembly  in  this  state,  the  petitioner  and 
Frederick  Frambach,  Jr.,  w^ere  candidates  for  the  office  of 
member  of  assembly  in  the  tenth  assembly  district  of  the 
county  of  Hudson ;  that  the  board  of  county  canvassers  of 
said  county  declared  the  petitioner  elected  to  said  office,  and 
on  the  8tli  day  of  November,  1884,  delivered  to  petitioner  a 
certificate  of  such  election;  that  on  the  12th  day  of  Novem- 
ber, 1884,  one  of  the  justices  of  the  Supreme  Court  of  this 
state  made  an  order  directing  a  recount  of  the  votes  cast  lor 
member  of  assembly  from  said  district,  at  a  time  and  place 
therein  named,  and  that  petitioner  and  his  counsel  attended  at 
the  time  and  place  designated  for  such  recount;  that  said 
justice  proceeded  with  the  recount,  and  at  the  conclusion 
thereof  announced  his  intention  to  revoke  the  certificate  of 
election  which  had  already  been  issued  to  the  petitioner,  and 
to  order  issued  in  its  place  another  certificate,  to  said  Fred- 
erich  Frambach,  Jr.,  of  his  election  to  said  office. 

The  petition  states  several  reasons  why  the  petitioner  claims 
that  said  justice  erred  in  the  recount  of  votes,  and  complains 
because  the  said  justice  refused  to  take  evidence  and  inquire 
whether  one  of  the  ballot-boxes  had  not  been  tampered  with 
since  the  day  of  the  general  election.  The  petition  concludes 
by  praying  this  court  to  grant  a  writ  of  prohibition  or  a  rule 
to  show  cause  Avhy  a  writ  of  prohibition  should  not  issue,  di- 
rected to  said  justice,  prohibiting  him  from  revoking  the  cer- 
tificate of  election  which  had  been  issued  to  the  petitioner,  and 
from  ordering  a  certificate  to  be  given  to  said  Frederick  Fram- 
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bach,  Jr.,  of  his  election  as  a  member  of  assembly  from  the 
tenth  district  of  the  county  of  Hudson. 

The  law  under  which  the  justice  proceeded  in  ordering  and 
conducting  the  recount  in  this  case  was  passed  on  the  11th 
day  of  March,  1880.  This  law  provides  that  whenever  any 
candidate  at  any  election  in  this  state  for  member  of  the  senate 
or  member  of  the  assembly  shall  have  reason  to  believe  that 
an  error  has  been  made  in  any  board  of  election  or  of  can- 
vassers, in  counting  the  vote  or  declaring  the  result  of  such 
election,  whereby  the  result  of  such  election  has  been  changed, 
such  candidate  may  apply  to  any  justice  of  the  Supreme  Court, 
who  is  authorized  to  order  and  cause  a  recount  of  the  votes, 
and  if  it  shall  appear,  upon  such  recount  of  the  ballots  cast, 
that  an  error  has  been  made  sufficient  to  change  the  result  of 
such  election  as  declared  by  the  board  of  canvassers,  then  such 
justice  of  the  Supreme  Court  shall  be  empowered  to  revoke 
the  certificate  of  election  already  issued  and  order  to  be  issued 
in  its  place  another  certificate,  to  the  person  who  shall  be 
found  by  such  recount  to  have  received  a  majority  of  the  votes- 
cast. 

It  was  found  that  in  the  haste  usually  attending  the  count- 
ing of  votes  on  the  night  of  election  by  inexperienced  election 
officers,  errors  frequently  occurred,  and  this  law  was  passed 
to  provide  for  a  careful  recounting  under  the  direction  of  a 
justice  of  the  Supreme  Court,  not  to  ascertain  and  decide 
finally  who  had  been  elected,  but  who  was  entitled  to  the  cer- 
tificate of  election.  The  certificate  of  election  presented  to  the 
house  is  prima  facie  evidence  of  the  right  of  the  person  hold- 
ing it.  The  person  producing  the  certificate  issued  by  au- 
thority of  the  officer  or  officers  authorized  by  law  to  give  the 
credentials  is  permitted,  in  the  first  instance,  to  take  his  seat 
in  the  body.  Previous  to  the  law  of  1880,  the  certificate  of 
election  made  by  the  board  of  county  canvassers  seated  the 
holder  and  cast  the  burthen  of  a  contest  on  the  candidate  Avho 
disputed  his  election.  Now,  the  certificate  of  the  county  can- 
vassers may  be  revoked  and  a  new  certificate  ordered  to  be 
issued,  by  a  justice  of  the  Supreme  Court,  when  he  finds,  upon 
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a  recount  of  the  ballots  cast,  that  an  error  has  been  made  in 
the  original  count  sufficient  to  change  the  result  of  the  elec- 
tion. The  legislature  have  the  power  to  determine  the  source 
from  which  the  certificate  of  election  shall  issue,  but  the  house 
of  assembly  being  by  the  constitution  the  judge  of  the  election 
of  its  own  members,  can  go  behind  the  certificate  whether 
issued  by  a  board  of  canvassers  or  by  order  of  a  justice  of  the 
Supreme  Court,  and  finally  decide  who  is  entitled  to  the  seat. 
The  result  of  a  recount  cannot  take  from  the  house  the  con- 
stitutional right  of  seating  the  member  in  fact  elected,  al- 
though, as  in  this  case,  it  may  reverse  the  position  of  sitting 
member  and  contestant.  The  legislature  could  not  invest  a 
justice  of  the  Supreme  Court  with  the  power  of  determining 
the  election  of  a  member  of  assembly.  The  duties  of  the 
justice  who  makes  the  recount  under  the  law  are  only  minis- 
terial. He  has  no  right  to  take  evidence  for  the  purpose  of 
determining  whether  the  ballot-boxes  have  been  tampered 
with.  He  has  authority  merely  to  count  the  ballots  he  finds 
in  the  boxes  for  the  purpose  of  ascertaining  who  has  a  ma- 
jority of  the  votes  cast. 

There  is  no  power  given  to  the  Supreme  Court  to  review 
the  action  of  the  justice  Avho  makes  the  recount.  The  law  in 
question  does  not  give  such  power.  If  the  justice  has  not 
made  the  recount  correctly,  or  if  there  has  been  tampering 
with  the  ballot-boxes,  the  house  of  assembly  alone  (if  there 
be  a  contest)  can  go  behind  the  certificate  ordered  by  the 
justice  and  seat  the  member  found  by  the  house  to  have  been 
elected. 

The  motion  of  relator  is  refused. 
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STATE,  EX  EEL.  ARTHUR  BEATTY,  v.  THOMAS  TITUS, 
DIRECTOR  OF  THE  BOARD  OF  CHOSEN  FREEHOLDERS 
OF  THE  COUNTY  OF  WARREN. 

1.  The  burthen  of  erecting,  maintaining  and  repairing  the  bridges,  where 
necessary,  on  public  highways  in  a  county,  devolves  upon  the  county. 

2.  Where  the  expense  of  repairing  a  bridge  shall  not  exceed  the  sum  of 
$50,  the  overseer  of  the  highways  within  whose  limits  the  same  may 
be,  and  the  chosen  freeholder  of  the  township,  are  authorized  to  super- 
intend the  repairing  or  contract  for  the  work  and  materials. 

3.  In  such  case,  upon  the  bill,  duly  verified,  being  presented  to  the  di- 
rector of  the  board  of  chosen  freeholders,  it  is  his  duty  to  draw  on  the 
county  collector  for  the  amount. 


On  rule  for  mandamus. 

Argued  at  November  Term,  1884,  before  Justices  Depue, 
ScuDDER  and  Parker. 

For  the  relator,  Oscar  Jeffery. 

Contra,  Wra.  M.  Mackey. 

The  opinion  of  the  court  was  delivered  by 

Parker,  J.  The  relator  seeks  for  a  mandamus  to  compel 
the  defendant,  as  director  of  the  board  of  chosen  freeholders 
of  the  coun'.y  of  Warren,  to  draw  on  the  county  collector  of 
said  county,  in  favor  of  the  relator,  for  the  sum  of  $50,  due 
him  for  repairs  on  a  certain  bridge  in  said  county.  The 
bridge  in  question  spans  the  Morris  canal  at  Jackson  avenue, 
in  the  borough  of  Washington. 

By  the  state  of  the  case  it  appears  that  a  bridge  has  been 
maintained  there  for  nearly  forty  years.  At  first  it  was  a 
private  bridge,  but  in  1855  the  owner  of  a  farm  fronting  on 
the  road  leading  to  the  bridge  sold  building-lots  by  deeds 
calling  for  a  street  there.     About  the  same  time  the  owner  of 
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the  adjoining  farm  sold  lots  and  dedicated  the  street.  Several 
dwelling-houses  were  erected  on  the  lots  thus  sold,  on  both 
sides  of  the  canal,  access  to  \vhich  \vith  vehicles  was  obtained 
by  crossing  on  the  bridge  in  question.  For  more  than  twenty 
years  said  street  has  been  used  by  the  public  as  a  highway. 
While  it  was  so  used  the  borouoh  of  Washino-ton  was  incor- 
porated.  The  twenty-sixth  section  of  the  act  of  incorporation 
(passed  in  1868)  provides  that  all  j-oads,  highways  and  streets 
then  open  and  in  public  use  in  said  borough  should  be  and 
remain  public  streets  and  highways  until  the  same  should  be 
vacated  according  to  law.  Since  that  time  the  said  street  has 
been,  from  time  to  time,  worked  upon  and  repaired  by  the 
street  commissioner  of  the  borough  of  Washington,  at  the  ex- 
pense of  the  borough. 

About  the  year  1870  a  new  bridge  was  erected  there,  by 
direction  of  the  board  of  chosen  freeholders  of  the  county  of 
Warren,  with  the  funds  of  the  county,  and  since  that  time, 
up  to  1884,  the  expense  of  keeping  the  bridge  in  repair  has 
been  defrayed  out  of  the  county  treasury. 

On  the  10th  day  of  April,  1884,  the  street  commissioner  of 
the  borough  of  Washington,  (who  by  law  performs  the  duties 
of  overseer  of  the  highways,)  gave  notice  in  writing  to  the 
chosen  freeholder  in  said  borouo-h  that  the  bridge  was  unsafe 
and  needed  repairs.  The  chosen  freeholder  examined  the 
bridge,  and  finding  it  to  need  repairing,  put  up  notices  that  at 
a  certain  time  and  place,  therein  stated,  a  contract  to  repair 
the  bridge  Avould  be  bid  for,  and  put  out  to  the  lowest  bidder. 
At  the  time  and  place  so  advertised,  the  relator  attended,  and, 
being  the  lowest  bidder,  the  contract  for  \vork  and  materials 
was  publicly  awarded  to  him  for  the  sum  of  $50. 

After  the  repairs  were  finished  the  relator  made  out  the  bill, 
and  after  having  it  approved  by  the  chosen  freeholder  of 
Washington,  presented  it,  duly  verified,  to  the  director  of  the 
board  of  chosen  freeholders  and  requested  him  to  draw  on  the 
county  collector  in  his  fiivor  for  the  amount,  which  the  director 
refused  to  do. 

The  application  for  a  mandamus  in  this  cause  is  objected  to, 


FEBRUARY  TERM,  1885.  91 


Beatty  v.  Titus. 


first,  on  the  ground  that  the  bridge  was  not  a  public  structure 
such  as  the  county  was  legally  bound  to  build  or  rei)air ;  and 
secondly,  because,  if  the  relator  be  entitled  to  payment  for  his 
work  and  materials  out  of  the  county  treasury,  mandamus  is 
not  the  proper  process. 

It  is  alleged  that  Jackson  avenue  was  not,  at  the  time  the 
relator  did  the  work  and  furnished  the  materials,  a  public 
highway,  and  not  being  a  public  highway,  the  county  was  not 
obliged  to  maintain  a  bridge  on  its  line.  From  the  facts, 
ao-reed  upon  and  hereinbefore  stated,  it  conclusively  appears 
that  said  road  was  a  public  highway.  By  selling  lots  adjoin- 
ing it,  and  reserving  a  street,  it  had  been  dedicated  to  the 
public.  It  had  been  used  by  the  public  for  over  twenty 
years.  The  public  authorities  had  accepted  the  road  by  A\ork- 
ing  upon  it  and  keeping  it  in  repair.  It  1868  it  had  been 
declared  to  be  a  public  highway  by  the  law  iiicorporating  the 
borough  of  Washington.  In  1870  the  board  of  chosen  free- 
holders recognized  it  as  a  public  road  by  erecting  a  bridge  at 
the  place  in  question.  Being  a  public  highway  in  1884,  the 
burthen  of  repairing  the  bridge  in  the  line  of  Jackson  avenue 
devolved  upon  the  county.  It  is  the  duty  of  the  chosen  free- 
holders of  a  county  to  erect,  maintain  and  repair  bridges,  where 
necessary,  on  the  public  highways  therein.  The  county  must 
pay  the  cost  thereof.  The  mode  of  determining  when  it  shall 
be  necessary  to  erect  or  repair  a  bridge,  and  the  mode  of  dis- 
bursino-  money  in  payment,  differs  somewhat  with  the  amount 
of  the  expense  incurred.  The  third  section  of  the  act  respect- 
ing bridges  provides  that  where  the  expense  of  repairing  a 
brtdge  shall  not  exceed  §50,  the  direction  to  repair  shall  be 
made  by  the  overseer  of  highways  within  whose  limits  the 
same  may  be,  and  the  chosen  freeholder  of  the  township,  and 
they  are  authorized  to  superintend  or  contract  for  the  doing 

thereof. 

The  remaining  question  is  whether  a  mandamus  will  lie  to 
compel  the  director  of  the  board  of  chosen  freeholders  to  draw 
on  the  county  collector  for  the  relator's  bill.  The  section  of 
the  Brido-e  act  before  mentioned  enacts  that  the  director  of  the 
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board  of  chosen  freeholders  shall  draw  on  the  county  collector 
for  the  expense  where  the  bill  does  not  exceed  the  sum  of  $50, 
and  that  the  county  collector  shall  pay  such  order  out  of  any 
county  moneys  in  his  hands.  The  relator  is  not  obliged  to 
present  his  bill  to  the  board  of  chosen  freeholders  for  action. 
The  county  collector  is  ordered  to  pay  the  bill  only  when  the 
director  of  the  board  draws  upon  him.  Unless  the  director 
draws  on  the  collector  the  relator  cannot  get  paid  for  his  work 
and  materials.  The  contract  was  made  with  relator,  and  the 
work  superintended  and  passed  by  the  proper  authorities. 
When  the  bill  was  presented  to  the  director  of  the  board,  and 
a  request  made  by  relator  that  he  draw  upon  the  collector  for 
the  money^  it  was  the  duty  of  the  director  so  to  do.  He 
having  refused,  a  mandamus  is  the  proper  remedy. 
Let  a  mandamus  issue. 


STATE,  FRANK  E.  BATCH  ELDEE,  PEOSECUTOR,  v.  WILLIAM 

EEB. 

A  recommendation  to  grant  a  license  to  two  persons  to  keep  an  inn  and 
tavern  cannot  be  used  as  a  recommendation  to  license  only  one  of  them. 


On  certiorari. 

Argued  at  June  Term,  1884,  before  Justices  Knapp,  DixoN 
and  Parker. 

For  the  prosecutor,  Edward  31.  Colie. 

For  the  defendant,  John  A.  Miller. 

The  opinion  of  the  court  was  delivered  by 
Parker,  J.     An  application  was  made  to  the  Court  of 
Common  Pleas  of  the  county  of  Essex,  by  William  Erb  and 
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Daniel  Mueller,  requesting  said  court  to  grant  them  a  license 
to  keep  an  inn  and  tavern  in  the  township  of  Bloomfield,  in 
said  county.  Among  the  reasons  stated  by  the  remonstrants 
in  opposition  to  granting  the  license  was  the  fact  that  the  ap- 
plication was  in  the  name  of  William  Erb  and  Daniel  Muel- 
ler, and  subsequently  the  court  was  requested  to  grant  the 
license  to  Erb  alone. 

The  signers  of  the  recommendation  affixed  their  names 
thereto,  and  it  was  attached  to  the  petition  of  both  the  appli- 
cants. Afterwards,  the  court  ordered  the  name  of  Mueller 
stricken  out  of  the  petition  and  granted  the  license  to  Erb 
alone.  In  this  the  court  erred.  A  recommendation  to  grant 
a  license  to  two  persons  cannot  be  taken  and  used  as  a  recom- 
mendation to  license  only  one  of  them,  because  the  one  left 
out  might  be  the  one  on  whom  the  signers  of  the  recommenda- 
tion most  relied. 

The  license  is  vacated. 


JACOB  SKINKLE  v.  THE  ESSEX  PUBLIC  ROAD  BOARD. 

1.  The  act  of  March  31st,  1882,  {Pamph.  L.,  p.  256,)  entitled  "An  act 
to  authorize  the  compromising  or  settling  by  arbitration  of  any  tax  or 
assessment  laid  by  any  public  road  board  in  this  state,"  is  constitu- 
tional. 

2.  The  effect  of  the  act  is  to  give  the  land-owner  or  mortgagee  a  right  of 
review  where  the  assessment  is  in  excess  of  benefits. 

3.  The  arbitrators  must  make  the  assessment  conform  in  amount  to  the 
benefits  conferred,  and  it  must  appear  that  they  are  guided  by  this 
rule. 

4.  A  mortgagee  wlio  has  purchased  the  property  covered  by  his  mort- 
gage may  apply  under  the  act. 

6,    The  act  is  retrospective. 

6.   To  entitle  the  petitioner,  under  the  act,  to  a  review,  he  must  present 

to  the  judge  such  a  statement  of  facts,  duly  verified,  as  show,  piima 

facie,  a  case  of  injustice. 

On  petition. 


94  NEW  JERSEY  SUPREME  COURT. 

Skinkle  v.  Essex  Koad  Board. 

Argued  at  November  Term,  1884,  before  Justices  Yah 
Syckel  and  Knapp. 

For  the  petitioner,  J.  Frank  Fort. 

For  the  respondent,  J.  W.  Taylor. 

The  opinion  of  the  court  was  delivered  by 

Van  Syckel,  J.  Under  the  laws  relating  to  the  Essex 
public  road  board,  the  property  of  Caleb  B.  Headley  was 
assessed  for  benefits  by  the  laying  out  and  widening  of  Spring- 
field avenue.  In  December,  1876,  the  said  property  was  sold 
for  the  non-payment  of  said  assessment,  to  the  said  road  board, 
for  the  term  of  fifty  years.  The  sale  to  the  respondent  was 
made  by  virtue  of  a  supplement  to  its  act  of  incorporation,  ap- 
proved March  31st,  1875,  (Pamph.  L.,  p.  420,)  providing  for 
a  sale  for  fifty  years,  and  that  the  lands  so  sold  "may  be  held 
and  sold,  assigned  and  disposed  of,  by  said  board  for  the  use 
of  the  county,  with  all  the  rights  and  privileges  of  a  purchaser 
at  such  sale,  and  subject  to  the  same  conditions  and  limita- 
tions." 

The  petitioner,  at  the  time  said  assessment  was  made  upon 
the  said  premises,  held  a  mortgage  thereon,  and  subsequently 
became  the  purchaser  of  the  premises  under  said  mortgage. 

An  act  was  passed  March  31st,  1882,  {Pamph.  L.,  p.  256,) 
entitled  "An  act  to  authorize  the  compromising  or  settling  by 
arbitration  of  any  tax  or  assessment  laid  by  any  public  road 
board  in  this  state."  Under  this  act,  Skinkle  applied  for  the 
appointment,  by  a  justice  of  the  Supreme  Court,  of  three  arbi- 
trators to  settle  and  adjust  the  matter  in  difference  between 
the  petitioner  and  the  respondent  relative  to  the  assessment 
aforesaid.  The  following  questions  are  thereupon  submit<!ed 
for  the  opinion  of  the  Supreme  Court : 

1.  Whether  the  legislature  can  take  from  a  municipal  cor- 
poration property  it  is  entitled  to  hold,  except  as  an  exercise 
of  the  right  of  eminent  domain  and  for  a  public  use,  and 
whether  the  act  entitled  "An  act  to  authorize  the  compromis- 
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ing  or  settling  by  arbitration  of  any  tax  or  assessment  laid  by 
any  ])iil)li('  road  board  in  the  state/'  is  in  this  respect  uncon- 
stitutional. 

2.  Whether  a  mortgagee  who  has  bought  the  property 
covered  by  his  mortgage  can  apply  under  the  provisions  of 
said  act. 

3.  AVhethcr  the  said  act  is  so  imperfect  in  the  matter  of 
provision  for  a  mode  or  principle  to  govern  the  arbitrators, 
when  appointed,  as  not  to  be  capable  of  being  carried  out. 

4.  Whether  the  act  is  retrospective  as  regards  property 
sold  before  it  was  passed. 

5.  What  considerations  are  to  guide  the  judge  in  deciding 
Avhether  it  is  a  proper  case  for  arbitration. 

First.  Does  the  act  of  March  31st,  1882,  authorizing  a  set- 
tlement by  arbitration,  illegally  interfere  with  vested  rights? 

The  right  of  property  which  inheres  in  the  road  board  is 
derived  exclusively  from  the  sale  and  purchase  of  lands  for  a 
term  of  years,  for  non-payment  of  assessments  imposed  for  the 
purpose  of  projected  improvements  within  the  limits  of  the 
road  board  district. 

The  Dartmouth  College  case  is  cited  in  support  of  the 
proposition  that  the  legislation  in  question  impairs  the  obliga- 
tion of  contracts.  Dartmouth  College  was  a  private,  eleemo- 
synary institution,  endowed  with  a  capacity  to  take  property 
for  objects  unconnected  with  the  government,  and  its  funds 
were  bestowed  by  individuals  on  the  faith  of  its  charter.  The 
corporation  was  not  invested  with  political  power,  and  took 
no  part  in  the  administration  of  local  government.  The  de- 
cision of  that  case  turned  on  the  character  of  the  incorpora- 
tion— whether  public  or  ])rivate.  The  court  held  that  it  was 
to  be  regarded,  when  looking  at  the  power  of  the  state  over 
it,  as  a  private  corporation,  such  as  a  bank  or  manufacturing 
company.  Hence  it  was  that  the  hostile  legislation  was  held 
to  be  inhibited  by  the  constitutional  protection  of  contracts. 

Strictly  public  or  municipal  bodies,  exercising  powers  of 
local  government  for  tlie  population  within  their  boundaries, 
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liave  not  been  held  to  be  within  this  rule.     Darlington  v. 
Mayor  of  New  York,  31  iV.  Y.  164. 

The  cases  draw  a  distinction  as  to  property  rights-  of  a 
strictly  private  character  vested  in  municipal  corporations. 
If  such  corporation  has  power  to  hold  devises  and  legacies  to 
charitable  uses,  the  legislature  cannot  seize  and  appropriate 
them  to  other  purposes.  But  even  in  such  a  case  the  legisla- 
ture could  deprive  the  public  body  of  the  capacity  to  act  as 
trustee,  in  which  event  equity  would  substitute  a  trustee  to 
perpetuate  the  trust.  This  course  was  pursued  by  the  Ver- 
mont court  in  Montpelier  v.  East  3fo7itpelier,  29  Vt.  12,  where 
the  municipal  corporation  held,  as  trustee,  property  donated 
to  private  uses. 

There  is  another  class  of  cases  recognizing  in  public  corpo- 
rations a  vested  right  in  their  city  halls,  markets,  water-works, 
ferries  and  other  like  property,  as  to  which  it  is  affirmed  that 
they  stand  on  the  same  ground  of  exemption  from  legislative 
control  and  interference  as  a  private  corporation.  Atkyn  v. 
Toion  of  Randolph,  31  Vt.  226  ;  Gi'ogan  v.  San  Francisco,  18 
Cal.  590 ;  Benson  v.  New  York,  10  Barb.  245. 

Upon  general  principles,  immunity  from  legislative  control 
over  such  property  must  be  conceded  to  the  extent  which  will 
prohiljit  the  law-maker  from  divesting  the  title  for  the  pur- 
pose of  devoting  it  to  private  uses,  or  diverting  it  to  the  sup- 
port or  benefit  of  other  municipal  bodies.  Giving  the  fullest 
recognition  to  the  authority  of  these  cases,  they  do  not,  in  my 
judgment,  control  this  controversy. 

Stating  the  question  in  its  widest  form,  it  will  be  whether 
property  purchased  by  a  political  body  for  unpaid  taxes,  laid 
to  enable  it  to  exercise  its  granted  functions  of  government, 
passes  beyond  legislative  control  save  through  the  exercise  of 
the  power  of  eminent  domain. 

As  against  the  state  there  can  be  no  vested  right  in  the 
granted  power  to  tax,  or  to  the  taxes  after  they  are  assessed. 
The  right  to  repeal  such  laws  at  any  stage  of  the  proceedings 
for  their  enforcement  has  the  fullest  recognition.  Behidere  v. 
Warren  R.  R.  Co.,  5  Vroora  193;  S.  C.,  6  Vroom  584. 
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There  is  no  restraint  upon  the  power  of  legislation  to  con- 
trol and  modify  the  method  of  taxation  and  its  collection,  or 
to  reduce  or  altogether  extinguish  an  assessment  Liid,  ])rovided 
the  law  is  uniform  and  general  in  its  application,  and  in  its 
operation  co-extensive  with  the  limits  of  the  political  bodies 
to  which  it  relates. 

The  road  board  is  charged  with  the  construction  of  a  public 
work,  and  is  furnished  with  the  requisite  fund  for  its  execu- 
tion by  taxation  of  a  class  of  individuals. 

Acting  as  an  agency  of  the  state,  and  for  its  benefit,  what 
constitutional  guaranty  can  place  either  the  work  itself  or  this 
fund  without  the  control  of  legislation,  or  what  can  deprive 
the  sovereign  of  the  power  to  provide  for  restitution,  if  it  shall 
be  considered  that  an  excessive  burden  has  been  cast  upon 
this  class  of  taxpayers  ?  It  is  true  that  the  assessments,  when 
collected,  could  not  be  appropriated  to  a  scheme  other  than 
that  they  were  levied  to  promote,  for  the  supposed  benefits  to 
be  derived  from  the  work  constitute  the  only  equivalent  re- 
ceived by  the  land-owners  upon  whom  the  special  burden  is 
cast.  I  think  it  is  equally  clear  that  even  after  the  assess- 
ments are  collected  the  legislature  may  abolish  the  project  for 
improvement,  extinguish  the  road  board  and  refund  the  col- 
lected taxes  to  those  from  whom  they  were  exacted. 

But  attributing  to  this  legislation  the  purpose  for  which,  in 
my  judgment,  it  was  framed,  a  still  narrower  question  is  pre- 
sented. The  act  directs  that  the  arbitrators  shall  be  sworn  ; 
that  they  shall,  within  ten  days  thereafter,  \-iew  the  land  and 
real  estate  upon  which  the  assessments  are  laid,  and  after  such 
view  shall  notify  all  parties  iri  interest  of  the  time  they  will 
hear  testimony  in  relation  to  the  matters  referred  to  them ; 
and,  after  hearing  all  parties  and  witnesses,  and  taking  into 
consideration  all  taxes,  assessments  and  impositions,  of  every 
nature  whatsoever,  and  of  the  value  of  the  land  and  real  estate 
in  proportion  to  the  taxes  and  assessments  against  the  same, 
shall  proceed  to  fix  and  adjust  a  specific  sum  or  amount  to  be 
paid  by  the  owner  or  mortgagee  in  full  settlement  and  dis- 
charge of  the  tax  or  taxes,  assessment  or  assessments  levied  or 
Vol.  XVIII.  7 
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imposed  by  any  public  road  board  upon  the  real  estate  de- 
scribed in  the  petition  under  Avhich  the  arbitrators  are  ap- 
pointed. This  legislation  must  be  read  in  connection  with  the 
provisions-  of  the  Road  Board  act  prescribing  the  principle 
upon  which  said  assessments  and  impositions  were  to  be  made. 
That  act  prescribes  that  assessments  shall  be  made  in  propor- 
tion to  and  not  in  excess  of  the  benefits  coii'lri-od  by  the  im- 
provement. 

We  have,  then,  a  commission  whose  duty  it  is  to  ascertain 
and  fix  what  sum  the  land-owner  shall  pay  in  discharge  of  as- 
sessments upon  his  land,  which  ought  originally  to  have  been 
laid  according  to  benefits.  It  must  be  presumed  that  the  legis- 
lature intended  that  the  review  s*hould  be  conducted  in  con- 
formity with  this  established  legal  rule,  and  not  in  an  arbi- 
trary manner. 

The  act  authorizes!  "  the  compromise  or  settling  by  arbi- 
tration of  any  assessment  made  by  the  road  board."  Arbi- 
trators must  regard  the  legal  rights  of  parties.  The  right  of 
the  road  board  is  to  levy  an<l  collect  the  assessments  in  pro- 
portion to  benefits.  The  right  of  the  land-owner  is  to  have 
the  imposed  burden  limited  in  extent  to  the  resulting  benefit. 

Thus  considered,  it  is  indicated  with  sufficient  clearness  that 
the  arbitrators  are  to  make  a  just  estimate  in  proportion  to  the 
benefits  conferred.  That  rule  is  still  dominant  and  is  to  be 
the  guide.  They  are  to  view  the  lands  of  the  petitioner,  to 
consider  their  value,  and  the  aggregate  of  all  the  assessments 
against  them,  and  thus  they  will  be  enabled  to  say,  and  they 
must  say,  what  sum  represents  the  burden  which  may  be 
legally  imposed  according  to  benefits  conferred.  Those  Avho 
made  the  assessments  originally,  estimated  what  they  supposed 
w(jul(l  prove  to  be  the  resulting  benefits.  Imperfection  in 
human  judgment  has  doubtless  led  to  erroneous  conclusions. 
Tiiesc  arbitrators  should  do  what  experience  will  show  the 
first  assessors  should  have  done.  They  will  have  the  benefit 
of  hindsight,  which  is  always  better  than  foresight. 

I  think  the  law  will  bear  this  interpretation,  and  it  should 
be  adopted  because  it  supports  the  action  of  the  legislature  in 
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this  respect.  In  this  view  of  the  act  its  effect  and  seoi)C  is  to 
give  an  ajjpeal  to  the  land-owner  in  a  case  where  the  judgment 
aii-ainst  him  would  otherwise  be  final.  Restomtion  to  the  in- 
jured  party,  by  the  judgment  of  the  tribunal  established  by 
this  law,  of  the  sum  taken  from  him  in  excess  of  the  benefits 
conferred,  cannot  constitute  an  illegal  taking  of  property  from 
the  road  board.     In  such  legislation  there  is  no  infirmity. 

Is  the  act  retrospective  as  regards  property  sold  before  it 
was  passed  ?  The  act  applies  in  terms  to  "  any  assessment  or 
assessments  that  may  have  been  or  may  hereafter  be  laid  or 
imposed  ;  "  and  the  proviso  of  the  third  section  is  this :  "  Pro- 
vided, however,  that  the  provisions  of  this  act  shall  not  apply 
to  cases  where  the  land  and  real  estate  have  been  sold  for  as- 
sessment, and  bought  therefor  by  a  bona  fide  purchaser  other 
than  such  public  road  board  or  its  representatives." 

This  language  clearly  gives  the  act  a  retrospective  effect. 
The  exclusion  from  its  operation  of  those  cases  where  lands 
are  sold  to  others  than  the  road  board,  involves  the  inclusion 
of  purchases  made  by  the  said  board. 

Is  the  mortgagee  who  has  bought  the  property  covered  by 
his  mortgage  entitled  to  apply  under  the  provisions  of  the 
act  ?  The  first  section  of  the  act  provides  that  it  shall  be  law- 
ful for  the  road  board  to  adjust  and  compromise  any  assess- 
ment that  may  have  been  or  may  thereafter  be  laid  by  virtue 
of  the  powers  conferred  on  said  road  board,  with  the  owner  or 
mortgagee  of  lands  which  may  have  been  or  may  thereafter 
be  assessed  for  benefits. 

The  second  section  provides  that  in  case  of  an  application 
by  any  owner  or  mortgagee  for  adjustment  and  compromise, 
and  of  failure  of  agreement  between  the  road  board  and  appli- 
cant, the  said  owner  or  mortgagee  may  apply  for  the  appoint- 
ment of  arbitrators. 

If  the  act  relates  to  the  time  when  the  assessment  was  laid, 
the  relator  was  mortgagee ;  if  it  refers  to  the  time  when  ap- 
plication was  made,  he  was  owner.  In  either  case  he  is  en- 
titled to  the  benefit  of  this  legislation. 

It  is  suggested  that  under  the  foreclosure  proceedings  the 
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mortgagee  purchased  the  land  cum  onere,  and  that  if  the  as- 
sessment is  now  diminished,  he  gains  an  unfair  advantage. 
What  proportion  of  the  mortgage  debt  the  land  subject  to  the 
assessment  is  of  sufficient  value  to  satisfy,  this  court  cannot 
make  a  subject  of  inquiry.  It  must  be  considered,  however, 
that  the  mortgagee  purchased  the  premises  with  the  knowledge 
which  all  persons  are  presumed  to  have  had,  that  he  had  a 
right  to  apply,  under  the  act  of  1882,  for  relief  from  the  im- 
position in  so  far  as  it  was  excessive.  In  that  view  of  the 
case,  the  probability  that  the  assessment  would  be  reduced 
would  tend  to  increase  the  sum  bid  for  the  property  at  the 
mortgage  sale. 

There  is  manifest  justice  in  preserving  the  rights  of  the 
mortgagee  over  whose  mortgage  an  assessment  for  benefits 
subsequent  in  time  is  advanced  in  order  of  priority.  This 
question  is  answered  affirmatively. 

What  considerations  are  to  guide  the  judge  in  deciding 
whether  it  is  a  proper  case  for  arbitration  remain  to  be 
answered. 

The  act  requires  the  owner  or  mortgagee  to  give  notice  to 
the  road  board  of  his  intended  application.  When  the  appli- 
cation is  presented  it  is  made  the  duty  of  the  judge  to  deter- 
mine whether  it  is  a  proper  case  for  arbitration.  That  duty 
cannot  be  intelligently  discharged  without  the  presentation  to 
him  of  such  facts,  duly  verified,  as  will  show  that  the  peti- 
tioner is  entitled  to  relief.  It  must  therefore  be  implied  that 
the  burden  falls  on  the  applicant  to  bring  such  facts  to  the 
consideration  of  the  judge  as  Mill  enable  him  to  exercise  a  dis- 
cretion. The  object  of  the  act  is  to  give  relief  to  the  petitioner 
from  an  assessment  in  excess  of  the  benefitH  conferred  upon 
him.  The  review  which  he  institutes  by  his  application  is  for 
his  exclusive  benefit,  and  does  not  affect  the  prior  proceedings 
so  far  as  they  relate  to  others.  The  sole  question  will  be 
whether  he  is  burdened  in  excess  of  his  benefits.  To  entitle 
him  to  a  review  he  must  make  a  prima  facie  case  to  that  efiect. 
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STATE,   JAMES    A.  SPEER    ET  AL.,   PROSECUTORS,  v.   THE 
ESSEX  PUBLIC  ROAD  BOARD. 

The  transfer  by  a  turnpike  company  of  the  franchise  of  their  turnpike  to 
the  Essex  public  road  board  conferred  no  special  beneOt  upon  tiie  ad- 
jacent land-owner  for  which  an  assessment  can  be  made  against  liira. 


On  certiorari  to  review  report  of  appraisers  of  damages  for 
Bloomfield  avenue. 

Argued  at  jSTovember  Term,  1884,  before  Justices  Van 
Syckel  and  Knapp. 

For  the  defeiidant,  /.  W.  Taylor. 

For  the  plaintiff,  F.  W.  Stevens. 

The  opinion  of  the  court  was  delivered  by 

Van  Syckel,  J.  The  writ  in  this  case  brings  up  the 
report  of  appraisers  of  damages  for  Bloomfield  avenue, 
awarding  $22,000  to  the  Newark  and  Pompton  Turnpike 
Company  as  compensation  for  the  franchise  of  their  turnpike 
from  tlie  Newark  city  line  to  Morris  county  line,  and  appor- 
tioning $7515.64  as  the  share  to  be  paid  by  Caldwell  town- 
ship. 

It  also  certifies  for  review  the  revised  assessment  of  February 
Otli,  1872,  against  the  relators  for  the  special  benefits  alleged 
to  accrue  to  them  by  reason  of  the  transfer  of  the  said  fran- 
chise to  the  Essex  public  road  board. 

The  act  of  1874,  {Pamph.  L.,  p.  389,)  as  amended  by  the 
act  of  1875,  (Pamph.  L.,  p.  421,)  provides  that  writs  of  cei-- 
tiarari  shall  be  brought  within  two  months  after  ratification 
of  the  assessors'  report. 

The  writ  in  this  case  was  not  ])rosecuted  until  August, 
1884,  and  therefore  the  plahitiff,  by  his  laches,  has  lost  his 
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remedy^  unless  the  assessment  is  wholly  without  authority 
and  void. 

If  any  benefit  could  have  been  conferred  upon  the  relators 
by  the  transfer  of  the  turnpike  franchise  from  the  turnpike 
company  to  the  road  board,  the  judgment  of  the  assessors 
cannot  be  disturbed. 

Section  16  of  the  supplement  of  1870  to  the  Road  Board  act, 
(Pamph.  L.,  p.  181,)  empowers  the  said  board  to  purchase 
or  take  (compensation  being  first  made)  any  turnpike  road 
in  said  county,  or  such  part  thereof  as  may  be  necessary, 
and  the  damages  sustained  by  the  taking  shall  be  ascertained 
as  is  directed  in  case  of  taking  lands,  and  the  compensation 
paid  the  turnpike  company  shall  be  assessed  upon  lands 
peculiarly  benefited. 

Under  this  provision  the  franchise  of  the  turnpike  com- 
pany was  condemned  by  the  Essex  public  road  board,  and 
the  turnpike  company  awarded  $22,000  therefor. 

This  case  turns  upon  the  question  whether  there  can  be,  in 
legal  contemplation,  any  special  benefit  conferred  upon  the 
adjacent  land-owners  by  such  transfer  of  the  turnpike  fran- 
chise. If  not,  the  legislative  act,  in  the  respect  that  it 
authorizes  an  assessment  against  the  relators  for  supposed 
benefits,  is  unconstitutional  and  void. 

In  Carter  v.  Wright,  3  Dutcher  76,  which  was  an  action  of 
ejectment.  Chief  Justice  Green  held  that  the  land  was  subject 
to  the  same  easement  after  the  turnpike  company  took  it  as 
before,  it  having  been  a  laid-out  road ;  that,  therefore,  the 
land-owner  suffered  no  damage,  so  far  as  the  change  in  the 
title  to  the  franchise  of  the  road  was  concerned.  Nothing 
was  taken  from  him  that  he  had  before  the  transfer. 

In  the  Court  of  Errors  the  view  of  the  court  below  was 
concurred  in,  although  the  judgment  was  reversed  on  another 
point.     See  State  v.  Laverack,  5  Vroom  207. 

In  delivering  the  opinion  of  the  Supreme  Court,  Chief 
Justice  Green  said  :  "  The  title  of  the  soil  is  not  changed  ; 
it  remains,  as  it  was  before,  in  the  owner  of  the  adjoining 
soil.     He  has  precisely  the  same  right  to  and  control  over  the 
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soil  that  he  had  before  the  passage  of  the  act.  The  land  was 
subject  to  the  easement  or  right  of  way  before  the  passage  of 
the  act,  and  continues  subject  to  the  same  burthen  still.  It 
cannot,  therefore,  be  said  that  the  property  of  the  plaintiff 
was,  by  virtue  of  the  act,  taken  for  public  use  without  just 
compensation ;  nothing  was,  in  fact,  taken  from  the  plaintiff. 
As  before  the  passage  of  the  act,  so  after,  the  title  to  the  soil 
remained  in  the  plaintiff,  the  right  of  way  in  the  public.  All 
that  the  legislature  granted  to  the  turnpike  company  was  the 
easement  of  the  use  of  the  ancient  highway  for  the  purposes 
of  their  road." 

So,  in  this  case,  the  easement,  after  its  acquisition  by  the 
Essex  public  roa'd  board,  did  not  lose  its  identity,  or  in  aay 
wise  change  its  character.  It  was  neither  diminished  nor  en- 
larged in  its  extent,  and  it  constituted  no  additional  burden 
or  servitude.  If,  therefore,  the  easement  remains  the  same  in 
the  ownership  of  the  road  board,  and  no  damage  by  such 
change  falls  upon  the  land-awner,  how  can  any  benefit  accrue 
to  the  land-owner  by  the  transfer?  If  some  benefit  could 
accrue  by  reason  of  abolishing  tolls  in  this  case,  then  in 
Wright  V.  Carter  some  damage  might  have  ensued  to  the 
land-owner  by  the  conversion  of  the  public  way  from  a  free 
to  a  toll  road. 

If  the  extinguishment  of  the  right  to  toll  is  a  benefit  to  be 
assessed,  then  the  grant  of  a  right  to  take  toll  must  be  a. 
damage  for  which  the  land-owner  is  entitled  to  compensation. 
Such  right  in  the  land-owner  was  expressly  denied  in  Wright 
V.  Carter. 

The  condemnation  of  the  franchise  by  the  road  board  is  not 
an  improvement  of  the  highway.  Until  work  or  reparation 
is  done  upon  it,  it  in  no  respect  undergoes  improvement.  It 
simply  vests  the  franchise  in  a  new  owner,  so  that  improve- 
ments may  be  projected  and  carried  out,  if  desired. 

The  legislature  may  authorize  an  assessment  against  land- 
owners for  benefits  conferred  by  taking  land  not  before  con- 
stituting a  road-bed,  because  by  such  taking  the  advantage  of 
a  highway  not  before  in  esse  is  acquired.     But  here  the  ease- 
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ment  was  enjoyed  as  fully  before  the  coademnation  as  after- 
■wards. 

The  right  to  assess  for  the  mere  transfer  of  the  franchise  i? 
one  thing ;  the  right  to  assess  for  improving  it  is  another  and 
very  different  thing.     The  latter  rigiit  is  not  controverted. 

If  there  is  any  possible  benefit  to  the  relators  in  this  case, 
there  must  have  been  a  possible  damage  in  Wright  v.  Carter; 
in  which  event  it  must  have  been  submitted  to  a  jury.  But 
the  court,  in  that  case,  held,  as  matter  of  law,  that  there  could 
be  no  resultino;  damaoe  to  the  landrowner. 

If  the  right  to  take  toll  has  been  extinguished  by  the  trans- 
fer of  the  franchise  to  the  road  board,  the  cost  of  repairing 
must  be  provided  by  tax,  to  which  the  relators  must  contri- 
bute. The  tax  will  stand  in  the  place  of  the  toll,  and  the 
change  from  one  burden  to  the  other  will  constitute  no  basis 
for  an  imposition  upon  the  relators,  according  to  the  views 
expressed  in  the  case  cited. 

The  legislative  grant,  in  section  16,  of  the  right  to  assess 
damages  for  the  mere  transfer  of  the  franchise,  is  an  authority 
to  lay  a  burden  where  no  possible  benefit  can  accrue,  and  is 
to  this  extent  unconstitutional  and  void.  It  sanctions  the 
taking  of  private  property  for  public  use  without  compen- 
sation. In  such  case  the  prescribed  limitation  of  the  time 
within  which  a  writ  of  certiorari  must  be  sued  out  is  inopera- 
.tive.  Traphagen  v.  West  Hobohen,  10  Vroom  232 ;  State  v. 
Elizabeth,  12  Vroom  152;  Kirkpatrick  v.  Commissioners,  13 
Vroom  510;  Culver  v.  Jersey  City,  16  Vroom  256. 

The  assessments  for  benefits  based  upon  the  mere  transfer 
of  the  turnpike  franchise  to  the  road  board,  should  be  se* 
aside. 
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STATE,  BOKOUGH  OF  HIGHTSTOWN,  PROSECUTOR,  v. 
JAMES  GLENN. 

The  act  of  March  23d,  1883,  providing  that  in  boroughs  of  the  third 
class  the  licensing  power  shall  reside  in  the  Courts  of  Common  Pleas, 
is  unconstitutional  and  void. 


On  certiorari. 

Argued  at  N^ovember  Term,  1884,  before  Justices  Van 
Syckel  and  Knapp. 

For  the  plaintiff,  A.  8.  Applegate  and  W.  Y.  Johnson. 

For  the  defendant,  R.  M.  J.  Smith. 

The  opinion  of  the  court  was  delivered  by 

Van  Syckel,  J.  A  supplement  to  the  act  concerning 
inns  and  taverns,  passed  March  23d,  1883,  provides  as  fol- 
lows :  "  That  hereafter,  in  all  incorporated  boroughs  of  this 
state  of  the  third  class,  each  and  every  license  to  keep  inns 
and  taverns,  ale  and  beer  saloons  shall  be  granted  by  the 
Inferior  Court  of  Common  Pleas  of  said  county  wherein  such 
borough  is  situated,  and  the  moneys  received  for  such  licenses 
shall  be  paid  over  by  the  collector  of  such  county  to  the 
treasurer,  collector  or  other  financial  custodian  of  such  town 
or  borough."     Famph.  L.,  p.  221. 

Prior  to  the  passage  of  this  act,  the  common  council  of  the 
borough  of  Hightstown  had  the  exclusive  right  to  grant 
licenses  within  the  borough. 

After  the  passage  of  said  act,  license  to  keep  an  inn  and 
tavern  in  Hightstown  was  granted  to  the  defendant  by  the 
Court  of  Common  Pleas  of  ^Nlerccr  county. 

The  relators  insist  that  the  above-recited  act,  by  virtue  of 
which  the  Common  Pleas  assumed  to  grant  the  license,  is  un- 
constitutional and  void. 
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In  1882,  (Pamph.  L.,  p.  47,)  the  legislature  classified  cities 
as  follows:  First  class,  exceeding  in  population  one  hundred 
thousand ;  second  class,  not  less  than  twelve  thousand  nor 
more  than  one  hundred  thousand ;  third  class,  not  embraced 
in  first  or  second  class. 

In  1883,  {Pamph.  L.,  p.  157,)  an  act  was  passed  classify- 
ing boroughs  and  incorporated  villages  under  the  name  of 
boroughs,  as  follows :  First  class,  population  exceeding  three 
thousand ;  second  class,  not  less  than  fifteen  hundred  nor 
more  than  three  thousand ;  third  class,  all  other  boroughs. 

The  classification  upon  which  the  legislation  of  March  23d, 
1883,  depends  for  its  validity  is,  I  think,  under  the  adjudged 
cases,  clearly  illusory. 

In  Van  Riper  v.  Parsons,  11  Vroom  1,  9,  the  Chief  Justice 
said  :  "  That  if  a  law  should  declare  that  all  cities  containing 
a  population  in  excess  of  a  certain  niimber,  should  have  a 
certain  system  of  laying  out  streets,  and  all  having  a  lesser 
number  a  different  system,  such  a  classification  would  be 
clearly  illusive,  inasmuch  as  the  law  thus  enacted  would  bear 
no  affinity  to  the  qualities  or  attributes  forming  the  basis  of 
classification." 

And  in  further  considering  the  question  of  classification  the 
Chief  Justice  says,  in  State  v.  Hammer,  13  Vroom  435,  440: 
"  The  true  principle  requires  something  more  than  a  mere  des- 
ignation by  such  characteristics  as  will  serve  to  classify,  for  the 
characteristics  which  thus  serve  as  the  basis  of  classification 
must  be  of  such  nature  as  to  marlv  the  objects  so  designated 
as  peculiarly  requiring  exclusive  legislation." 

There  nuist  be  such  qualities  or  characteristics  as  make  the 
object  to  which  the  legislation  applies  a  distinct  class  by 
itself.     Rutgers  v.  New  Brunswick,  13  Vroom  51. 

A  statute  purporting  to  confer  upon  all  cities  having  a 
population  of  not  less  than  twenty-five  thousand  inhabitants, 
the  power  of  issuing  bonds  to  fund  their  floating  debt,  is  a 
special  law  and  in  violation  of  the  constitutional  amendment 
which  forbids  the  passing  of  special  laws  to  regulate  the  in- 
ternal   affairs  of  towns.     Anderson    v.  City  of   Trenton,  13 
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Vii.\rn\  486.  In  delivering  the  opinion  in  this  case,  Justice 
Dix'^'.'  said :  "  I  am  unable  to  see  any  natural  connection 
between  the  number  of  people  in  a  city  and  its  right  to  fund 
its  floating  debt.  It  is  true  that  there  may  be  some  pro- 
priety in  denying  this  autiiority  to  very  small  municipalities 
and  granting  it  to  larger  ones,  but  tlie  same  may  be  said  of 
almast  every  power  usually  possessed  by  cities." 

What  characteristics  mark  boroughs  with  a  population 
under  three  thousand,  as  a  class  peculiarly  requiring  legisla- 
tion which  should  not  apply  to  boroughs  with  a  population 
in  excess  of  three  thousand  ? 

What  natural  relation  is  there  between  a  borough  with 
thirty-one  hundred  inhabitants  and  the  right  of  its  common 
council  to  grant  licenses,  which  does  not  exist  where  the 
population  is  twenty-five  hundred  ? 

The  classification  by  population  for  the  purpose  of  the  legis- 
lation in  question  is  illusory. 

For  another  reason  the  act  of  March,  1883,  must  be  re- 
garded as  special  and  local  in  its  operation,  and  therefore 
void.  Hightstown  has  a  population  of  less  than  fifteen  hun- 
dred, and  is  therefore  in  the  third  class  of  boroughs. 

But  the  act  does  not  apply  to  the  city  of  Egg  Harbor, 
which  has  a  population  of  less  than  fifteen  hundred,  because 
it  is  incorporated  as  a  city,  and  is  therefore  not  included  by 
the  act  in  question.  The  city  of  Egg  Harbor  has  the  exclu- 
sive power  by  its  common  council  to  grant  licenses.  So  the 
cities  of  Woodbury,  Beverly  and  Cape  May,  with  a  popula- 
tion between  fifteen  hundred  and  three  thousand,  are  classi- 
fied for  legislation  as  cities  of  the  third  class,  wdiile  the 
villages  of  Orange  and  Irvington  and  the  boroughs  of  Wash- 
ington, South  Orange  and  others  of  like  population  are 
classified  for  legislation  as  boroughs  of  the  second  class. 

The  s»rae  observation  is  true  with  regard  to  the  first  class 
of  boroughs.  Thus,  it  appears  that  the  classification  acts  of 
1882  and  1883  are  not  general  in  their  operation  even  upon 
the  basis  of  population.  Legislation  under  this  classification 
will  not  apply  to  certain  municij)al  corporations,  incorporated 
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as  cities,  which  would  apply  to  them  if  incorporated  as 
boroughs  or  villages.  The  mere  change  of  name  from  city  to 
borough  will  take  them  out  of  the  operation  of  one  class  of 
legislation  and  subject  them  to  the  operation  of  another  and 
different  class. 

The  act  under  which  the  license  in  the  case  certified  was 
granted  regulates  the  internal  affairs  of  Hightstown.  Tiger 
V.  Morris  Pleas,  13  Vroom  631. 

It  is  special  and  local,  and  therefore  unconstitutional  and 
void. 

The  proceedings  below  should  be  set  aside. 


STATE,  JAMES  H.  ROMAINE,   PROSECUTOR,  v.  WILLIAM   T. 

CORLIES,  WHO  SUES  FOR  THE  USE  OF  JOSEPHINE  D. 
CORLIES. 

1.  Part  payment  of  a  book-account,  with  an  express  verbal  promise  to 
pay  the  balance  within  six  years,  takes  the  case  out  of  the  statute  of 
limitations. 

2.  The  promise  to  pay  the  balance  of  the  account  is  competent  evidence 
to  show  that  the  payment  was  made  in  part  satisfaction  only  of  an 
admitted  claim. 

3.  This  brings  the  case  witliin  the  proviso  of  the  statute  "  that  nothing 
therein  contained  shall  alter,  take  away  or  lessen  the  efl'ect  of  any 
payment  of  any  principal  or  interest  made  by  any  person  whatsoever." 


On  certiorari  to  the  Monmouth  Pleas. 

Argued  at  November  Term,  1884,  before  Justices  Van 
Syckel  and  Knapp. 

For  the  plamtiff",  R.  T.  Stmd, 

For  the  defendant,  W.  Pintard, 
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The  opinion  of  the  court  was  delivered  by 

Van  Syckel,  J.  Corlies  brought  suit  in  a  justice's 
court  against  Romaine  to  recover  the  amount  alleged  to  be 
due  him  upon  a  book-account  contracted  in  1873.  Judgment 
was  rendered  in  favor  of  the  plaintiff,  and  on  appeal  to  the 
Monmouth  Pleas  the  judgment  was  affirmed. 

The  first  reason  relied  upon  for  the  revei-sal  of  this  judg- 
ment is  that  it  is  barred  by  the  statute  of  limitations. 

To  take  the  case  out  of  the  statute,  the  plaintiff  below  re- 
lied upon  the  proof  of  part  payment  in  1880  and  1881,  with 
an  express  verbal  promise  to  pay  the  balance. 

Our  statute  provides  that  in  actions  of  debt  or  upon  the 
case,  grounded  on  any  simple  contract,  no  acknowledgment 
or  promise  by  words  only  shall  be  deemed  sufficient  evidence 
of  a  new  or  continuing  contract,  whereby  to  take  any  case  out 
of  the  operation  of  this  act,  or  to  deprive  any  person  of  tiie 
benefit  thereof,  unless  such  acknowledgment  or  promise  shall 
be  made  or  continued  by  or  in  some  writing  to  be  signed  by 
the  party  chargeable  thereby ;  provided  always,  that  nothing 
herein  contained  shall  alter  or  take  away  or  lessen  the  effect 
of  any  payment  of  any  principal  or  interest  made  by  any  per- 
son whatsoever.     Rev.,  p.  593,  §  10. 

The  mere  payment  upon  a  book-account,  without  some  act 
or  declaration  to  show  that  the  debtor  recognizes  the  ^hole 
claim  and  intends  to  appropriate  the  payment  upon  the  whole 
account,  will  not  take  the  unpaid  part  out  of  the  statute. 
Vaughn  v.  Hanklnson^s  Adm'r,  6  Vroom  79. 

It  must  appear  that  the  payment  is  made  only  as  part  of  a 
larger  debt,  for  in  the  absence  of  such  evidence  it  will  be 
deemed  an  admission  of  no  more  indebtedness  than  it  })ays. 
While,  therefore,  the  parol  promise  to  ])ay  the  balance  of  the 
debt  is  not  effective,  as  a  new  promise,  to  take  the  claim  out 
of  the  statute,  it  is  competent  to.  show  that  the  debtor  in- 
tended to  apply  the  payment  as  in  part  satisfaction  only  of  a 
larger  claim  then  recognized  by  him  as  subsisting  and  unpaid. 

The  declaration  accompanying  the  payment  shows  that  the 
debtor  intended   to  pay  part  of  an  adm-itted  account,  and 
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thereby  the  balance  is  saved,  as  if  he  had  paid  part  of  a 
promissory  note. 

The  parol  promise  to  pay  would  by  itself  be  unavailable, 
for,  by  the  express  terms  of  the  statute,  "  no  promise  or 
acknowledgment  by  words  only  shall  be  deemed  sufficient 
evidence  of  a  new  promise."  But  here  the  plaintiff  does  not 
rely  upon  a  verbal  promise  only.  He  rests  his  case  on  the 
proviso  of  the  statute  which  declares  "  that  nothing  therein 
contained  shall  alter  or  take  away  or  lessen  the  effect  of  any 
payment." 

Before  the  revision  of  the  Limitation  act  the  effect  of  paii; 
payment  of  a  book-account,  under  the  circumstances  shown  in 
this  case,  unquestionably  was  to  preserve  the  right  of  action 
for  the  unpaid  balance.  The  effect  of  such  payment,  by  force 
of  the  proviso^  is  not  impaired  by  the  exclusion  of  a  promise 
by  words  only  as  sufficient  evidence  of  a  new  promise.  It  is 
still  admissible  by  parol  testimony  to  show  upon  what  ac- 
count the  payment  was  intended  to  be  appropriated,  and  upon 
such  ])ayment  the  law  raises  a  promise  to  pay  the  residue  of 
the  debt. 

The  debtor  had  a  right  to  elect  and  declare  how  the  pay- 
ment he  made  should  be  appropriated,  and  legal  effect  must 
be  given  to  such  payment  in  accordance  with  such  appro- 
priation. 

The  payment  with  the  accompanying  declarations  takes  the 
case  out  of  the  statute. 

The  further  objection  that  the  suit  is  to  the  use  of  Josephine 
Corlies,  without  proof  of  a  legal  assignment  to  her,  is  not 
well  taken.  If  such  proof  was  necessary,  parol  evidence  was 
offered,  without  objection,  that  the  claim  was  assigned. 

The  judgment  below  should  be  affirmed. 
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STATE,  HORACE  BALDWIN,  PROSECUTOR,  v.  THE  GOLDEN 
STAR  FRATERNITY. 

1.  Right  of  an  appointee  to  recover  benefits  on  the  decease  of  a  member 
of  ilie  Golden  Star  Fraternity,  under  its  charter  and  laws,  considered. 

2.  The  Common  Pleas,  on  appeal  from  the  District  Court,  has  no  power 
to  review  findings  of  fact. 


On  certiorari. 

Argued  at  November  Term,  1884,  before  Justices  Van 
Syckel  and  Knapp. 

For  the  plaintiff,  Headley  &  Hassell, 
For  the  defendant,  /.  A.  Beecher. 

The  opinion  of  the  court  was  delivered  by 

Knapp,  J.  This  certiorari  removes  the  judgment  of  the 
Essex  Common  Pleas  reversing,  on  appeal,  the  judgment  of 
the  District  Court  in  the  city  of  Newark.  In  the  District 
Court  the  plaintiff  in  certiorari  recovered  against  the  defend- 
ant the  sum  of  $100,  as  so  much  due  to  him  as  the  appointed 
beneficiary  of  his  deceased  wife  through  her  membership  of 
the  defendant  corporation. 

It  is  not  seriously  contended  on  the  argument  here  that  the 
determination  of  the  District  Court  was  wrong,  if  the  facts 
found  by  that  court  are  controlling;  and  in  the  Common 
Pleas  it  is  conceded,  and,  as  I  think,  properly,  that  the  legal 
conclusions  of  the  District  Court  are  correct  upon  its  view  of 
the  facts. 

The  case  was  originally  tried  without  a  jury.  The  judge 
found  that  the  plaintiff's  wife  was,  at  the  time  of  her  death, 
in  such  membership  of  i\\c  corporation  as,  under  the  laws  and 
regulations  of  that  body,  gave  title  to  be  paid  the  prescribed 
benefits  at  death ;  that  she-  was  at  her  death  such  member  in 
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good  standing;  that  at  her  death  she  was  in  arrears  for  dues 
and  assessments,  but  had  not  been  suspended  from  member- 
ship by  the  subordinate  council  to  which  she  was  attached ; 
and  that  her  husband  was  her  appointed  beneficiary. 

Proceeding  upon  these  facts  as  established  by  the  evidence, 
under  the  constitution  and  laws  of  the  society  the  recovery 
was  adjudged.  The  legal  questio-ns  raised  were  whether  fail- 
ure to  pay  into  the  council  an  advance  assessment  on  applica- 
tion to  become  a  beneficiary  member,  approved  by  the  proper 
au-thority,  or  the  delivery  to  the  applicant  of  a  certificate  of 
such  membership,  were  essential  as  conditions  precedent  to 
membership.  The  District  Court  held  them  not  to  be,  and 
in  that  conclusion  I  concur.  Article  VII.,  §  1  of  the  consti- 
tution of  the  society  provides  that  "  each  and  every  member, 
upon  becoming  members  of  the  beneficiary  fund,  shall  pay  to 
the  financial  secretary  [of  the  subordinate  council]  the  amount 
of  one  assessment,"  &c.  In  section  2  of  article  VI.  it  is  pro- 
vided that  "  members  *  =i-  *  ^[^q  f^ji  to  pay  any  of 
their  assessments  to  the  beneficiary  fund  shall  be  suspended 
from  all  privileges  of  the  fraternity.  If  any  council  permits 
a  member  liable  to  said  suspension  to  remain  in  good  stand- 
ing, it  must  pay  said  *  *  *  assessments  out  of  its 
general  funds."  Beneficial  membership  in  this  body  arises 
through  medical  examination  by  an  ofiicer  of  the  subordinate 
council,  approved  by  the  supreme  council  or  its  officers.  Then 
the  duty  arises  on  the  member  to  pay  the  advance  assessment 
into  the  treasury  of  the  subordinate  council,  whence  it  may 
be  drawn  when  needed  by  the  corporation  to  pay  benefits.  If 
it  be  not  paid  by  the  member  the  council  may  suspend,  but  ii' 
it  does  not  exercise  this  power,  and  it  is  plainly  contemplated 
that  it  may  not,  the  corporation  does  not  suffer,  lor  the  coun- 
cil is  liable,  and  membership  remains.  As  to  the  certificate, 
on  the  approval  of  an  application  for  beneficial  membership 
by  the  corporation,  its  certi-ficate  is  sent  to  the  subordinate 
council,  but  its  possession  by  a  member  or  its  issuance  is,  no- 
where in  the  laws  and  regulations  of  the  society,  made  essen- 
tial to  membership  or  requisite  evidence  of  it. 
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But  the  determination  of  the  Pleas  was  not  based  upon  any 
error  in  the  conclusions  of  law  of  the  court  below,  l>ut  on  an 
objection  to  the  finding  of  fact  that  plaintiff's  wife  was  a  bene- 
ficial member  of  defendant  societv ;  and  held  tiiat  the  District 
Court  should  have  so  found,  and  therefore  the  appellate  court 
decided  the  fact  to  be  otherwise.  This  was  not  witliin  the  cog- 
nizance of  the  Pleas  on  appeal.  It  could  only  determine  the 
case  upon  the  facts  as  found  on  the  correctness  of  the  legal 
principles  involved.  The  evidence  is  not  brought  up  on  ap- 
peal to  review  the  correctness  of  the  judge's  conclusions  there- 
from. The  provisions  of  the  District  Court  act  for  the  city 
of  Newark  in  this  respect  are  fully  considered  in  Guerin  v. 
Rodwell,  8  Vroom  70,  and  Benedict  v.  Howell,  10  Vroom  221. 

In  the  reasons  for  reversal  it  is  objected  that  the  Pleas  had 
no  power  to  give  final  judgment  in  the  cause,  but  could  only 
order,  on  reversal,  judgment  to  be  entered  beloAV.  This  ob- 
jection is  valid  under  the  case  of  Guerin  v.  Rodwell,  above 
cited. 

We  conclude  that  the  judgment  of  the  Pleas  should  be  re- 
versed, with  costs,  and  the  judgment  of  the  District  Court 
affirmed. 


DENNIS  CONDON  v.  MARGARET  BARR. 

1.  A  demand  for  rent  by  a  landlord  upon  a  tenant  holding  over  is  not 
conclusive  evidence  of  consent  such  as  converts  a  iiolding  at  sufferance 
into  a  tenacy  from  year  to  year. 

2.  Summons  dated  October  5th,  for  an  appearance  on  Tluirsday,  the  16th 
day  of  October  next,  read  as  the  next  16ih  of  the  then  month  of  Octo- 
ber. 


On  certiorari. 

Argued  at  November  Term,  1884,  before  Ju.stices  Van 
Syckel  and  Knapp. 

For  the  plaintiff,  Woodbi-idge  Strong  &  Sons. 
Vol.  XVIII.  8 
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The  opinion  of  the  court  was  delivered  by 

KxAPP,  J.  The  writ  in  this  case  brings  proceedings  dis- 
possessing a  tenant  under  the  Landlord  and  Tenant  act. 
Points  are  raised  touching  the  jurisdiction  of  the  justice  who 
tried  the  cause;  also  the  validity  of  the  judgment  rendered. 

The  first  reason  for  reversal  assigned  is  that  the  affidavit 
filed  with  the  justice  shows  a  tenancy  from  month  to  month, 
not  terminated  by  legal  notice.  The  affidavit  sets  forth 
that  the  claimant  let  and  rented  the  premises  claimed,  in 
November,  1882,  to  the  tenant  for  the  term  of  one  month, 
at  the  rent  of  $10,  to  be  paid  in  advance.  The  tenancy  de- 
scribed terminated  by  efflux  of  time,  without  notice,  after 
the  month  expired  for  which  the  premises  were  rented.  The 
tenant  was  in  thereafter  by  sufferance,  and  although  he  re- 
mained in  possession  for  two  years,  paying  no  rent,  his  pos- 
session was  a  continued  wrong-doing  unless  the  landlord  gave 
to  it  his  consent,  manifested  by  some  act  or  declaration  prov- 
ing or  tending  to  prove  such  a  state  of  mind.  Decker  v. 
Adams,  7  Halst.  99;  Moore  v.  Moore,  12  Vroom  515. 

It  is  said  that  the  status  of  the  tenant  has  been  changed  by 
such  consent  of  the  landlord,  so  that  he  now  holds  possession 
by  such  tenure  as  could  be  terminated  only  by  notice,  and 
that  this  appears  in  the  affidavit  filed  with  the  justice.  The 
affidavit  had  annexed  to  it  the  following  notice  which  was 
served  upon  the  tenant  September  3d,  1884:  "You  are 
hereby  notified  to  pay  to  me  the  sum  of  $220,  rent  due  me 
for  the  use  of  the  house  and  lot  rented  by  you  of  me  and  now 
occupied  by  you,  situated  on  the  south  side  of  City  alley,  near 
Somerset  street.  New  Brunswick,  New  Jersey,  and  you  are 
required  to  pay  said  rent  in  three  days  from  the  date  of  ser- 
vice or  to  deliver  possession  of  said  premises  to  me." 

The  question  here  is  whether  the  fact  of  such  notice  being 
served  upon  one  holding  over  after  a  definite  term  has  ended 
proves  unequivocally  his  assent  to  the  continuance  of  the  ten- 
ant in  j)ossession,  so  as  to  convert  the  estate  at  sufferance  to  a 
tenancy  at  will  or  from  year  to  year.  The  receipt  of  rent  by 
the  landlord  from  one  so  holding  over,  or  distraining  for  it, 
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indicates  with  certainty  a  design  to  continue  the  relation  of 
landlord  and  tenant,  and  a  tenancy  from  year  to  year  or  at 
will  may  arise.  Following  a  letting  for  a  month,  the  tenancy 
would  be  from  mouth  to  mouth,  and  notice  for  a  month  in 
such  case  would  be  required  to  determine  the  term.  Steffens 
V.  Earl,  11  Vroom  128. 

Other  circumstances  have  been  taken  as  evidence  of  more 
or  less  strength  in  determining  this  question,  which  is  one  of 
fact.  But  it  is  the  consent  of  the  parties,  express  or  implied, 
to  create  a  new  tenancy  which  is  to  be  sought  after  in  the  cir- 
cumstances which  are  appealed  to,  to  convert  the  wrong-doer 
into  a  lawful  holder.  The  notice  referred  to  above  was  not 
essential,  nor  is  it  relied  upon  in  this  case  as  necessary  to  the 
claimant's  right  to  recover  possession,  but  it  is  in  the  affidavit, 
and  if  it  discloses  the  fact  of  consent  so  clearly  that  we  must 
regard  it  as  established  here,  then  the  affidavit  should  further 
have  disclosed  notice  to  terminate  the  uncertain  tenancy  in 
order  to  give  the  justice  jurisdiction.  The  notice  produced  on 
the  trial  of  the  cause  undoubtedly  would  have  been  compe- 
tent evidence  before  the  justice  upon  the  question  of  consent, 
but  that  it  in  itself  contained  such  proof  of  the  fact  as  to  over- 
turn the  theory  upon  which  the  claimant  proceeded,  namely, 
as  against  a  tenant  holding  over,  I  am  unwilling  to  admit. 
No  one  doubts  that  had  the  proceeding  been  instituted  at  any 
time  before  service  of  such  notice  the  tenant  must  have  been 
ousted  as  a  wrong-doer. 

At  common  law  one  in  by  sufferance  through  the  laches  ot 
the  landlord  was  not  liable  for  rent.  The  demand  was  for 
rent,  at  the  rate  agreed,  for  the  month  of  leasing.  It  certainly 
could  not,  without  the  assent  of  him  who  was  in  possession, 
bind  him  to  a  continuance  of  the  terms  of  the  original  lease. 
Doubtless  it  was  an  option  given  to  him  to  pay  his  long  ar- 
rears and  continue  the  tenancy,  but  he  did  not  accept  it,  and 
I  do  not  think  we  are  to  conclude,  as  matter  of  law,  that  the 
landlord,  by  that  rejected  offier,  has  put  it  in  the  power  of  the 
wrong-doer  to  say  he  is  now  a  tenant,  and  thereby  further 
postpone  tlie  landlord's  right  of  re-entry.     After  two  years' 
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possession  of  the  defendant's  property  without  any  remunera- 
tion, the  owner  says  to  the  trespasser,  "  Pay  me  or  go  out." 
He  does  neither,  but  asserts  that  in  law  this  shows  the  inten- 
tion of  the  landlord  to  condone  his  wrong  and  give  him  law- 
ful tenure  for  an  indefinite  term.  It  may  be  evidence  which 
the  justice  might  consider  under  a  plea  of  consent  to  his  pos- 
session, but  neither  there  nor  here  is  it  by  any  means  conclu- 
sive of  the  fact. 

Another  reason  for  reversal  is  a  defect  in  the  summons 
Avhich  is  tested  the  8th  day  of  October,  1884,  and  requires  the 
tenant  to  show  cause  on  Thursday,  the  16th  day  of  October 
next.  Tlie  16th  day  of  the  next  October  was  beyond  the  statu- 
tory time  of  fifteen  days,  and  it  would  not  occur  on  a  Thurs- 
day. Plaintiff  in  certiorari  says  that  the  return  is  on  the  16th 
day  of  October,  1885.  If  so,  the  summons  in  this  is  a  plain 
mistake.  It  is  manifest  that  it  was  intended  to  be  on  the  16th 
of  the  then  mouth  of  October.  The  tenant  appeared  on  that 
day,  as  well  as  the  claimant,  under  the  notice  contained  in  the 
summons.  The  defendant  made  his  objection  before  the 
justice. 

\yhen  a  statute  limits  the  time  within  which  process  shall 
1)0  made  returnable,  it  must  be  observed,  and  when  objection  is 
made  to  process  which  violates  the  rule,  it  is  commonly  fatal  to 
tlie  \\v\t  if,  as  here,  no  power  of  amendment  exists  in  the  court. 
Raltoon  v.  Walls,  2  Penn.  608  ;  Martin  v,  Steele,  2  Penn.  718. 

But  tlie  cases  so  ruling  in  our  courts  are  where  there  is  no 
room  for  doubt  as  to  the  return-day  being  beyond  the  legal 
limit.  It  may  be  admitted  that  the  ordinary  reading  of  a 
phrase  like  that  used  in  stating  the  return-day  of  this  sum- 
mons refers  it  to  the  month  rather  than  the  day  of  month  next 
succeeding,  but  it  is  not  the  only  possible  construction.  Here 
the  parties  were  not  misled  in  any  way.  The  justice  and 
parties  assumed  the  return-day  to  be  on  the  following  16th 
day  of  the  same  month.  They  appeared  in  the  trial  accord- 
ing to  their  common  understanding  of  the  process. 

Plaintiff  in  certiorari  now  asks  to  read  it  as  of  the  next  en- 
suing month  of  October.     To  do  so  we  must  disregard  the 
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day  of  the  week  named,  overlook  the  reading  by  the  parties, 
which  did  not  mislead  them  in  any  way,  and,  what  is  of  most 
consequence,  defeat  proceedings  whicli  liave  justly  settled  the 
rights  of  the  parties.  It  may  and  therefore  should  be  ren- 
dered iis  all  parties  understood  the  summons  when  acting 
under  it. 

The  notice  of  October  8th,  1884,  was  a  sufficient  demand 
of  possession  upon  one  holding  at  suffi?rance,  and  the  objection 
to  that  is  without  force.  The  judgment  of  the  justice  that  the 
costs  be  levied  of  the  goods  and  chattels  of  any  person  or  per- 
sons in  possession  was  irregular  and  wrong,  but  it  is  severable 
from  the  other  part  of  the  judgment,  and  it  may  be  reversed 
as  to  that.  But  the  rest  of  the  judgment  is  affirmed,  with 
costs. 


STATE,  WILLIAM  F.   VOLK,   PROSECUTOR,  v.  THE  MAYOR 
AND  COMMON  COUNCIL  OF  NEWARK. 

1.  Under  the  twenty-first  section  of  the  amended  cliarter  of  Newark, 
passed  March  20th,  1857,  the  common  council,  by  a  majority  vote  of 
the  whole  number  of  its  members,  has  a  right  to  remove  the  police 
force  and  appoint  their  sucicessors. 

2.  By  the  thirty-first  section  the  common  council  may,  by  ordinance,  regu- 
late the  manner  in  which  the  common  council  shall  exercise  the  power 
conferred  by  section  21,  but  it  cannot  divest  itself  of  the  trust  wiiich 
the  legislature  has  confided  to  it  to  appoint  and  remove  subordinate 
oflBcers.  Therefore  an  ordinance  wiiich  deprives  the  council  of  the 
power,  by  a  majority  vote,  to  appoint  and  remove,  is  void. 


On  certiorari. 

Argued  at  February  Term,  1885,  before  Justices  Depub, 
Van  Syckel  and  Scudder. 

For  the  plaintiff,  Henry  Young. 

For  the  defendants,  Joseph  Coult  and  T.  N.  McCartei: 
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t 
The  opinion  of  the  court  was  delivered  by 

Van  Syckel,  J.  The  prosecutor  was  duly  appointed 
captain  of  the  police  department  of  the  city  of  Newark  on  the 
1st  day  of  .February,  1884,  and  has  since  that  time  been  in 
possession  of  said  office  and  engaged  in  the  discbarge  of  its 
duties.  By  an  ordinance  of  the  common  council  of  said  city, 
duly  passed  and  approved  by  the  mayor  January  3d,  1885,  it 
was  provided  that  thereafter  all  members  of  the  police  force 
of  the  city  should  be  appointed  and  removed  only  by  ordi- 
nance, but  that  said  ordinance  should  not  repeal  existing  or- 
dinances regarding  the  suspension  from  duty  of  members  of 
the  police  department.  On  the  evening  of  March  18th,  1885, 
the  relator,  without  any  cause  being  assigned  therefor,  was  re- 
moved from  his  said  office  by  the  viva  voce  vote  of  a  majority 
of  the  whole  number  of  the  members  of  said  common  council, 
and  not  by  ordinance. 

The  mayor  of  the  city  promptly  communicated  to  the  com- 
mon council,  in  writing,  his  disapproval  of  this  proceeding. 
If  the  removal  had  been  made  by  ordinance  it  would  have 
required  a  two-thirds  vote  of  the  members  of  the  common 
council  to  pass  such  ordinance  over  the  mayor's  veto. 

This  action  of  the  common  council  is  in  direct  contraven- 
tion of  the  ordinance  of  January  3d,  1885,  and  hence  its  va- 
lidity depends  upon  the  right  of  the  council  to  pass  that  ordi- 
nance. Section  21  of  the  amended  charter  of  the  city  of 
Newark,  approved  March  20th,  1857,  provides  "that  the 
common  council  shall,  from  time  to  time,  appoint,  by  a  ma- 
jority of*  the  whole  number  of  the  members  of  said  common 
council,  a  city  clerk,  city  treasurer,  street  commissioner,  city 
surveyor,  sealer  of  weights  and  measures,  city  counsel,  city  at- 
torney, chief  of  police,  chief  engineer  of  the  fire  department, 
and  one  or  more  assistant  engineers,  one  or  more  collectors  of 
arrears  of  taxes,  one  or  more  overseers  of  the  poor,  and  such 
other  subordinate  officers  not  herein  named  as  they  shall  think 
necessary  for  the  better  ordering  and  governing  the  said  city 
and  the  carrying  into  effisct  the  powers  and  duties  conferred 
and  imposed  upon  the  said  common  council  by  this  act.    Every 
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pei'son  who  shall  be  appointed  to  any  office  under  the  pro- 
visions of  this  act  shall  be  a  resident  and  elector  of  the  said 
city,  and  shall  continue  in  office  until  the  office  for  which  he 
shall  have  been  appointed  shall  be  declared  vacant,  or  until 
another  person  shall  be  appointed  to  succeed  him  and  shall 
enter  upon  the  duties  of  his  office." 

In  the  absence  of  any  subsequent  limitation  in  the  city 
charter  upon  the  power  granted  in  this  section,  there  could  be 
no  doubt  that  the  authority  of  the  common  council  to  appoint 
and  remove  subordinate  officer  vested  in  that  body  exchisivelv 
the  right  of  appointment  and  removal  of  the  ]>olice  officers  for 
the  city,  by  the  vote  of  a  majority  of  the  whole  number  of  its 
members. 

But  the  relator  relies  upon  the  thirty-first  section  of  the  city 
charter  to  show  that  the  "  subordinate  officers  "  mentioned  in 
the  twenty-first  section  do  not  include  members  of  the  police 
force.     The  thirty-first  section,  among  other  things,  provides 
that  the  common  council  shall  have  power  within  the  said  city 
to  make,  establish,  publish  and  modify,  amend  or  repeal  or- 
dinances, rules,  regulations  and  by-laws,  "to  establi.sli,  regu- 
late and  control  a  day  and  night  police,  and  to  regulate  and 
define  the  manner  of  their  appointment  and  removal,  tlieir 
duties  and  their  compensation."     The  rule  that  general  legis- 
lation  on  a  particular  subject  must  give  way  to  inconsistent 
special  legislation  on  the  same  subject  is  well  settled  in  this 
state.     State  v.  Morristoicn,  4  Vroom  bl ;  Cross  v.  Morristown, 
3  C.  E.  Grreen  305 ;  State  Bodine,  pros.,  v.  Trenton,  7  Vroom 
1 98.     If,  therefore,  the  thirty-first  section  of  the  Newark  city 
charter  vests  the  power  of  appointing  the  police  force  in  any 
body  other  than  the  common  council,  such  officers  must  be  ex- 
cluded from  the  operation  of  the  twenty-first  section.    This  rule 
of  statutory  interpretation  is  not  applicable  wliere  the  two  sec- 
tioas  of  the  lesislative  act  can  fairlv  be  made  to  harmonize. 
The  first  clear  expression  of  the  intention  of  the  law-maker 
must  be  accepted  as  the  legislative  will,  unless  the  subsequent 
declaration  is  so  inconsistent  with  it  that  the  two  sections  can- 
not stand  together  in  their  integrity.     The  thirty-iirst  section 
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does  not  declare  that  the  common  council  may  appoint  or  re- 
move the  police  force  by  ordinance.  The  authority  is,  by 
ordinance  to  establish,  not  appoint,  a  police  force,  and  to  regu- 
late and  define  the  manner  of  their  appointment  and  removal, 
their  duties  a-nd  their  compensation. 

The  power  to  appoint  these  subordinate  officers  by  ordi- 
nance is  not  granted  either  in  express  terms  or  by  necessary 
implication.  The  extent  of  the  authority  under  the  thirty- 
first  section,  to  regulate  and  define  by  ordinance  the  manner 
of  appointment  and  removal,  is  to  regulate  the  manner  in 
which  the  common  council  shall  exercise  the  power  con- 
ferred upon  it  by  the  twenty-first  section.  To  that  end  reas- 
onable rules  and  regulations  may  be  established  by  ordinance, 
but  in  regulating  and  defining  the  manner  of  appointment  and 
removal,  the  common  council  cannot  divest  itself  of  the  trust 
which  the  legislature  has  confided  to  it  to  appoint  and  remove 
all  subordinate  officers.  There  is  nothing  inconsistent  in  the 
two  sections,  nor  any  indication  of  a  purpose  to  permit  the 
common  council  to  allow  the  mayor  or  any  other  person  to 
participate  in  the  performance  of  the  duty  imposed  by  the 
twenty-first  section  upon  the  common  council  alone. 

Under  the  cases  which  have  been  adjudged  in  this  court,  it 
requires  very  clear  language  to  justify  the  conclusion  that  the 
legislature  intended  to  sanction  such  unusual  proceedings  as 
the  appointment  of  police  officers  by  ordinance,  and  tlie  right 
of  the  mayor  to  defeat  such  appointment  by  interposing  his 
veto. 

In  Haiglit  v.  Love,  reported  in  10  Vroom  14,  the  question 
was  whetlier  the  mayor  of  Jersey  City  had  a  riglit  to  inter- 
fere by  veto  Math  the  action  of  the  board  of  finance  to  which 
was  committed  the  appointment  of  the  city  collector.  The 
language  of  the  city  charter  under  which  the  mayor  assumed 
to  exercise  tlie  veto  power  was  this:  "That  tlic  ntayor  shall 
have  power  to  veto  the  action  of  any  board  witiiin  ten  days 
thereafter;  and  all  ordinances  and  resolutions  sliall  be  certi- 
fied and  forwarded  to  the  mayor  as  now  required  by  law  ;  and 
unless  said  board  shall,  bv  a  two-thirds  vote  at  its  poxt  meet- 
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ing  after  receiving  notice  thereof,  vote  to  sustain  said  action 
notwithstanding  said  veto,  said  action  shall  be  void." 

Mr.  Justice  Dixon,  in  delivering  tlie  opinion  of*  the  court, 
held  that  although  the  word  '*  action  "  in  this  provision  of 
the  city  charter  was  of  very  wide  import,  it  could  not  receive 
the  interpretation  claimed  for  it  by  the  mayor,  and  furnished 
no  authority  to  him  to  reject  the  appointee  of  the  finance 
board.  He  says :  "  The  justness  of  this  conclusion  is  seen 
also  in  considering  the  inaptitude  of  the  word  '  resolution '  to 
signify  the  election  of  an  officer.  While,  indeed,  an  officer 
may  be  chosen  by  resolution,  such  a  mode  is  rarely  adopted. 
Usually  a  vote  by  ballot  or  viva  voce  indicates  the  choice. 
And  though  it  is  quite  clear  that  the  legislature  did  not  intend 
to  jnake  the  mayor's  power -dependent  on  the  form  in  which 
the  boards  acted,  it  is  almost  equally  sure  that  they  did  not 
mean  to  extend  his  power  beyond  such  action  as  usually,  in 
organized  assemblies,  takes  the  form  of  resolution  or  ordi- 
nance. Besides,  the  course  now  contended  for  by  the  relator 
is  an  inversion  of  the  common  practice  when  an  individual 
and  a  board  or  body  of  several  are  to  unite  in  the  selection  of 
an  officer.  xUmost  universally  the  individual  nominates  and 
the  board  rejects  or  ratifies.  But  here  it  is  claimed  the  board 
is  to  nominate,  and  the  individual  is  to  ratify  or  reject.  The 
legislature,  of  course,  might  adopt  such  a  scheme,  but  I  think 
when  they  do  they  will  make  it  known  in  language  more  ex- 
plicit than  that  used  in  this  charter." 

In  the  later  case  of  McDennott  v.  Miller,  16  Vroom  251,  it 
was  held  that  the  thirty-fourth  section  of  the  charter  of  Hobo- 
ken,  directing  that  every  ordinance  and  resolution  affecting 
the  interest  of  the  city  shall,  before  it  takes  effect,  be  presented, 
duly  certified,  to  the  mayor  for  his  approval,  does  not  apply 
to  the  appointmen-t  of  officers  by  the  common  council.  The 
court  said  :  "  That  the  terms  '  ordinance '  and  '  resolution '  are 
not  appropriate  to  the  appointment  of  a  city  officer.  An  elec- 
tion is  usually  ordered  by  motion,  and  is  made  by  ballot  or 
viva  voce,  not  by  ordinance  or  resolution.  These  are  used  in 
legislative  proceedings,  and  where  ihev  affect  the  interest  of 
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the  city  it  is  important  that  the  executive  officer  shall  have  the 
usual  power  to  veto,  but  very  serious  embarrassment  miglit 
follow  if  the  mayor  were  given  the  authority  to  defeat  the 
will  of  a  majority  of  council  in  the  appoiutment  of  city  offi- 
cers where  the  law  has  not  made  him  a  member  of  that  body. 
Legislative  bodies  are  sometimes  called  upon  to  confirm  the 
nominations  made  by  an  executive  officer,  but  it  is  not  usual 
to  seek  the  approval  of  the  executive  for  officers  appointed  by 
a  legislative  body.  Such  a  departure  from  the  ordinary  course 
of  proceeding  should  be  manifested  by  very  clear  language. 
In  the  appointment  of  officers  under  this  charter  the  approval 
of  the  mayor  is  not  necessary,  nor  has  he  the  power  to  veto 
such  appointment." 

The  force  of  the  views  expressed  in  these  cases  is  obvious, 
and  they  must  be  regarded  as  decisive  of  this  controversy. 
There  is  surely  no  clear  language  to  indicate  that  the  framer 
of  the  Newark  charter  meant  that  the  formalities  requisite  in 
the  passage  of  an  ordinance  must  be  resorted  to  in  order  to 
appoint  a  policeman  for  the  city.  Such  intention  cannot  be 
found  in  the  power  to  pass  ordinances  to  regulate  and  defin« 
the  manner  of  appointment  and  removal. 

The  word  "  ordinance "  is  so  inapt  to  signify  the  election 
of  an  officer,  and  it  would  be  so  anomalous  to  commit  to  the 
mayor  of  the  city  the  power  to  reject  an  appointment  by  coun- 
cil, that  under  the  cases  cited  this  language  cannot  be  given 
such  effiict.  The  rule  is  that  the  statute  must  be  so  construed 
that  the  whole  may  stand.  Rudderow  v.  State,  2  Vroom  512  ; 
State,  31.  &  E.  R.  R.  Co.,  pros.,  v.  Commissioner,  9  Vroom  472. 

Full  force  will  be  given  to  the  thirty-first  section  by  hold- 
ing tiiat  ordinances  may  be  passed  to  regulate  and  define  the 
manner  in  which  the  power  to  appoint  and  remove,  contained 
in  the  twenty-first  section,  shall  be  used  by  the  common 
council. 

As  instances  of  the  proper  exercise  of  this  power  to  regu- 
late, an  ordinance  might  prescribe  whether  the  will  of  the 
common  council  shall  be  manifested  by  ballot  or  viva  voce; 
that  a  nomination  shall  lie  over  to  a  subsequent  meeting  for 
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consideration  and  inqpiiry  before  it  is  acted  upon  ;  and  I  think 
it  is  competent  also  to  prohibit  removals  except  for  cause. 

These  are  mere  regulations  of  the  manner  of  removal  and 
appointment,  and  they  are  legitimate  so  long  as  they  leave  to 
the  common  council  the  exclusive  right,  by  a  majority  vote 
of  that  body,  to  exercise  the  power  of  appointment  and  re- 
moval in  the  manner  prescribed  by  the  ordinanco.  The 
course  of  procedure  by  which  appointments  and  removals 
shall  be  effected  may  be  established  by  ordinance,  but  the 
power  to  appoint  and  remove  cannot  be  transferred  to  persons 
other  than  those  to  whom  it  is  committed  by  the  twenty-first 
section.  The  attempt  to  regulate  the  manner  of  appointment 
and  removal  in  a  way  that  will  disable  the  common  council 
to  perform  this  duty  without  the  concurrence  of  the  mayor, 
who  is  not  a  member  of  council,  is  without  the  authority 
granted  by  the  thirty-first  section.  There  is  an  absence  of 
any  expression  in  the  latter  section  which  will  enable  the 
council  to  strip  itself  of  its  authority.  The  power  must  be 
exercised  in  conformity  to  the  twenty-first  section ;  it  cannot 
be  delegated. 

In  Winantsv.  Bayonne,  15  Vroom  114,  the  power  to  license 
being  committed  to  the  common  council,  this  court  decided 
that  it  could  not  be  transferred  by  ordinance  to  the  mayor  or 
any  one  else. 

The  effect  of  the  ordinance  relied  upon  by  the  relator  in 
this  case  is  to  divest  the  common  council  of  Newark  of  the 
power  to  appoint  and  remove,  and  to  bestow  it  upon  the 
mayor  and  common  council.  In  this  respect,  under  the  ad- 
judged cases  in  this  court,  the  ordinance  is  illegal  and  void. 

The  charter  for  Newark,  in  which  these  provisions  are 
found,  was  passed  in  1857.  Since  that  time  no  attempt  has 
been  made,  prior  to  the  passage  of  the  ordinance  of  January 
3d,  1885,  to  vest  in  the  mayor  the  power  to  prevent,  by  the 
exercise  of  his  veto,  the  appointment  and  removal  of  police 
officers  by  the  common  council. 

In  deciding  this  case,  the  only  question  which  this  court 
can  consider  is  that  of  powder  to  remove. 
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Whether  the  discharge  of  the  entire  police  force  of  the  city, 
without  assigning  any  cause  whatever  for  such  indiscriminate 
action,  is  a  commendable  exercise  or  a  gross  abuse  of  the  power 
conferred,  is.  a  question  which  must  be  decided  by  those  to 
whom  the  members  of  the  common  council  are  directly  re- 
sponsible. 

Tlie  views  which  have  been  expressed  make  it  unnecessary 
to  discuss  the  constitutionality  of  the  legislative  act  of  March 
10th,  1885. 

The  certiorari  should  be  dismissed. 
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MARK  W.  BALL,  PLAINTIFF  IN  ERROR,  v.  THE  CHANCEL- 
LOR OF  THE  STATE  OF  NEW  JERSEY,  DEFENDANT  IN 
ERROR. 

A  surety  of  a  receiver  in  chancery  held  to  be  concluded  in  a  suit  at  law 
on  the  bond,  by  the  amount  found  due  on  an  account  taken  in  chan- 
cery, he  having,  by  due  notice,  had  an  opportunity  to  intervene  in  the 
taking  of  such  account. 

In  error  to  Supreme  Court. 

For  the  plaintiff  in  error,  Gilbert  Oollina. 

Defendant  was  (with  others)  surety  on  a  bond  of  M.  Sand- 
ford  as  receiver  of  an  insolvent  corporation,  given  in  pursu- 
ance of  a  provision  in  the  order  for  his  appointment,  made 
January  20th,  1875,  requiring  the  receiver  therein  appointed 
to  give  bond  for  the  "  faithful  performance  of  his  duties." 
On  April  9th,  1877,  the  Chancellor  made  an  order  allowing 
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compensation  for  the  receiver's  services  "  at  the  rate  of  $6000 
per  year  from  the  date  of  his  appointment."  On  January 
10th,  1881,  Sandford  was  removed  and  a  new  receiver  was 
appointed.  •  Sandford  accounted,  under  order  of  the  Chancel- 
lor, before  a  master.     The  sureties  were  notified  as  follows : 

"  In  chancery  of  New  Jersey.    In  the  matter  of  the  insolvency 
of  the  Union  Bank  of  Jersey  City. 

"  i'iease  take  notice  that  an  examination  of  the  accounts  of 
Michael  Sandford,  late  receiver  of  the  Union  Bank  of  Jersey 
City,  an  insolvent  corporation,  for  the  purpose  of  ascertaining 
what,  if  any,  balance  remains  in  his  hands  due  to  the  estate 
of  said  corporation,  will  be  begun  before  Washington  B.  Wil- 
liams, Esq.,  one  of  the  special  masters  of  this  court,  on  Thurs- 
day, March  3d,  1881,  at  ten  o'clock  in  the  forenoon,  at  the 
office  of  the  said  master.  No.  45  Montgomery  street,  Jersey 
City. 

"  This  notice  is  given  you  as  one  of  the  bondsmen  of  said 
Michael  Sandford  as  such  receiver,  in  order  that  you  may  at- 
tend such  examination,  if  you  see  fit  so  to  do. 

"  William  P.  Douglass, 

"  Solicitcyr." 

The  sureties  did  not  appear  before  the  master.  The  master 
reported  a  large  sum  due  from  Sandford.  In  this  report  com- 
pensation was  allowed  Sandford  at  the  rate  fixed  in  the  Chan- 
cellor's order  only  down  to  its  date,  and  a  small  sum  for  com- 
pensation after  that  time.  The  report  disallowed  considerable 
sums  actually  paid  by  Sandford  for  clerk  hire,  on  the  ground 
that  he  could  have  dispensed  with  the  clerks.  It  also  disal- 
lowed many  other  claims  of  discharge  made  by  Sandford. 
Sandford  excepted,  as  did  also  some  of  the  sureties,  but  not 
the  defendant.  The  Chancellor  confirmed  the  report  (except 
as  to  a  small  item,)  but  tlie  decree  in  terms  ignored  the  sure- 
ties as  having  any  standing  in  court,  speaking  of  them  as 
having  appeared  "  without  leave  of  the  court."  Sandford  ap- 
pealed, and  this  court  affirmed  the  Chancellor's  decree. 
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Suit  was  then  brought  on  the  bond  against  the  defendant 
severally,  and  trial  was  had  at  Essex  Circuit.  Mr.  Justice 
Depuc  held  the  accounting  in  chancery  conclusive  on  the 
surety,  and  directed  a  verdict  for  the  full  penalty  of  the  bond, 
which  was  less  than  the  amount  found  due  by  the  accounting. 
This  writ  of  error  brings  up  the  exceptions  taken  to  said 
ruling. 

I.  The  damages  on  the  bond  were  assessable  at  law,  and 
the  accounting  in  chancery  was  at  most  presumptive  evidence 

thereof. 

Normally,  on  a  boud  with  condition,  both  the  breach  and 
the  damages  must  be  determined  at  law,  and  the  constitutional 
guaranty  of  trial  by  jury  is  in  force.  To  obviate  the  incon- 
venience arising  from  this  rule,  many  bonds  for  the  perform- 
ance of  official  duty  are  by  statute  authorized  to  be  so  drawn 
as  to  submit  the  sureties  to  a  different  tribunal.  For  an  illus- 
trative example,  see  the  prescribed  form  of  an  administrator's 
bond.  Rev.,  p.  761,  §  43.  Doubtless  it  is  competent  for  a 
court,  making  the  giving  of  a  bond  a  prerequisite  to  the  ap- 
pointment to  an  office  within  its  gift,  to  prescribe  the  terms 
of  the  bond,  and  of  course  an  obligor  and  sureties  may  volun- 
tarily put  themselves  under  any  restrictions,  but  none  of  the 
above  circumstances  exist  in  the  case  before  us. 

1.  The  statute  on  "corporations"  does  not  require  a  re- 
ceiver to  give  bond. 

2.  The  Chancellor's  order  requiring  a  bond  did  not  provide 
for  a  conclusive  accounting  in  his  court. 

3.  The  condition  of  the  bond  did  not  bind  the  sureties  to 
such  an  accounting. 

Mr.  Justice  Depue  argues  that  the  duty  to  account  and  pay 
over  is  a  part  of  the  duties  which  the  bond  undertakes  that 
the  receiver  will  "  faithfully  perform,"  but  this  is  not  clear. 
A  receiver  of  an  insolvent  corporation  has  very  broad  discre- 
tionary powers  (sections  72-77,)  and  when  he  has  completed 
his  trust  it  is  made  his  duty  (section  72,)  "to  pay  into  the 
Court  of  Chancery  all  the  moneys  and  securities  for  money 


128        COURT  OF  ERRORS  AND  APPEALS. 

Ball  V.  Chancellor. 

arising  from  sales  or  which  the  said  receiver  shall  collect  or 
require,  by  virtue  of  the  authority  vested  in  him,  to  be  dis- 
posed by  the  receiver  from  time  to  time,  under  order  of  the 
said  court,  among  the  creditors  of  said  company,  first  making 
to  the  receiver  such  reasonable  compensation  as  to  the  Chan- 
cellor may  seem  just  and  proper,  and  also  deducting  the  costs 
of  the  proceedings  in  the  said  court." 

Section  76  of  the  act  requires  an  immediate  inventory  of 
the  estate  of  the  corporation,  and  a  "  report  of  proceedings  " 
every  six  months.  There  is  no  provision  for  an  accounting, 
though  probably  it  is  inferable  under  ordinary  chancery  pro- 
cedure. We  submit  that  there  is  no  express  or  implied  pro- 
vision of  the  statute  which  vests  in  the  Chancellor  the  power 
to  decide,  as  against  sureties,  how  much  money  the  receiver 
must  pay  into  court.  The  Chancellor  may  have  control  over 
the  receiver  as  his  officer,  but  the  sureties  have  the  right  to  the 
determination  of  the  ordinary  common  law  tribunals  on  this 
question.  A  stricter  rule  of  responsibility  might  be  justly  ap- 
plied to  the  receiver  personally  than  to  his  sureties.  In  the 
very  case  before  us  the  Chancellor  held  Sandford  liable  in 
large  amounts  for  neglect  because  he  had  permitted  the  statute 
of  limitations  to  run  on  a  claim,  because  he  failed  to  redeem 
check-stamps,  &c.  Had  not  the  sureties  a  right  to  a  jury  on 
those  points  ? 

Certainly,  the  moneys  which  the  receiver  is  required  to  pay 
into  court  are  only  the  net  proceeds  of  the  insolvent  estate. 
His  disbursements,  counsel  fees,  clerk  hire,  &c.,  are  to  be  de- 
ducted in  the  natural  order  of  things,  even  if  they  are  not  in- 
cluded in  the  languao-e,  "  first,  *  *  *  also  deducting:  the 
costs  of  the  proceedings  in  said  court."  Have  not  the  sureties 
of  a  receiver  the  right  to  dispute  the  Chancellor's  determina- 
tion of  the  necessity  and  good  faith  of  the  receiver's  disburse- 
ments, and  to  go  to  the  country  on  the  issue?  Have  they 
not  a  right  to  the  in'erpretation  of  the  common  law  courts  of 
the  Chancellor's  order  for  compensation?  Wherein  does  this 
extra  statutory  bond  they  signed  differ  from  any  other  bond 
for  the  faitliful  performance  of  duty,  e.  g.,  that  of  a  city  treas- 
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urer?  In  Town  of  Union  v.  Bermes,  15  Vroom  269,  the  Su- 
preme Court  held  that  the  account  of  such  an  officer,  pre- 
sented to  the  city  council  under  a  provision  of  the  charter  that 
he  should  account,  was  prima  facie  evidence  against  his  sure- 
ties, but  was  not  conclusive.  Suppose  the  charter  had  given 
the  council  power  to  audit  the  account,  would  the  disallow- 
ance by  the  council  of  items  of  discharge  reported  by  the 
treasurer  be  even  prima  facie  evidence  against  sureties? 

The  sureties  on  a  receiver's  bond  are  indeed  frequently  held 
by  the  accounting  in  the  court  appointing,  but  tiiis  is  because 
the  "  comlitions  of  the  security  "  are  determined  by  the  court 
at  the  time  of  the  appointment.  High  on  Receivers,  §  118. 
"  When  the  bond  or  recognizance  given  by  a  receiver  is  con- 
ditioned to  be  void  if  he  shall  duly  perform  his  duties  as  re- 
ceiver and  account  to  the  court,  the  obligation  becomes  abso- 
lute upon  his  failure  so  to  do."  High  on  Receivers,  §  129. 
In  the  case  which  the  respondent's  counsel  will  cite  from  118 
Mass.,  the  condition  of  the  bond  was,  inter  alia,  to  "  truly  and 
faithfully  account.^' 

The  effect  of  the  undertaking  of  the  surety  must  be  that  he 
will  be  bound  by  a  suit  against  or  accounting  by  his  principal, 
in  order  to  n>ake  the  same  conclusive  against  him.  See 
Brandt  on  Suretyship,  §§  524,  et  seq.,  particularly  sections  532 
and  533,  as  to  the  difference  between  bonds  of  administrators, 
etc.,  and  other  official  bonds. 

Especial  attention  is  requested  to  the  learned  discussion  of 
this  subject  by  Judge  Esek  Cowen,  in  Douglass  v.  Hoicland, 
24  Wend.  35,  beginning  at  page  52  of  the  report. 

II.  The  notice  to  the  sureties  that  the  receiver  was  about 
to  account  before  a  master  did  not  deprive  them  of  their  right 
to  a  trial  by  jury  at  law. 

It  is  plain  that  if  our  first  proposition  is  true,  this  second 
one  necessarily  follows.  There  is  little  doubt  of  the  power 
of  the  Chancellor  to  call  for  an  account  from  his  own  officer, 
and  it  was  but  courtesy  to  notify  the  sureties  of  the  taking  of 
the  account.     Perhaps  such. a  notice  was  necessary  to  make 
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the  accounting  even  prima  fade  evidence  against  the  sureties, 
but  surely,  if  the  sureties  were  entitled  to  a  common  law  trial 
and  the  verdict  of  a  jury,  a  notice  to  them  of  an  accounting  in 
chancery  could  not  deprive  them  of  their  rights. 

III.  If  the  sureties  could  be  held  by  the  accounting  if 
properly  notified,  but  not  otherwise,  then  the  notice  in  this 
case  was  not  sufficient. 

Mere  notice  to  sureties  is  not  enough.  Even  presence  at 
the  trial  does  not  avail  to  bind  them.  There  must  be  oppor- 
tunity given  them  to  defend.  Brandt  on  Suixtyskip,  §  524. 
The  Chancellor  expressly  says  that  those  parties  who  ap- 
peared had  no  leave  to  do  so.  Of  what  avail  was  the  empty 
notice  ? 

The  judgment  below  should  be  reversed. 

For  the  defendant  in  error,  Wm.  P.  Douglass. 

In  January,  1875,  the  Union  Bank  of  Jersey  City  became 
insolvent,  and  Michael  Sandford  was  appointed  receiver  under 
section  71  of  an  act  concerning  corporations.  Rev.,  p.  189. 
Proceedings  were  afterwards  taken  in  the  Court  of  Chancery 
to  compel  the  receiver  to  account,  and  on  an  accounting  before 
a  master  he  was  found  indebted  to  the  estate  in  the  sura  of 
$30,625.90.  Exceptions  were  taken  to  the  master's  report, 
and  the  amount  was  reduced  by  $527.29,  and  a  decree  made 
requiring  the  receiver  to  pay  over  the  sum  of  $30,096.61  and 
interest  from  January  3d,  1883,  the  date  of  the  master's  re- 
port, and  the  costs  of  the  exceptions.  Matter  of  Union  Bank, 
10  Steiv.  Eq.  420. 

An  appeal  was  taken  to  this  court,  and  the  decree  v/as  re- 
versed so  far  as  it  required  the  payment  of  the  costs  of  the 
excc})tions,  otherwise  it  was  affirmed  and  the  cause  was  re- 
mitted to  the  Court  of  Ciiancery,  where  a  new  decree  was 
made  requiring  the  payment  of  the  sum  found  due  ($30,096.- 
61  and  interest  from  January  3d,  1883,)  within  a  certain  time 
therein  specified.     Sandford  v.  Clarke,  11  Stew.  Eq.  265. 

Sandford  failed  to  obey  the  decree,  and  the  Chancellor  or- 
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dered  the  prosecution  of  his  bond,  and  several  actions  were 
brought  ag-aiust  his  sureties.     This  is  one  of  these  suits. 

The  bond  given  by  Sandford  on  his  appointment  is  several 
and  not  joint.  The  order  appointing  him  receiver  was  on 
condition  that  he  should  give  such  a  bond,  and  is  authorized 
by  the  statute.  Rev.,  p.  190,  §  73.  The  receiver  was  an 
officer  required  to  give  bond  before  entering  on  the  discharge 
of  his  duties,  and  the  Court  of  Chancery  had  a  right  to  im- 
pose these  terms.     This  bond  is  therefore  an  official  bond. 

The  duties  of  such  a  receiver  are  pr-escribed  by  the  statute, 
among  them  is  the  duty  "  to  pay  into  the  Court  of  Chancery 
all  the  moneys  and  securities  for  money  arising  from  such 
sales,  or  which  the  said  receiver  *  *  *  shall  collect  or 
receive  by  virtue  of  the  authority  vested  in  them."  Hev.,  p. 
189,  §  73.  This  necessarily  implies  an  accounting  in  the 
Court  of  Chancery  of  the  moneys  and  securities  received. 
And  the  receiver  is  always  under  the  control  of  the  Court  of 
Chancery,  which  has  power  to  make  to  the  receiver  "such 
reasonable  compensation  as  the  Chancellor  may  deem  just  and 
proper."  The  question  of  the  receiver's  compensation  is 
wholly  to  be  determined  in  the  Court  of  Chancery. 

The  first  and  second  errors  are  not  well  assigned.  They 
are  based  upon  the  assumption  that  the  proceedings  in  the 
Court  of  Chancery  in  the  cause  in  which  the  receiver  was  ap- 
pointed, and  in  which  his  compensation  was  fixed,  his  account 
taken  and  his  liability  to  the  estate  ascertained,  should  not 
have  been  admitted  in  evidence  in  an  action  against  plaintiff 
in  error,  who  was  one  of  his  sureties.  The  receiver's  bond 
wtLS  conditioned  that  he  should  "  faithfuMy  perform  the  duties 
of  his  office  as  such  receiver."  Not  having  done  this,  his 
sureties  are  liable  for  his  default,  and  the  bond  and  the  decree 
of  the  Court  of  Chancery  on  the  accounting  fix  the  liability 
of  the  surety,  and  the  proceedings  in  the  latter  court  were 
''  competent  evidence  against  his  sureties  as  well  as  himself, 
both  of  a  breach  of  his  bond  and  of  an  amount  due  from  him 
upon  such  breach,  for  which  they  are  responsible."  And 
"the  question.  What  compensation,  if  any,  is  due  to  this  re- 
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cciver,  can  only  be  determined  in  the  cause  in  which  the  re- 
ceivers were  appointed."  Commonwealth  v.  Gould,  118  Mass. 
300,  especially  page  307. 

The  surety's  liability  extends  to  all  that  the  receiver  would 
have  been  required  to  pay,  including  the  cost  of  appointing  a 
new  receiver.  Mamisell  v.  Egan,  3  Jones  &  La  T.  251 .  This 
evidence  was  not  only  competent,  but  conclusive,  even  in  the 
absence  of  notice  to  the  plaintiff  in  error  of  the  accounting. 
Heard  v.  Lodge,  20  Pick.  53,  58.  But  he  had  notice  of  the 
accounting  and  took  no  steps  to  protect  himself  or  his  interest. 
The  notice  which  was  served  on  the  plaintiff  in  error  was  in 
evidence  at  the  trial,  and  service  of  it  was  admitted. 

There  is  no  question  but  that  tlie  surety  might  have  pro- 
tected himself  in  this  notice.  The  practice  is  well  established 
that  "  the  surety  may  have  leave  to  attend  the  passing  of  the 
account."     Daioson  v.  JRayncs,  2  Huss.  466. 

As  to  the  third  and  fourth  assignments,  if  the  views  above 
slated  and  authorities  cited  have  any  weight,  these  assignments 
are  already  disposed  of. 

The  fifth  and  sixth  assignments  are  to  the  refusal  of  the 
judge  to  charge  that  only  nominal  damages  could  be  recov- 
ered. The  evidence  showed  the  receiver  to  be  a  defaulter  to 
the  extent  of  over  $30,000,  and  likewise  showed  the  creditors 
of  the  estate  unpaid  to  an  amount  exceeding  the  penalty  of 
the  bond.  It  is  evident  that  there  was  here  substantial  dam- 
ages which  the  full  penalty  of  the  bond  would  not  satisfy. 

The  seventh  assignment  is  to  the  charge  of  the  court  to  the 
jury.  If  this  evidence  was  as  above  stated,  and  was  conclu- 
sive, the  considerations  above  urged  necessarily  controlled  the 
court  in  its  charge,  and  the  charge  was  according  to  law.  In 
Daicson  v.  Raynes,  supra,  it  is  held  that  "  the  penalty  is  for- 
feited by  the  breach  of  the  condition  ;  tiie  amount  of  the  pen- 
alty is  the  debt  due  from  the  sureties  at  law."  This  was  the 
case  of  a  receiver. 

The  case  upon  which  the  plaintiff  in  error  relies  is  that  of 
Douglass  v.  Howland,  24  Wend.  35,  in  which  an  elaborate 
opinion  was  rendered  by  Cowen,  J.,  but  an  examination  of 
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this  opinion,  especially  pages  55  and  56,  will  show  conclu- 
Bively  that  the  ciuTCut  of  judicial  decision  at  that  time  Avas  in 
favor  of  the  binding  force  of  a  decree  against  an  officer  in  a 
suit  against  his  surety,  when  it  was  part  of  the  duty  of  tlie 
jjrincipal  to  account  in  the  court  in  which  the  decree  was 
made,  there  being  no  allegations  of  mistake  or  collusion. 

We  submit  that  there  is  no  error  in  the  record,  and  that  the 
judguient  of  the  Supreme  Court  should  be  affirmed. 

The  opinion  of  the  court  was  delivered  by 

Beasley,  Chief  Justice.  This  is  a  suit  against  a  surety 
on  the  bond  of  a  receiver  appointed  by  the  Chancellor,  on 
proceedings  in  his  court  winding  up  the  affiiirs  of  an  insolvent 
bank.  Such  receiver  was  appointed  by  force  of  the  seventy- 
second  section  of  the  act  concerning  corporations,  whereby  it 
is  made  the  duty  of  such  officer,  among  other  things,  in  the 
statutory  language,  "  to  pay  into  the  Court  of  Chancery  all 
the  moneys  and  securities  for  money  arising  from  such  sales, 
or  which  the  said  receiver  or  receivers,  &c.,  shall  collect  or 
receive  by  virtue  of  the  authority  vested  in  them,  to  be  dis- 
posed of  by  the  said  receiver,  &c.,  from  time  to  time,  under 
the  order  of  the  said  court,  among  tlie  creditoi*s  of  the  said 
company,  first  making  to  the  receiver,  &c.,  such  reasonable 
compensation  as  the  Chancellor  may  deem  just  and  proper, 
and  also  deducting  the  costs  of  the  proceeding  in  the  said 
court."     Bev.,  p.  189. 

By  the  following  section  of  this  same  law  the  receiver  is 
required,  besides  taking  a  prescribed  oath  of  office,  to  "comply 
with  such  terms  as  the  Chancellor  in  his  order  appointing  him 
may  prescribe,"  and  in  the  present  instance,  which  was  in  ac- 
cordance with  the  usual  practice,  this  officer  was  directed  to 
execute  a  bond,  with  which  mandate  lie  complied,  giving  the 
obligation  now  in  suit,  the  condition  of  such  instrument  being 
that  the  receiver  "shall  faithfully  perform  the  duties  of  his 
office  as  such  receiver." 

From  the  developments  at  the  trial  at  the  Circuit  Court  it 
appeared  that,  upon  the  petition  of  creditors,  the  receiver  had 
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been  ordered  by  tlie  Chancellor  to  render  an  account,  and  that 
it  had  been,  in  tlic  ordinary  course,  referred  to  a  special  master 
to  take  such  account  and  to  report  thereupon.  Due  notice  of 
the  taking  of  this  account  before  the  master  was  given  by  the 
solicitor  of  the  petitioning  creditors  to  the  appellant  and  the 
other  bondsmen  of  the  receiver,  in  which  it  was  stated  that 
they  might  attend  such  examination  if  they  saw  fit  so  to  do. 
Upon  the  coming  in  of  the  master's  report  an  order  nisi  to  con- 
firm the  same  was  taken,  and  a  copy  served  on  the  appellant. 
Some  of  the  co-sureties  with  the  appellant  filed  exceptions. 
The  receiver  appealed  from  the  decree  of  the  Chancellor  to 
the  Court  of  Appeals,  and  on  the  remittitHr  from  that  court  a 
final  decree  was  entered  finding  the  receiver  in  arrears  in  a 
sum  much  larger  than  that  for  which  the  appellant  stood 
bound. 

At  the  trial  the  counsel  of  the  appellant  insisted  that  the 
decree  ascertaining  the  amount  of  money  for  which  the  re- 
ceiver was  in  default  was  not  competent  evidence  against  the 
appellant,  and,  in  the  next  place,  that  if  it  was  competent  it 
was  not  conclusive,  and  that  the  accounts  of  the  receiver  could 
be  restated  by  the  jury.  The  judge  trying  the  case  charged 
the  reverse  of  both  these  propositions,  and  the  correctness  of 
charge  is  the  subject  to  be  passed  upon  on  this  writ  of  error. 

The  general  principles  that  regulate  the  subject  thus  intro- 
duced have  not  been,  in  all  cases,  very  clearly  defined  by  the  de- 
cisions, for  the  judicial  views  in  this  field  are  not  to  be  recon- 
ciled. And  yet,  however  much  this  may  be  the  state  of  affairs 
with  respect  to  some  of  the  particulars  embraced  within  the 
scope  of  the  topic,  the  rule  applicable  to  the  present  facts  may 
be  considered  to  be  settled  by  a  weight  of  authority  and  reason 
that  may  be  said  to  have  laid  it  at  rest.  That  rule  is,  that 
when  it  is  the  duty  of  the  principal  to  account  in  the  business 
undertaken  by  him,  such  accounting  is  a  part  of  the  res  gestce, 
and  such  settlement,  legally  and  fairly  made,  will  be  obliga- 
tory on  the  surety  in  all  cases  to  the  extent,  at  least,  of  being 
evidence  against  him  in  a  suit  on  his  contract  of  suretyship. 
This  principle  is  illustrated  and  declared  in  the  case  of  Town 


MARCH  TERM,  1885.  135 

Ball  V.  Chancellor. 

of  Uaion  v.  Bermes,  15  Vroom  269.  And  I  also  think  that 
when  such  accounting,  as  a  part  of  such  res  gestce,  is  to  take 
place  before  a  court  of  judicature,  that  the  judgment  of  such 
tribunal  will  be  as  conclusive  upon  such  surety  as  it  is  upon 
the  principal.  Nor  does  it  make  any  difference,  in  these  re- 
spects, whether  the  duty  of  the  principal  to  make  such  ac- 
counting be  expressly  stipulated  for  in  the  instrument  com- 
posing the  suretyship,  or  such  obligation  is  merely  to  be 
necessarily  inferred  from  the  nature  of  the  business  in  ques- 
tion. It  should  be  noted  that  the  rule  thus  delineated  would 
not  embrace  ordinary  judgments  obtained  against  the  princi- 
pal for  breaches  of  duty  in  the  course  of  the  guaranteed  busi- 
ness, so  as  to  make  them,  per  se,  evidence  in  a  suit  against  the 
party,  for  such  judgments  are  no  part  of  the  res  gestce ;  and,  in 
order  to  render  such  recoveries  efficacious  for  the  latter  pur- 
pose, an  opportunity  must  have  been  afforded  the  surety,  by 
notice  or  otherwise,  of  taking  part  in  the  defence  of  the  pri- 
mary action.  Kip  v.  Brighani,  6  Johns.  158;  Thomas  v. 
Habbell,  lb  N.  Y.  408. 

It  would  seem  to  me  to  be  difficult  to  assign  any  reason 
why  the  legal  rule  above  stated,  to  the  effect  that  a  judgment 
on  an  accounting  made  by  a  principal  should  not  be  admis- 
sible in  evidence  in  a  suit  against  the  surety  by  reason  of  the 
withholding  of  the  amount  so  settled,  when  the  rendering  of 
such  account  in  the  mode  adopted  was  a  part  of  the  conduct 
of  the  principal  embraced  in  the  terms  of  the  suretyship.  It 
is  then  clearly  part  of  the  res  gestce,  i.  e.,  of  the  business  the 
faithful  performance  of  which  forms  the  staple  pf  the  guar- 
anty. If  it  is  not  admissible  in  evidence  against  the  surety, 
then  it  must  follow  that  none  of  the  doings  of  the  principal 
in  the  business  are  so  admissible. 

In  the  case  in  hand  it  was  the  plain  duty  of  the  receiver  to 
account  in  the  Court  of  Chancery,  and  to  pay  over  the  amount 
found  due  from  him  in  that  proceeding;  and  when  the  appel- 
lant stipulated  for  his  good  conduct  in  office,  he  just  as  clearly 
covenanted  that  the  principal  would  do  those  particular  acts 
as  if  such  duties  had  been  specifically  designated  in  the  obli- 
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gatiou  signed  by  him.  Therefore,  if  the  case  were  presented 
I  should  be  inclined  to  liold  that  the  decree  in  question  would 
have  conclusively  bound  this  surety  even  in  the  absence  of  a 
notice  to  him  of  the  pendency  of  such  proceeding  . 

But,  on  the  present  occasion,  all  that  this  court  is  called 
upon  to  decide — and  Avhich  is,  consequently,  all  that  is  passed 
upon — is  whether  this  decree,  which  ascertained  in  his  ac- 
counting the  amount  due  from  this  receiver,  is  competent  and 
conclusive  evidence  against  the  appellant,  he  having  had  an 
opportunity  to  intervene  and  co-operate  in  such  settlement. 
It  clearly  appears  that  he  was  notified  of  the  hearing  before 
the  master,  and  of  the  coming  in  of  the  report  of  that  officer, 
and  therefore,  according  to  the  well-settled  practice  of  the 
Court  of  Chancery,  it  was  within  his  power  to  put  in  question 
any  pertinent  matter  he  deemed  contestable.  In  point  of  fact, 
some  of  the  other  sureties  on  this  bond  took  that  course. 
This  appellant,  consequently,  was  as  much  a  party,  for  every 
substantial  purpose  of  the  judicial  procedure  referred  to,  as 
though  the  proceeding  had  been  a  formal  suit  against  him  and 
his  principal.  Under  such  conditions,  I  do  not  find  that  it 
has  ever  been  held  that  a  decree  of  this  nature  w^as  not  both 
admissible  and  conclusive  upon  all  the  persons  thus  directly 
involved  in  it.  Such  was  the  opinion  of  the  court  in  the  case 
of  3fethodist  Episcopal  Church  v.  Barker  et  al.,  18  iV.  Y. 
463.  An  opposite  view  would  be  attended  by  enormous  em- 
barrassments. If  the  entire  account  can  be  overhauled  at  the 
instance  of  the  surety,  it  is  obvious  that  no  reasonable  inves- 
tigation of  such  multiform  matters  could  be  made  by  a  jury. 
In  the  present  instance,  an  ascertainment  of  the  sum  due  from 
this  receiver  would  be  impossible  in  the  legal  forum,  as  the 
statute  requires  the  Chancellor  to  fix  the  amount  of  his  com- 
missions. The  Circuit  judge  was  plainly  right  in  admitting 
the  evidence  in  question  and  in  his  ruling  that  it  was  conclu- 
sive on  the  surety. 

Let  the  judgment  be  affirmed. 

For    affirmance — The    Chancellor,    Chief    Justice, 
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Knapp,  Magie,  Parker,  Reed,  Scudder,  Van  Syckel, 
Broav^x,  Clement,  Cole,  Patersox.     12. 

For  reversal — None. 


THE   NEW   YORK,   LAKE   ERIE  AND  WESTERN   RAILWAY 
COMPANY  V.  WILLIE  HARING,  BY  HIS  NEXT  FRIEND. 

1.  A  corporation  cannot  defend  itself,  in  an  action  for  a  tort  done  by  it 
on  the  ground  that  the  business  in  the  prosecution  of  wliich  the  tort 
was  done  was  ultra  vireH. 

2.  The  plaintiff  was  injured  by  the  mismanagement  of  a  street  horse  car. 
The  defendant  contended  that  even  if  the  jury  found  that  it  ran  such 
horse  cars  that,  as  it  had  no  franchise  so  to  do,  it  could  not  be  liable 
to  the  action.     Held,  such  defence  was  untenable. 

3.  An  agent  of  the  railroad  company  ejected,  with  unnecessary  violence, 
a  passenger  from  the  cars.  Held,  the  company  was  liable  for  the  hurts 
to  the  passenger  done  in  tlie  course  of  such  ejection. 


On  error  to  the  Supreme  Court. 

This  case  was  tried  at  the  September  Term,  1884,  of  the 
Hudson  Circuit  Court,  before  Mr.  Justice  Knapp  and  a  jury, 
and  a  verdict  rendered  for  the  plaintiff  below,  Haring,  for  the 
sum  of  $1000,  and  judgment  being  entered  tliereon,  a  writ  of 
error  was  brought  to  this  court. 

For  the  plaintiff  in  error,  Cortlandt  &  B.  W.  Parker. 

For  the  defendant  in  error,  jB.  B.  Seymour. 

The  opinion  of  the. court  was  delivered  by 

Beasley,  Chief  Justice.  The  injury  for  which  this 
suit  was  brought  was  an  alleged  unauthorized  ejection  from  a 
horse  railroad  car  that  was  runnino;  at  the  time  on  the  road 
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of  a  corporation  known  as  the  Pavonia  Horse  Railroad. 
There  was  evidence  tending  to  show  that,  at  the  time  in  ques- 
tion, the  plaintiff  in  error  was  using  this  road  and  running 
the  cars  over  it  in  charge  of  its  own  agents,  and  was  receiving 
tiie  profits  arising  from  the  business ;  and  it  was  properly  left 
to  the  jury  to  find  whether  sucli  usufruct  of  such  road  existed. 
Xevertheless,  the  counsel  of  the  defendant  below  insisted  and 
asked  the  judge  to  charge  the  jury  to  find  against  the  action 
even  though  they  should  be  of  opinion  that  his  client  was  thus 
engaged  in  the  specified  business.  The  ground  assigned  was 
that  the  plaintiff  in  error  could  not  legally  undertake  the  em- 
ployment in  question,  not  having  been  vested  with  the  requi- 
site franchise,  and  that  consequently  it  was  not,  in  its  corpo- 
rate capacity,  liable  for  any  of  the  consequences  of  such 
employment. 

But  the  doctrine  of  ultra  vires  does  not  apply  to  torts  of 
this  nature.  It  would  indeed  be  an  anomalous  result  in  legal 
science  if  a  corporation  should  be  permitted  to  set  up  that  in- 
asmuch as  a  branch  of  the  business  prosecuted  by  it  was 
wrongful,  therefore  all  the  special  wrongs  done  to  individuals 
in  the  course  of  it  were  remediless.  But  in  such  situations 
corporate  bodies,  like  individuals,  cannot  take  advantage  of 
their  own  wrong  by  way  of  defence.  If  corporations  are  not 
to  be  held  responsible  for  injuries  to  persons  done  in  the  trans- 
action of  a  series  of  wrongful  acts,  such  an  immunity  would 
have  a  wide  scope.  All  wrongs  done  by  such  bodies  are,  in 
a  sense,  ultra  vires,  and  if  the  want  of  a  franchise  to  do  the 
tortious  act  be  a  defence,  then  corporations  have  a  dispensa- 
tion from  liability  for  these  acts  peculiar  to  themselves. 

There  does  not  appear  to  have  been  raucii  discussion  of  this 
subject,  but  a  case  decided  by  the  Supreme  Court  of  Tennes- 
see is  directly  on  the  point.  The  precedent  referred  to  is  re- 
ported in  53  Term.,  p.  634,  and  is  entitled  Hutchinson  v. 
Western  and  Atlantic  R.  R.  Co.  It  was  an  action  against  a 
corporation  for  damages  occasioned  by  the  negligence  of  its 
employees.  It  appeared  that  tiie  railroad  company  M'as,  with- 
out authority  running  a  line  of  steamers,  and  the  plaintiff  had 
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been  hurt  by  the  mismanagement  of  one  of  them.     The  de- 
fence of  ultra  vires  was  interposed  in  that  case,  as  in  the 
present,  but  it  was  rejected  on  the  ground  that  such  doctrine 
had  no  application  to  torts  of  that  character. 
This  exception  cannot  prevail. 

The  second  ground  urged  for  a  reversal  of  this  judgment 
was  the  exclusion  of  the  defendant's  oiFer  to  make  proof  of 
what  an  absent  witness  had  testified  to  at  a  previous  trial  of 
this  cause.  The  right  to  put  in  this  secondary  evidence  was 
claimed  for  the  reason  that  the  witness  in  question  was  out  of 
the  state  and,  although  requested,  had  refused  to  attend  the 
trial. 

This  offer  was,  in  my  opinion,  properly  rejected.  Mere 
absence  from  the  jurisdiction,  coupled  with  a  refusal  to  attend 
as  a  witness,  has  never,  in  the  practice  of  our  courts,  been  held 
to  authorize  the  introduction  of  the  testimony  of  the  witness 
previously  taken.  If  it  had  been  shown  that  this  witness  had 
left  this  state,  and,  upon  diligent  inquiry,  his  whereabouts 
could  not  be  discovered,  then  a  ground  would  have  been  laid 
for  the  course  proffered.  The  substitution  of  the  former  tes- 
timony for  the  re-examination  obtains  only  from  the  practical 
necessity  of  the  occasion.  But  no  such  necessity  exists  when 
the  residence  of  the  witness  is  known  and  he  is  in  the  United 
States,  and  his  testimony  can  be  taken  by  a  commission. 

From  the  examination  of  this  subject  in  the  case  of  Berney 
V.  Mitchell,  5  Vroom  337,  it  is  manifest  that  the  practice  in 
the  different  states  in  this  particular  is  not  uniform,  but,  as 
has  been  already  stated,  the  rule  must  be  considered  settled  in 
this  state  by  inveterate  usage. 

So,  I  think,  no  fault  can  be  found  with  the  charge  of  the 
judge  in  that  part  of  it  which  defined  the  extent  to  which  the 
railroad  company  was  liable  for  the  act  of  its  agent  in  the  ex- 
pulsion of  the  plaintiff.  It  was,  in  substance,  that  if  the 
driver  of  the  horse  car,  being  the  agent  of  the  railroad  com- 
pany, and  having  the  right  to  expel  the  plaintiff  on  account 
of  his  intention  to  ride  without  paying  his  fare,  transacted  the 
expulsion  so  rudely  and  violently  as  to  cause  the  injury  com- 
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plained  of,  "  Then,"  the  jndge  said,  "  I  think  you  may  say  that 
it  is  a  part  of  the  act  of  removal,  and  the  driver,  or  the  Com- 
pany whose  agent  he  was,  would  be  liable."  This  instruc- 
tion plainly  limited  the  responsibility  of  the  railroad  company 
to  the  results  of  the  acts  of  its  agent  in  its  business. 
The  judgment  is  affirmed. 

For  affirmance — The  Chancellor,  Chief  Justice, 
Dixox,  Magie,  Parker,  Reed,  Scudder,  Van  Syckei^, 
Brown,  Cole,  Paterson.     11. 

For  reversal — None. 


ENTRIES  V.  STATE. 


1.  A  writ  of  error  will  not  go  directly  from  the  Court  of  Errors  to  the 
Oyer  and  Terminer. 

2.  The  legislature  cannot  sanction  such  a  proceeding,  as  it  is  one  of  the 
prerogatives  of  the  Supreme  Court  to  exercise,  in  the  first  instance, 
jurisdiction  in  such  cases. 

3.  Final  judgments  in  the  Circuit  Courts  may  be  transferred  to  this  court 
by  writ  of  error  by  a  direct  procedure  ;  but  this  is  an  exceptional  case 
created  by  the  constitution  itself. 


On  error  to  the  Oyer  and  Terminer  of  the  county  of  Som- 
erset. 

For  the  plamtiff  in  error,  John  Schomp. 

For  the  defendant  in  error,  W.  V.  Steele. 

The  opinion  of  the  court  was  delivered  by 

Beasley,  Chief  Justice.  This  writ  of  error  must  be 
dismissed.  It  is  a  Nyrit  issuing  out  of  this  court,  directed  to 
the  Court  of  Oyer  and  Terminer  in  a  criminal  case;  and  it 
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has  been  repeatedly  held  by  this  court  that  such  a  proceeding 
is  inefficacious  and  void.  It  is  one  of  the  inherent  preroga- 
tive rights  of  the  Supreme  Court,  originally  possessed  by  it 
and  established  in  it  by  the  constitution  of  the  state,  to  super- 
vise all  the  errors  and  irregularities  of  the  inferior  tribunals, 
and  when  such  errors  have  occurred,  the  remedy,  in  the  first 
instance,  must  be  sought  in  that  tribunal.  By  the  constitu- 
tion the  jurisdiction  of  this  court,  as  a  court  of  the  last  resort, 
was  not  enlarged,  except  that  in  the  third  clause  of  section  5 
of  article  VI.  it  is  declared  that  "  final  judgments  in  any  Cir- 
cuit Court  may  be  brought  by  writ  of  error  into  the  Supreme 
Court  or  directly  into  the  Court  of  Errors  and  Appeals." 
This  appears  to  be  the  only  instance  in  which  the  makers  of 
the  constitution  manifest  an  intention  to  diminish,  in  any  de- 
gree, in  favor  of  this  court,  the  superintendency  of  the  Supreme 
Court,  and  in  view  of  this,  during  the  existence  of  a  statute 
authorizing  a  procedure  similar  to  the  present  one,  more  than 
one  of  such  writs  of  error,  going  from  this  court  to  the  Oyer, 
were  declared  here  to  be  mere  nullities. 

But  there  is  also  another  imperfection  in  the  procedure 
which  is  of  a  fatal  nature,  that  is,  that  the  case,  which  it  is  de- 
signed to  lay  as  a  ground  of  judicial  action  in  this  court,  is 
contained  ♦in  a  written  statement  which,  it  is  said,  the  attorneys 
in  the  case  have  agreed  to.  Such  a  paper  is  utterly  worthless 
and  has  no  connection  with  this  writ  of  error,  for  it  is  merely 
annexed,  without  legal  authority,  to  the  writ,  and  therefore  is 
not  brought  to  this  court  by  it. 

The  writ  must  be  dismissed. 

For  dismissal  —  The  Chancellor,  Chief  Justice, 
Depue,  Dixon,  Knapp,  Parker,  Reed,  Scudder,  Van 
Syckel,  Brown,  Clement,  Cole,  Whitaker.     13. 
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STATE,  GEORGE  W.  RUDDY,  PROSECUTOR,  v.  THE   INHAB- 
ITANTS OF  THE  TOWNSHIP  OF  WOODBRIDGE  ET  AL. 

1.  By  the  provisions  of  the  act  to  facilitate  the  colleclioa  of  taxes  in  the 
township  of  Woodbridge,  in  the  county  of  Middlesex,  {Pamph.  L.  1873, 
p.  768, J  the  tax  certificate  given  to  the  purchaser  at  the  sale  for  un- 
paid taxes,  is  to  be  deemed  to  be  canceled  if  the  owner  or  owners  of 
the  land  appear  before  the  township  committee  within  two  years  from 
the  date  of  the  certificate,  and  deposit  with  them,  for  the  purchaser  of 
the  lease,  the  amount  paid  by  him  for  the  lease,  with  interest  at  the 
rate  of  fifteen  per  cent,  per  annum,  which  money  shall,  on  demand,  be 
paid  to  ihe  party  owning  and  holding  the  certificate.  Held,  that  a 
tender  of  the  money  to  the  purchaser  was  a  compliance  with  the  pro- 
visions of  the  statute. 

2.  Statutory  provisions  for  the  redemption  of  land  from  tax  sales  are  to 
be  construed  liberally. 


Error  to  the  Supreme  Court.  For  opinion  of  Supreme 
Court  see  17  Vroom  109. 

For  the  plaintiff  in  error,  B.  A.  Vail. 

For  the  defendants  in  error,  JE.  Cutter. 

The  opinion  of  the  court  was  delivered  by 

The  Chaxcellok.  The  object  of  this  suit  is  to  set  aside 
a  certificate  of  sale  of  land  in  Woodbridge  township,  Middle- 
sex county,  for  unpaid  taxes,  and  a  lease  of  the  property  given 
to  the  purchaser  September  1st,  1879,  in  pursuance  of  the 
sale.  The  proceedings  were  taken  under  the  act  "  to  facilitate 
ihe  collection  of  taxes  in  the  township  of  Woodbridge,  in  the 
county  of  Middlesex,"  approved  April  4th,  1873.  Pamph. 
L.,  p.  758.  By  the  provisions  of  that  act  the  tax  certificate 
given  to  the  purcliaser  at  the  sale  for  unpaid  taxes  is  to  be 
deemed  to  be  canceled  if  the  owner  or  owners  of  the  land  ap- 
pear before  the  township  committee  within  two  years  from  the 
date  of  the  certificate,  and  deposi.t  with  them,  for  the  pur- 
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chafer  of*  the  lease,  the  amount  paid  by  him  for  the  lease,  with 
iuterest  at  tlie  rate  of  fifteen  per  cent,  per  annum,  which  money 
sliall,  on  demand,  be  paid  to  the  party  owning  and  holding 
the  certificate.  In  this  case  the  owners  made  a  tender  of  the 
money  to  the  purchaser  within  the  two  years,  but  he  refused 
to  receive  it.  If  the  tender  was  a  compliance  with  the  pro- 
vision for  redemption  in  the  act,  the  certificate  should  be 
held  to  be  canceled,  and  the  lease,  which  was  subsequently 
given,  to  be  void.  The  Supreme  Court  held  that  it  was  not  a 
compliance.  When  it  is  considered  that  this  provision  is 
merely  for  the  benefit  of  the  owner  of  the  land,  to  provide 
him  Avith  a  place  at  which  he  may  deposit  the  money  instead 
of  being  required  to  make  the  tender  to  the  purchaser,  whom 
he  might  not  be  able  to  find  without  great  difficulty  and  per- 
haps could  not  find  at  all,  it  is  quite  obvious  that  that  con- 
struction of  the  act  is  far  too  rigid.  The  township  committee 
have  no  interest  in  the  matter.  The  money,  if  deposited  with 
them,  is  not  to  go  to  the  township,  but  to  the  purchaser. 
They  are  not  even  charged  with  the  duty  of  computing  the 
amount  to  be  deposited.  They  are  mere  depositaries.  Statu- 
tory provisions  for  the  redemption  of  land  from  tax  sales  are 
to  be  construed  liberally.  The  tender  in  this  case  was  a  com- 
pliance with  the  provision  under  considcrui.uu.  The  owners 
of  the  land  might  have  deposited  the  money  with  the  com- 
mittee for  the  purchaser,  who  in  that  case  would  have  had  to 
apply  to  the  committee  for  it,  but  instead  of  doing  so  they 
chose  to  take  the  trouble  to  seek  out  and  find  the  purchaser 
and  tender  it  to  him. 

The  judgment  of  the  Supreme  Court  should  be  reversed. 

For  affirmance — None. 

For  reversal— Tav:  Chancellor,  Chief  Justice,  Depub, 
Dixon,  Knapp,  Parker,  Van  Syckel,  Brown,  Clement, 
Cole,  Paterson.     11. 
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NEW  YORK,  LAKE  ERIE  AND  WESTERN  RAILWAY  COM- 
PANY, PLAINTIFF  IN  ERROR,  v.  SAMUEL  RANDEL,  DE- 
FENDANT IN  ERROR. 

1.  Where  a  railroad  company  has  created  extra  danger  it  is  bound  to  use 
extra  precautions ;  and  if  the  track  is  put  in  a  position  where  the 
trains,  when  close  to  their  transit  over  a  public  street  or  road,  cannot 
be  seen,  that  is  an  extra  danger  calling  for  more  than  ordinary  caution- 
ary signals. 

2.  It  was  not  error  in  the  court,  in  such  a  case,  to  refuse  to  charge  that 
under  the  circumstances  the  company  had  discharged  its  whole  duty 
to  those  of  tlie  public  who  had  occasion  to  use  the  track  at  that  place, 
by  merely  ringing  the  bell  at  the  crossing. 

3.  Where  a  traveler  was  crossing,  in  a  wagon,  tlie  tracks  of  a  railroad  in 
a  place  of  extra  danger,  and  the  flagman  did  not  notify  him  of  the 
coming  of  the  train  until  after  he  had  begun  to  cross  the  tracks,  and 
the  traveler  then  misunderstood  the  warning  and  went  forward  when 
he  ought  to  have  retreated — Held,  that  such  misunderstanding  should 
not,  under  the  circumstances,  be  imputed  to  him  as  negligence. 


Error  to  Passaic  Circuit  Court. 

For  the  plaintiff  in  error,  Cortlandt  Parker. 

For  the  defendant  in  error,  /.  W.  Griggs. 

The  opinion  of  the  court  was  delivered  by 

The  Chancellor.  This  suit  was  brought  by  Samuel 
Randel  to  recover  damages  from  the  railroad  company  for  in- 
juries received  by  him  while  crossing  the  track  of  its  railroad 
Nvhere  it  crosses  Straight  street,  in  the  city  of  Paterson.  The 
injiu-ies  arose  from  a  collision  of  a  locomotive  engine,  drawing 
a  train  of  cars  belonging  to  the  company,  with  Randel's  wagon, 
in  which  he  was  riding.  The  company  insists  that  the  court 
at  the  trial  ought  to  have  given  judgment  of  non-suit  when 
the  plaintiff  rested,  because,  as  it  insists,  the  evidence  showed 
contributory  negligence  on  the  part  of  the  latter.  The  proof 
was  that  just  before  Randel  reached  the  track  (of  which  there 
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were  several)  he  looked  and  saw  that  there  was  no  flagman 
out.  He  then  brought  his  horse,  whii-h  was  on  a  trot,  to  a 
walk,  and  just  before  going  upon  the  tracks  both  looked  and 
listened  to  ascertain  whether  there  would  be  danger  in  cross- 
ing. He  looked  both  up  and  down  the  railroad,  but  saw 
nothing  moving.  It  was  not  until  he  got  upon  the  track  that 
the  flagman,  whose  station  was  on  the  opposite  side  of  the 
tracks  from  that  from  which  Randel  came,  made  his  appear- 
ance. He  came  out  of  his  house  with  his  flag  rolled  up,  and 
moved  so  slowly,  unfurling  it  as  he  walked,  that  Randel 
thought  he  was  getting  ready  to  give  warning  for  a  switching 
train.  Before  the  flagman  got  his  flag  unfurled,  he  cried  out 
to  the  plaintiff  to  warn  him  of  the  approaching  train,  but  it 
was  too  late.  It  is  quite  clear  that  upon  this  evidence  there 
was  no  warrant  for  a  judgment  of  non-suit  on  the  ground  of 
contributory  negligence. 

Error  is"  assigned  also  upon  the   refusal  of  the  judge  to 
charge,  as  requested  by  the  company's  counsel,  that  there  was 
no  proof  that  the  company  was  indefludt  as  to  giving  signals. 
The  judge  submitted  it  to  the  jury  to  say  whether  the  mere 
ringing  of  the  bell  at  the  crossing  where  there  were  so  many 
other  noises  and  where  the  difficulty  of  seeing  approaching 
trains  was  so  great,  was  adequate  warning  on  the  part  of  the 
company.     There  was  no  error  in  the  refusal  to  charge  that 
under  the  circumstances  the  company  had  discharged  its  whole 
dutv  to  those  of  the  public  who  had  occasion  to  cross  the  track 
at  that  place,  merely  by  ringing  the  bell.     The  rule  on  the 
subject  is  laid  down  in  Pennsylvania  R.  R.  Co.  v.  Ilatthews, 
7  Vroom  531,  that  where  a  railroad  company  has  created  extra 
danger  it  is  bound  to  use  extra  precautions.     And,  it  is  added, 
that'' if  the  track  is  put  in  a  position  where  the  trains,  when 
close  to  their  transit  over  a  public  street  or  road,  cannot  be 
seen,  that  is  an  extra  danger  calling  f<n-  more  than  the  ordi- 
nary cautionary  signals. 

Nor  was  there  error  in  the  charge  that  it  was  the  duty  of 
the  flagman  to  notify  the  traveler  l)efore  he  began  to  cross  the 
tracks,  and  that  if  led  by  the  absence  of  the  flagman  and  the 
Vol.  xviir.  1^ 
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fact  that  he  perceived  no  danger,  the  traveler  drove  upon  the 
tracks,  and  after  he  got  there  the  flagman  appeared  and 
warned  him,  but  he  misunderstood  the  warning,  the  fact  that 
he  so  misunderstood  it  and  went  forward  when  he  ought  to 
have  retreated,  would  not,  under  the  circumstances,  be  attribu- 
table to  him  as  negligence. 

The  judgment  should  be  affirmed. 

For  affii-mance — The  Chancellor,  Chief  Justice, 
Depue,  Knapp,  Magie,  Parker,  Reed,  Scudder,  Van 
Syckel,  Brown,  Clement,  Cole,  Paterson.     13. 

For  reversal — None. 


JAMES  D.  VAN  VALKENBERGH  ET  AL.,  PLAINTIFFS ,  IN 
ERROR,  V.  THE  MAYOR  AND  ALDERMEN  OF  THE  CITY 
OF  PATERSON. 

1.  Sureties  on  the  official  bond  of  a  city  clerk,  who  by  the  city  charter  is 
also  ex  officio  register  of  licenses  of  the  city,  are  liable  for  the  embezzle- 
ment by  him  of  license  fees  received  by  him  as  such  register  of  licenses. 

2.  A  surety  upon  an  official  bond  must  be  held  to  have  contracted  with 
reference  to  the  obligations  devolved  upon  his  principal  by  law. 


On  error  to  Passaic  Circuit  Court. 
For  the  plaintiffs  in  error,  E.  Stevenson. 
For  defendants  in  error,  J.  W.  Griggs. 

The  opinion  of  the  court  was  delivered  by 

The  Chancellor.  The  question  presented  is  as  to  the 
extent  of  the  liability  of  tlie  plaintiffs  in  error  as  sureties  upon 
the  official  bond  given  by  Will  Ilagiic  as  clerk  of  the  city  of 
Paterson.    The  bond  was  conditioned  for  the  faithful  perform- 
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ance  by  Hague  of  all  the  duties  enjoined  on  him  as  city  clerk. 
The  liability  which  it  is  sought  to  enforce  under  the  bond  is 
tor  the  embezzlement  by  him  of  license  fees  received  by  him 
as  register  of  licenses  of  the  city.  Under  the  charter  it  is  the 
duty  of  the  register  of  licenses  to  collect  the  fees  for  licenses 
and  pay  them  over  to  the  city  treasurer.  At  the  time  the 
bond  was  given,  the  county  clerk  was  ex  officio  register  of 
licenses.  The  charter  provided  that  for  two  years  after  its 
passage,  and  thereafter  until  otherwise  ordered  by  the  board 
of  aldermen,  the  city  clerk  for  the  time  being  should  be  the 
register  of  licenses.  Part  of  Hague's  duties  as  city  clerk  was 
therefore  the  performance  of  those  of  the  office  of  register  of 
licenses.  The  sureties  had  notice  from  the  charter  itself  that 
the  duties  of  the  latter  office  devolved  upon  the  city  clerk  and 
were  part  of  the  duties  of  his  office,  and  they  therefore  con- 
tracted that  he  would  faithfully  discharge  the  duties  of  the 
office  of  register  of  licenses.  A  surety  upon  an  official  bond 
must  be  held  to  have  contracted  with  reference  to  the  obliga- 
tions devolved  upon  his  principal  by  law. 

The  judgment  of  the  Supreme  Court  should  be  affirmed. 

For  affirmanGe — The  Chancellor,  Chief  Justice, 
Depue,  Knapp,  Magie,  Parker,  Reed,  Scudder,  Van 
Syckel,  Brown,  Clement,  Paterson.     12. 

For  reversal — ^None. 


WILLIAM  S.  STUHR,  PLAINTIFF  IN  ERROR,  v.  THE  MAYOR 
AND  COMMON  COUNCIL  OF  THE  CITY  OF  HOBOKEN, 
DEFENDANTS  IN  ERROR. 

1.  The  intention  of  the  legislature  in  forbidding,  under  the  charter  of 
Hoboken,  that  the  salary  or  compensation  of  an  officer  which  has 
once  been  fixed  shall  not  be  increased  during  tlie  continuance  of  his 
term,  was  to  prevent  council  from  giving  to  an  officer  during  his  term 
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a  larger  salary  or  more  compensation  than  that  which  was  fixed  for 
his  office  when  his  term  began. 

Where,  after  an  ordinance  is  passed  fixing  a  salary  for  the  next  ensu- 
ing term,  an  officer  is  elected,  the  ordinance  will  fix  the  salary  for  that 
term,  although  it  did  not,  because  of  the  necessity  of  publishing  it* 
take  effect  until  after  the  term  began. 


Error  to  the  Supreme  Court. 

For  the  plaintiff  in  error,  Wm.  S.  Stuhr,  in  pro.  pers. 

For  the  defendants  in  error,  Theodore  Ryerson. 

The  opinion  of  the  court  was  delivered  by 

The  Chancellor.  By  a  supplement  to  the  charter  of 
the  city  of  Hoboken  it  is  provided  that  the  salary  or  compen- 
sation of  any  officer  which  has  once  been  fixed  shall  not  be 
increased  during  the  continuance  of  his  term  of  office.  On 
the  22d  of  April,  1884,  an  ordinance  was  passed  (over  the 
mayor's  veto)  providing  that  from  and  after  the  first.  Monday 
of  May  then  next,  the  salary  of  the  corporation  attorney 
(which  was  tlien  fixed  at  $1200  a  year)  should  be  $2000  a 
year.  That  ordinance  could  not,  by  the  provisions  of  the 
charter,  go  into  effect  until  it  had  been  published  twenty  days. 
It  went  into  effect  on  the  17th  day  of  May.  The  plaintiff 
was  appointed  corporation  attorney  oh  the  5th  of  May,  and 
qualified  the  next  day.  His  term  of  office  was  one  year,  com- 
mencing on  the  first  Monday  in  ]\Iay.  The  question  is 
whether  liis  salary  is  fixed  by  that  ordinance,  seeing  that  it 
did  not  go  into  effect  until  after  his  term  of  office  began.  It 
will  have  been  seen  that  the  ordinance  was  passed  before  the 
plaintiff's  term  commenced,  although  it  did  not  go  into  effect 
until  afterwards.  The  intention  of  the  legislature  in  forbid- 
ding that  the  salary  or  compensation  of  an  officer  which  has 
once  been  fixed  shall  not  be  increased  during  the  continuance 
of  his  term,  was  to  prevent  the  council  from  giving  to  an 
officer,  during  his  term,  a  larger  salary  or  more  compensation 
than  that  which  was  fixed  for  his  office  when  his  term  began. 
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By  the  ordinance  in  question  the  council,  in  April,  fixed  the 
salary  of  tlie  corporation  attorney  for  the  year  beginning  on 
the  first  Monday  in  May  then  next ;  that  is,  for  the  next  en- 
suing term.  Although  the  ordinance  did  not,  because  of  the 
necessity  of  publishing  it,  take  eifect  until  after  tlie  term 
began,  it  nevertheless  fixed  the  salary  for  that  term.  And 
having  been  passed  before  the  term,  the  plaintiff  took  his 
office  with  a  right  to  the  benefit  of  its  provisions,  provided  it 
should  become  a  law.  To  give  the  ordinance  such  effect  is 
not  in  contravention  of,  but  in  accordance  v/ith,  the  intention 
of  the  legislature. 

The  judgment  of  the  Supreme  Court  should  be  reversed. 

For  qffirmayice — Dixon,  Magie,  Clement.     3. 

For  reversal — The  Chancellor,  Chief  Justice,  Depue, 
Parkee,  Scudder,  Van  Syckel,  Brown,  Paterson.     8. 


JAMES  G.  FARR  ET  AL.,  PLAINTIFFS  IN  ERROR,  v.  JOSEPH 
C.  DAY  ET  EL.,  DEFENDANTS  IN  ERROR. 

A  sheriff  was  about  to  sell  personal  property  under  executions.  It  was 
agreed  by  the  parties  to  the  writs  and  tlie  landlord  of  the  premises  on 
which  the  property  was  that  the  rent  due  the  latter  from  the  defend- 
ants in  execution  for  the  premises  should  be  paid  out  of  the  proceeds 
of  the  sale.  Held,  that  the  sheriff  was  liable  to  an  execution  creditor 
whose  writ  did  not  come  to  his  hands  until  after  the  sale,  for  no  more 
than  the  surplus  remaining  after  paying  the  executions  under  which 
the  sale  was  made,  and  the  rent. 


Error  to  Camden  Circuit  Court. 

For  the  plaintiffs  in  error,  C.  V.  D.  Joline. 

For  the  defendants  in  error,  D.  J.  Pancoast. 
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The  opinion  of  the  court  was  delivered  by 

The  Chancellor.  This  writ  of  error  is  brought  by 
Marshall  G.  Kinney,  Jr.,  to  bring  up  for  review  two  orders 
of  the  Circuit  Court  of  Camden  county,  one  directing  the 
sheriflp  to  bring  into  court  the  surplus  of  money  raised  by  him 
upon  sale  of  property  under  executions,  and  the  other  making 
distribution  of  that  money.  When  the  sale  was  made,  Kin- 
ney's execution  was  not  in  the  sheriff's  hands;  his  judgment 
had  not  then  been  recovered.  At  the  time  of  the  sale  there 
were  $2600  rent  due  from  the  judgment  debtors  to  the  land- 
lord of  the  premises  sold  under  the  execution.  It  was  agreed 
at  the  sale,  between  the  execution  creditors  and  debtors  and 
the  landlord,  that  the  rent  should  be  paid  out  of  the  proceeds 
of  the  sale.  The  property  was  struck  off  at  $7050,  of  which 
$2600  were  paid  by  tlie  purchaser  to  the  landlord  and  were 
never  received  by  the  sheriff,  but  the  balance  only,  $4450, 
was  paid  to  him.  Out  of  this  money  he  paid  off  the  execu- 
tions in  his  hands,  and  there  remained  a  surplus  of  $762.72. 
Kinney  insists  that  the  sheriff  should  be  held  liable  for  the 
$2600.  The  defendants  in  execution  were  entitled  to  the  pro- 
ceeds of  the  sale  remaining  after  paying  the  executions  in  the 
sheriff's  hands,  and  they  had  a  right  to  dispose  of  them. 
They  did  so  effectually  as  to  the  $2600,  by  the  agreement  that 
the  purchaser  should  pay  the  money  to  the  landlord  in  satis- 
faction of  their  debt.  The  order  for  the  payment  of  the  sur- 
plus into  court  specifies  the  amount  of  it  as  $762.72.  There 
is  no  error  in  it,  and  it  should  therefore  be  affirmed. 

The  order  of  distribution  is  before  this  court  irregularly, 
and  there  is  no  evidence  before  us  on  which  we  can  decide  the 
question  raised  in  reference  to  it.  The  writ  should  be  dis- 
missed so  far  as  that  order  is  concerned. 

For  ajfinnance — The  Chancellor,  Chief  Justice, 
Depue,  Dixon,  Knapp,  Magie,  Reed,  Scudder,  Van 
Syckel,  Brown,  Clement,  Cole,  Paterson,  "Whita- 
ker.     14. 

For  reversal — None. 
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JOHN  SULLIVAN,   PLAINTIFF  IN    ERROR,  v.   THE    STATE, 
DEFENDANT  IN  ERROR. 

It  is  in  the  discretion  of  the  court  to  limit  the  time  to  be  occupied  hy 
counsel  in  addressing  the  jury,  and  unless  that  discretion  is  so  exer- 
cised as  practically  to  deny  to  the  accused  his  constitutional  right  to 
have  the  assistance  of  counsel,  it  is  not  error. 


Error  to  the  Supreme  Court.  For  opinion  of  Supreme 
Court  see  17  Vroom  446. 

For  the  plaintiff  in  error,  Gilbert  Collins. 

For  the  defendant  in  error,  C.  H.  Winfield. 

The  opinion  of  the  coui-t  was  delivered  by 

The  Chancellor.  The  two  grounds  on  which  the  plain- 
tiff in  error  relies  for  a  reversal  of  the  judgment  are,  first,  that 
there  was  no  evidence  to  support  the  verdict,  which  was  upon 
an  indictment ;  and  second,  that  the  coin-t  limited  the  counsel 
of  the  plaintiff  in  error  in  the  time  he  was  to  occupy  in  ad- 
dressing the  jury. 

As  to  the  first  ground,  the  legal  questions  growing  out  of 
the  trial  cannot  be  reviewed  here  unless  raised  by  the  excep- 
tions. There  was  no  exception  on  which  this  assignment  of 
error  could  be  based. 

As  to  the  second  ground,  it  must  necessarily  rest  in  the 
discretion  of  the  court  in  which  tlic  trial  takes  place  to  limit 
the  time  to  be  occupied  by  counsel  in  addressing  the  jury,  and 
unless  that  discretion  is  so  exercised  as  practically  to  deny  to 
the  accused  his  constitutional  right  to  have  the  assi-stance  of 
counsel  in  his  defence,  it  is  not  error.  It  was  not  so  exercised 
in  this  case. 

The  judgment  should  be  .affirmed. 

Judgment  unanimously  affirmed. 
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THE  CHILDREN'S  HOME  ASSOCIATION  v.   JOHN   L.  HALL. 

1.  Where  a  reference  is  made  by  consent  of  parties,  the  order  of  reference 
being  general  in  form,  the  report  must  be  treated  as  the  verdict  of  a 
jury. 

2.  Exceptions  cannot  be  taken  to  the  decisions  of  the  court  on  motion  to 
confirm  the  report.  The  only  remedy  for  erroneous  decisions  of  the 
referee  is  by  motion  to  set  aside  the  report  and  grant  a  new  trial. 


In  error  to  the  Somerset  Circuit. 

For  the  plaintiff  in  error,  Chas.  W.  Kimball. 

For  the  defendant  in  error,  Gaston  &  Bergen. 

The  opinion  of  the  court  was  delivered  by 

Van  Syckel,  J.  This  action  was  instituted  in  the  Som- 
erset county  Circuit  Court,  to  establish  a  mechanics'  lien 
claim.  After  issue  joined,  it  was  referred,  by  consent  of  the 
parties.  A  trial  was  had  before  the  referee,  who  reported 
that  he  found  certain  facts  in  his  report  set  forth,  and  further 
reported  that  the  sum  of  '5854.85  was  due  to  the  claimant  for 
materials  furnished  by  him  for  the  building  in  the  lien  claim 
described,  and  that  the  said  building  and  curtilage  on  which 
it  is  erected  are  liable  for  said  debt. 

The  defendant  below  excepted  to  the  confirmation  of  the 
referee's  report.  The  Circuit  Court,  after  hearing  the  objec- 
tions, ordered  the  report  to  be  confirmed  and  judgment  final 
to  be  entered  thereon. 

A  bill  of  exceptions  to  the  rulings  of  the  court  upon  the  ob- 
jections taken  to  the  confirmation,  was  signed  for  the  de- 
fendant. 

By  our  Practice  act,  (Rev.,  p.  875,  pi.  177,)  where  matters 
of  account  are  referred  without  consent  of  parties,  either  party 
may  dissent,  and,  when  the  report  is  filed,  demand  a  trial  by 
jury.    But  references  by  consent  are  not  regulated  by  statute. 
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They  were  formerly  regarded  as  voluntary  submissious  to  a 
tribunal  selected  by  the  parties,  and  the  referee's  report  was 
held  to  be  as  conclusive  as  the  award  of  arbitrators. 

In  later  years  the  practice  was  adopted  in  our  courts  of 
treating  the  report  of  a  referee,  appointed  by  cons'ent,  as  the 
verdict  of  a  jury.  This  practice  was  sanctioned  in  Fitch  v. 
Archibald,  5  Datcher  160,  and  in  the  subsequent  case  oi  Ex- 
celsior.Carpet  Lining  Co.  ads.  Potts,  7  Vroom  301. 

At  the  same  term  in  which  the  latter  case  was  decided,  rule 
109  of  the  Supreme  Court  was  adopted.  Under  this  rule,  all 
references  entered  by  consent  of  parties  shall  state  whether  the 
award  of  the  referees  is  to  have  the  effect  of  a  finding  of  ar- 
bitrators, or  merely  the  force  of  a  verdict,  and,  in  the  absence 
of  such  statement,  the  award  shall  be  treated  as  a  verdict. 

Under  the  settled  rule  of  practice,  therefore,  the  plaintiff  in 
error,  on  the  refusal  of  the  court  l)elow  to  set  aside  the  report 
of  the  referee,  was  in  the  precise  position  he  would  have  occu- 
pied if  the  verdict  of  a  jury  had  been  rendered  against  him 
and  the  court  had  refused  to  grant  a  new  trial. 

Such  refusal  cannot  be  reviewed  by  writ  of  error. 

The  case  of  Runyon  v.  Hodges,  17  Vroom  359,  is  in  point. 

If  the  referee  decided  erroneously,  the  only  remedy  of  the 
party  aggrieved  is  by  application  to  set  aside  the  report  and 
grant  a  new  trial. 

The  writ  of  error  should  be  dismissed. 

For  affirmance — The  Chancellor,  Chief  Justice,  De- 
PUE,  Dixon,  Knapp,  Pahker,  Scudder,  Van  Syckel, 
Brown,  Clement,  Cole,  Paterson,  Whitaker.     13. 

For  reversal — None. 
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REBECCA    H.  TEETS,  PLAINTIFF    IN    ERROR,  v.   EDWARD 
WEISE,  DEFENDANT  IN  ERROR. 

Under  a  devise  of  lands  to  A  for  her  life,  and  at  her  death  to  her  chil- 
dren who  may  be  living  at  the  time  of  her  decease,  no  estate  vests  in  a 
child  who  dies  before  A. 


In  ejectment.     On  error  to  the  Supreme  Court. 
For  the  plaintiff  in  error,  J.  J.  Bergen. 
For  tlie  defendant  in  error,  /.  N.  Voorhees. 

The  opinion  of  the  court  was  delivered  by 

Parker,  J.  This  action  Avas  brought  by  Rebecca  H. 
Teets  against  Edward  Weise,  to  recover  possession  of  the  equal 
undivided  one-fifth  part  of  certain  lands  in  the  county  of 
Hunterdon.  It  appears  that  in  the  year  1846,  George  Trim- 
mer died  seized  of  the  lands  in  question,  leaving  a  will  by 
which  he  devised  the  lands  in  controversy  as  follows,  viz. : 
''Fourth.  I  give  and  devise  unto  my  daughter,  Julian  Ver  Noy, 
wife  of  Nathan  Ver  Noy,  without  the  same  being  in  any  wise 
subject  to  the  debts,  engagements  or  liabilities  whatsoever  of 
her  said  husband,  Nathan  Ver  Nov,  all  that  house  and  eight 
acres  of  land  where  the  said  Julian  Ver  Noy  now  lives,  situate 
in  the  township  of  Tewksbury,  in  the  county  of  Hunterdon,  on 
the  south  side  of  the  branch,  adjoining  the  farm  I  intend  herein- 
after to  devise  to  my  daughter,  Elizabeth  Hann,  the  said  house 
and  eight  acres  of  land  to  be  held  by  her,  my  said  daughter 
Julian,  during  her  life ;  and  at  her  death  I  give  and  devise 
the  same  to  all  her  children  and  any  issue  of  any  deceased 
child  or  children  of  my  said  daughter,  Julian  Ver  Noy,  that 
may  be  living  at  the  time  of  her  decease,  equally  to  be  divided 
between  them,  share  and  share  alike,  per  stirpes  and  not  per 
capita,  to  them,  their  heirs  and  assigns  forever.  Fifth.  I  do 
give  and  devise  further  unto  my  daughter,  Julian  Ver  Noy, 
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without  the  same  being  in  any  wise  subject  to  tlie  debts,  en- 
gagements or  liabilities  whatsoever  of  her  said  husband, 
Nathan  Ver  Noy,  all  that  farm  I  purchased  of  Jesse  Gray, 
situate  in  the  township  of  Lebanon,  in  the  county  of  Hunter- 
don, containing  seventy-four  acres,  be  the  same  more  or  less, 
to  the  use  and  benefit  of  my  said  daughter,  Julian  Ver  Xoy, 
during  her  natural  life,  and  from  and  after  the  decease  of  mv 
said  daughter  Julian,  I  do  give  and  devise  tlie  said  farm  to 
all  her  children  and  the  issue  of  any  dece<ased  child  or  child- 
dren  of  my  said  daughter,  Julian  Ver  Noy,  that  may  be  living' 
at  her  decease,  to  them,  their  heirs  and  assigns  forever,  equally 
to  be  divided  between  them,  share  and  share  aWke,  per  dirpes 
and  not  per  capita,  that  is,  the  issue  of  any  deceased  child  to 
take  the  share  the  parent,  if  living,  \vould  have  taken." 

At  the  time  the  testator  died  his  daughter  Julian  was  alive 
and  had  five  living  children,  to  wit,  Richard  M.  Johnson 
Ver  Noy,  Angelina  Weise,  Elizabeth  Sliker,  Phoebe  Weise 
and  Mary  Welsh.  Richard  died  several  years  before  his 
mother,  and  without  children,  leaving  a  will  in  which  he  de- 
vised the  lands  in  question  to  the  plaintiff  in  this  suit.  The 
other  four  children  of  Julian  Ver  Noy  survived  her,  and  took 
possession  of  the  property.  After  the  death  of  their  mother 
they  conveyed  the  lands  to  the  defendant. 

The  only  question  presented  for  decision  is  whether  Rich- 
ard, who  died  before  his  mother,  took,  under  the  will,  a  vested 
or  a  contingent  estate  in  the  lands.  The  plaintiff  claims 
through  a  devise  from  Richard,  and  if  he  did  not  have  a 
vested  estate  the  plaintiff  must  fail  in  this  action. 

It  is  true  that  in  the  construction  of  wills  the  courts  tiivor 
the  vesting  of  estates  where  it  can  be  done  consistently  with 
the  language  used.  In  ascertaining  the  intention  of  the  tes- 
tator we  are  to  look,  in  the  first  place,  to  the  language  of  the 
will,  and  if  it  be  ambiguous  and  susceptible  of  different  mean- 
ings, or  if  carried  out  would  conflict  with  the  scope  of  the 
will,  the  language  must  give  way,  but  if  the  language  be  plain 
it  must  govern. 

What  is  the  language  employed  in  this  will?     The  phrase- 
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ology  of  the  two  paragraphs  making  the  devise  diifers  slightly, 
but  the  effect  is  the  same.  The  language  plainly  signifies  the 
intention  of  the  testator  to  have  been  that  the  lands  devised 
to  his  daughter  for  life  should  not  vest  in  any  of  her  children 
who  did  not  survive  her.  The  language  employed  is  as  fol- 
lows, viz. :  ''And  at  her  death  I  give  and  devise  the  same  to 
her  children  *  *  *  that  7nai/  be  living  at  the  time  of  her 
death,  to  the  use  and  benefit  of  my  said  daughter  during  her 
natural  life,  and  from  and  after  the  decease  of  my  said  daughter 
Julian,  I  do  give  and  devise  said  farm  to  all  her  children 
*     *     *     that  may  be  living  at  her  decease." 

The  language  of  this  will  is  too  plain  to  admit  of  doubt. 
The  estate  of  Richard,  through  whom  the  plaintiff  claims,  was 
contingent,  and  depended  upon  his  outliving  his  mother. 

The  evident  intention  of  the  testator  harmonizes  with  this 
construction  of  the  language.  He  intended  to  keep  the  estate 
in  those  children  and  grandchildren  of- his  daughter  who  sur- 
yived  her,  and  not  to  put  it  in  the  power  of  any  of  her  chil- 
dren who  should  die  before  her,  without  children,  to  pass  the 
title  to  a  stranger  to  his  blood.  The  language  limiting  the 
estate  to  the  children  and  grandchildren  of  his  daughter  who 
might  be  living  at  the  time  of  her  death,  is  of  the  substance 
of  the  devise,  and  does  not  refer  to  the  time  of  enjoyment. 
When  the  event  specified  is  annexed  to  the  devise  itself,  the 
estate  does  not  vest  unless  the  event  happens.  In  this  case 
the  event  did  not  happen.  Richard  was  not  alive  when  his 
mother  died. 

It  is  not  necessary  to  cite  numerous  authorities  to  prove  a 
principle  so  well  settled.  In  Vanderburgh  v.  Hollinshead,  1 
McCaHer  32,  Chancellor  Green  said  that  when  the  limitation 
over  of  the  estate  upon  the  death  of  a  devisee  is  to  the  sur- 
viving children  of  such  devisee,  a  contingent  estate  is  created, 
and  if  a  child  should  die  before  the  devisee  for  life,  the  estate 
passes  to  the  survivors.  Perhaps  the  principle  is  more  clearly 
stated  in  the  syllabus  to  that  case,  prepared  by  the  Chancellor, 
viz. :  "  Tlie  rule  is  that  where  an  interest  is  given  to  one  for 
life,  and  after  his  death  to  his  surviving  children,  they  only 
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can  take  who  are  alive  at  the  time  the  distribution  takes  place, 
and  the  estate  is  therefore  contingent." 

The  conclusion  is  that  Richard  did  not  have  a  vested  estate 
in  the  lands  in  question,  and  therefore  the  plaintiif  took  no 
title  by  his  will. 

The  judgment  is  affirmed. 

Fo7'  affirmance — The  Chancellor,  Depde,  Dixon, 
Knapp,  Magie,  Parker,  Reed,  Scudder,  Van  Syckel, 
Brown,  Cole,  Paterson,  Whitaker.     13. 

For  reversal — None. 


JOHN  A.  FRECH  AND  GEORGE  M.  FRECH,  JR.,  PLAINTIFFS 
IN  ERROR,  V.  WILLIAM  H.  YAWGER,  EXECUTOR  OF 
WILLIAM  H.  YAWGER,  SR,  DEFENDANT  IN  ERROR. 

After  a  note  had  matured,  but  was  still  held  by  the  payee,  two  sons  of  the 
maker,  for  the  purpose  of  inducing  the  payee  not  to  pass  the  note  into 
the  hands  of  a  third  person,  and  to  give  further  time  for  payment, 
placed  their  names  under  that  of  their  father  already  upon  the  note. 

Held— 

1.  That  there  was  a  good  consideration  to  support  their  contract,  which 
was  to  pay  the  amount  of  the  note  upon  demand. 

2.  Tiiat  their  contract  was  not  within  the  operation  of  the  statute  of 
frauds. 

On  error  to  Hunterdon  Circuit  Court. 

For  the  plaintiifs  in  error,  J.  A.  Freeh  and  A.  A.  Clark 

For  the  defendant  in  error,  H.  A.  Fluck. 

The  opinion  of  the  court  was  delivered  by 

Reed,  J.     This  writ  brings  up  a  judgment  upon  a  verdict 
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taken  in  the  Hunterdon  Circuit.     The  action  was  against  the 
plaintiffs  in  error  upon  a  note,  of  which  the  following  is  a  copy : 

"Clinton,  April  16th,  1862. 
"  Six  months  after  date  I  promise  to  pay  Wm.  H.  Yawger, 
or  bearer,  the  sum  of  two  hundred  dollars,  without  defalca- 
tion or  discount,  for  value  received,  with  interest  from  date. 

"  Geoege  M.  Frech. 
"  Jno.  a.  Feech. 
"Geo.  M.  Frech,  Jr." 

It  appeared  at  the  trial  that  the  note  was  orignally  signed 
by  George  M.  Frech.  About  April  1st,  1880,  the  names  of 
the  plaintiffs  in  error,  John  A.  and  George  M.  Frech,  Jr., 
were  by  them  signed  thereto.  Both  George  M.  Frech,  the 
maker,  and  William  M.  Yawger,  the  payee,  are  dead.  At 
the  close  of  the  plaintiff's  case,  a  non-suit  was  moved  and  re- 
fused. Error  is  assigned  upon  the  exception  sealed  to  this 
ruling.  The  contention  now  is  that  the  defendants  below  were 
not  fixed  with  a  liability  to  pay  the  said  note  by  anything  ap- 
pearing in  the  testimony  delivered  in  the  cause.  It  is  insisted 
that  there  was  a  failure  to  show,  first,  that  there  was  any  con- 
sideration moving  to  them  for  their  signatures ;  and  secondly, 
that  their  contract  was  evidenced  by  no  writing  which  would 
satisfy  the  statute  of  frauds. 

In  regard  to  the  first  objection  it  is  sufficient  to  remark  that 
the  evidence  relative  to  the  consideration  is  sufficient  for  the 
jury  to  have  drawn  a  conclusion  therefrom  that  the  signing 
of  the  note  by  the  plaintiff's  in  error  was  induced  by  a  promise 
on  the  part  of  the  payee  and  holder  of  the  note  to  retain  the 
same  in  his  own  hands,  and  to  give  further  time  to  the  maker. 
Either  of  these  was  a  sufficient  consideration  to  support  the 
contract  entered  into  by  John  and  George  Frech. 

It  Ls  secondly  insisted  that  the  contract  of  these  parties  was 
a  guaranty  of  the  debt  of  their  father,  and  that  the  fact  that 
they  wrote  their  nahies  underneath  the  name  of  the  maker, 
long  at\er  the  execution  and  maturity  of  the  note,  is  not  a 
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written  guaranty.  Had  the  names  of  the  plaintiffs  in  error 
been  signed  to  the  paper  before  maturity,  it  could  with  no 
reason  be  pretended  that  they  did  not  enter  into  a  clearly  de- 
fined written  contract  to  pay  money  at  a  certain  time.  But  it 
is  said  that  from  the  fact  of  its  appearing  that  at  the  time  of 
the  signature  the  note  had  already  matured,  it  appears  that 
their  promise,  so  far  as  it  was  evidenced  by  the  writing  itself, 
was  to  pay  at  an  impossible  time.  It  is  no  objection  to  the 
validity  of  a  note  that  it  has  no  time  of  payment  mentioned. 
It  is  payable  on  demand.  Thompson  v.  Ketcham,  8  Johns. 
189;  W hillock  v.  Underwood,  2  B.  &  C.  157;  Finer  v. 
Clary,  17  B.  Mon.  663. 

The  negotiation  of  a  note  after  maturity  is  equivalent  to  the 
issuance  of  a  note  payable  on  demand.  This  Is  the  extent  of 
an  endorser's  liability  who  places  his  name  upon  paper  after 
maturity.  Berry  v.  Robinson,  9  Johns.  121 ;  Bishop  v. 
Dexter,  2  Conn.  419;  Patterson  v.  Todd,  18  Penna.  St.  426  ; 
Chitty  on  Bills,  §  216.  And  from  all  analogous  instances  of 
the  signing  of  commercial  paper  after  maturity,  the  contract 
of  these  parties  must  be  esteemed  as  the  execution  of  a  note 
payable  upon  demand. 

But  it  may  be  said  that  this  effect  of  the  signature  is  the 
result  of  the  application  of  the  usages  peculiar  to  the  law-mer- 
chant, and  is  not  the  written  expression  of  the  parties,  and  so 
does  not  amount  to  a  writing  within  the  purview  of  the  stat- 
ute of  frauds.  If,  however,  it  be  admitted  that  this  construc- 
tion of  the  contract  into  which  these  parties  entered  is  the  re- 
sult of  the  application  of  the  principles  of  the  law-merchant, 
and  is  not  merely  the  construction  which  is  always  given  to 
any  agreement  to  do  an  act  where  none  or  a  past  date  is  men- 
tioned, yet  this  admission  does  not  aid  the  plaintiffs  in  error. 
For  it  cannot  be  doubted  that  to  the  class  of  collateral  agree- 
ments in  which,  by  the  law-merchant,  a  signature,  from  its 
position  and  surrounding  circumstances,  implies  a  completed 
contract,  the  statute  of  frauds  does  not  apply. 

Thus,  Chitty,  speaking  of  bills,  remarks  that  this  security 
is  in  some  respects  preferable  to  many  others  of  a  more  formal 
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nature.  For,  says  he,  each  of  tlie  parties  to  a  bill,  by  merely 
writing  his  name  upon  it  as  drawer,  acceptor  or  endorser, 
thereby  guarantees  the  due  payment  of  it  at  maturity,  and 
the  consideration  in  respect  of  which  he  became  a  party  to  it 
can  rarely  be  inquired  into ;  whereas,  in  the  case  of  an  ordi- 
nary guaranty,  the  statute  against  frauds  requires  the  consid- 
eration to  be  expressed,  and  other  matters  of  form,  which  fre- 
quently render  an  intended  guaranty  wholly  inoperative. 

So,  Mr.  Throop,  in  speaking  upon  this  subject,  observes 
that  it  is  well  settled  that  in  the  absence  of  a  statute  requiring 
an  acceptance  of  a  bill  of  exchange  to  be  in  writing,  a  verbal 
acceptance  will  bind,  the  cases  so  holding  ignoring  altogether 
the  statute  of  frauds.  Many  otlier  still  more  unequivocal  in- 
stances of  liabilities  created  by  the  mercantile  law,  which  are 
daily  enforced  by  the  courts  in  direct  conflict  with  tire  pro- 
visions of  the  statute  of  frauds,  may  be  suggested.  For  in- 
stance, that  of  an  accommodation  endorser,  particularly  of  an 
unaccepted  bill  of  exchange.  Throop  on  Validity  of  Verbal 
Agreements,  §  86. 

The  following  authorities  are  grounded  obviously  on  the 
non-applicability  of  the  statute  to  contracts  which  arise  by  the 
usages  of  the  law-merchant :  2  Dan.  Neg.  Inst.  777  ;  Leonard 
V.  Maso7i,  1  Wend.  522  ;  Oakley  v.  Boorman,  21  Wend.  588 ; 
Spaulding  v.  Andrews,  48  Penna.  St.  411  ;  and  other  cases 
cited  by  Mr.  Throop  at  section  86  of  his  work. 

In  any  aspect  in  which  the  liability  of  the  plaintiffs  in  error 
can  be  viewed,  I  think  there  was  a  case  for  the  jury,  and  the 
action  of  the  trial  justice  in  r.efusing  to  non-suit  was  correct. 

Judgment  should  be  affirmed. 

For  affirmance — The  Chancellor,  Depue,  Knapp, 
Magie,  Reed,  Scudder,  Van  Syckel,  Brown,  Cole, 
Whitaker.     10. 

For  reversal — Dixon,  Parker,  Paterson.     3. 
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THE  NEW   YORK,  LAKE  ERIE  AND  WESTERN   RAILROAD 
COMPANY  V.  WILLIAM  H.  STEINBRENNER. 

1.  A  hired  a  coach  and  horses,  with  a  driver,  from  B,  to  take  his  family 
on  a  particular  journey.  In  the  cour(=e  of  the  journey,  in  crossing  the 
track  of  a  railroad,  the  coach  was  struck  by  a  passing  train  and  A  was 
injured.  In  an  action  by  A  against  the  railroad  company  for  dam- 
ages—fleW,  that  the  relation  of  master  and  servant  did  not  exist  be- 
tween the  plaintiff  and  the  driver,  and  that  the  negligence  of  the 
driver,  co-operating  with  that  of  the  persons  in  charge  of  the  train 
which  caused  the  accident,  was  not  imputable  to  the  plaintiff  as  con- 
tributory  negligence  to  bar  his  action. 

2.  A  passenger  in  a  hired  coach  may,  by  words  or  conduct  at  the  time, 
so  sanction  or  encourage  a  special  act  of  rnsh  or  careless  driving  as  to 
commit  an  act  of  negligence  which  will  debar  him  from  a  suit  against 
a  third  person  for  an  injury  resulting  from  the  co-operating  negligence 
of  both  parties.  But  for  whatever  purpose  the  negligence  is  invoked 
—whether  as  a  cause  of  action  for  an  injury  done  by  the  driver,  or  as 
contributory  negligence  to  bar  an  action  by  the  passenger  against  a 
third  person  for  an  injury  sustained— the  negligence,  to  be  imputed  to 
the  passenger,  must  be  such  as  arises  in  some  manner  from  his  own 
conduct.  The  negligence  of  the  driver,  without  some  co-operating 
negligence  on  his  part,  cannot  be  imputed  to  the  passenger  in  virtue 
of  the  simple  act  of  hiring. 

3.  Thorogood  v.  Bi-yan,  8  C.  B.  114,  disapproved. 

On  error  to  the  Supreme  Court. 

Steinbrenner,  the  plaintiff  below,  sued  to  recover  damages 
for  personal  injuries  received  in  a  collision  with  a  train  of 
the  defendant  at  the  crossing  of  a  public  road  over  the  de- 
fendant's track.  The  plaintiff  was  riding,  with  his  four 
nieces,  in  a  coach  owned  by  one  Merkins,  and  driven  by  a 
driver  who  was  employed  by  Merkins.  The  coach,  horses 
and  driver  were  hired  by  the  plaintiff  of  Merkins  for  the 
journey  in  the  course  of  which  the  collision  occurred. 

Among  the  defences  made  at  the  trial  was  that  of  contribu- 
tory negligence.     To  the  rulings  of  the  trial  judge  on  that 
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subject  exceptions  were  taken  by  the  defendant,  which  were 
brought  up  by  this  writ  of  error. 

For  the  plaintiff  in  error,  C  Parker. 

Contra,  Vredenburgh  &  Garretson. 

The  opinion  of  the  court  was  delivered  by 

Depue,  J.  The  exception  taken  to  the  refusal  to  non-suit 
presents  the  same  questions  that  are  raised  by  the  exceptions 
to  the  charge  and  the  refusals  to  charge.  The  defendant's 
counsel  requested  the  court  to  instruct  the  jury  that  there  was 
negligence  on  the  part  both  of  the  plaintiff  and  of  the  driver 
of  the  coach,  contributing  to  the  accident,  which  would  pre- 
clude the  plaintiff  from  a  recovery.  The  judge  charged  that 
if  the  plaintiff  himself  was  negligent,  and  his  negligence  con- 
tributed to  the  injury,  there  could  be  no  recovery.  He  re- 
fused to  charge,  as  a  question  of  law,  that  there  was  such  con- 
tributory negligence  on  the  plaintiff's  part  apparent  in  the 
case  as  would  prevent  the  plaintiff  from  maintaining  his  action. 
This  ruling  was  correct;  for,  where  it  is  a  fairly  debatable 
question,  upon  the  evidence,  whether  there  was  negligence  in 
the  plaintiff  which  contributed  to  the  injury,  the  question  is 
one  for  the  jury.  The  court  cannot  decide  that  proposition 
as  a  question  of  law  unless  the  plaintiff's  contributory  negli- 
gence clearly  appears.  Pennsylvania  R.  R.  Co.  v.  Matthews, 
7  Vroom  531  ;  Del,  Lack.  &  Western  R.  R.  Co.  v.  Toffey,  9 
Vroom  525;  Pennsylvania  R.  R.  Co.,  v.  Righter,  13  Vroom 
180.  The  testimony  on  that  subject  was  not  such  that  the 
judge  could  say  that  there  was  contributory  negligence  as  a 
legal  inference  fi-om  undisputed  facts. 

The  judge  also  refused  to  charge  that  the  negligence  of  the 
driver  of  the  coach  was  imputable  to  the  plaintiff,  and  did  not 
submit  the  question  of  the  driver's  negligence  to  the  jury. 
This  judicial  action  was  based  upon  the  theory  that  the  driver 
was  neither  the  servant  of  the  plaintiff  nor  was  the  latter  in 
law  so  identified  with  the  driver  that  the  driver's  negligence 
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would  prevent  the  plaintiff's  recovering  for  injuries  received 
from  the  defendant's  negligence. 

It  is  clear  that  the  plaintiff  and  the  driver  of  the  coach  did 
not  hold  to  each  other  the  relation  of  master  and  servant. 
Quarman  v.  Burnett,  6  M.  &  W.  499,  is  directly  upon  that 
point.  This  subject  came  before  the  English  courts  in  the 
earlier  case  of  Laugher  v.  Pointer,  5  B.  &  C  547.  In  that 
case  the  owner  of  a  carriage,  having  occasion  to  use  it,  hired 
of  a  stable-keeper  a  pair  of  horses  to  draw  it,  the  stable-keeper 
furnishing  the  driver.  The  driver,  by  negligent  conduct  in 
driving  the  carriage,  ran  against  and  injured  a  horse  belong- 
ing to  a  third  person.  The  latter  sued  the  owner  of  the  car- 
riage for  the  injury.  At  the  trial  Abbott,  C.  J.,  non-suited 
the  plaintiff,  and  the  non-suit  was  sustained  in  banc  by  an 
equally-divided  court,  Abbott,  C.  J.,  and  Littledale,  J.,  holding 
the  non-suit  to  be  right ;  Baily  and  Holroyd,  JJ.,  dissenting. 

In  Laugher  v.  Pointer  all  the  judges  agreed  that  the  de- 
fendant's liability  for  the  negligent  acts  of  the  driver  could 
arise  only  from  the  relation  of  master  and  servant,  and  the 
dissenting  judges  placed  their  opinions  on  the  ground  that  the 
defendant  had  assumed  that  relation.  Finally  the  question 
was  set  at  rest  by  Quarman  v.  Burnett.  In  that  case  the  de- 
fendants kept  a  carriage  and  were  accustomed  to  hire  horses 
and  a  coachman  of  a  job  mistress  for  a  day  or  a  drive,  for 
which  the  job  mistress  charged  and  received  a  certain  sum. 
The  defendants  generally  had  the  same  horses  and  always  the 
same  coachman.  The  coachman  was  regularly  in  the  employ 
of  the  job  mistress,  and  received  from  her  regular  weekly 
wages.  The  defendants  paid  him  two  shillings  for  each  drive, 
as  a  gratuity,  and  had  provided  a  livery  hat  and  a  coachman's 
coat,  which  he  M'ore  when  driving  for  them  and  took  off  on 
his  return  to  the  defendants'  house,  where  the  hat  and  coat 
were  hung  up  in  the  passage.  He  had  driven  the  defendants 
out  one  day,  and  on  his  return,  after  the  defendants  alighted 
from  the  carriage,  he  left  the  horses  and  carriage  unattended, 
to  go  into  the  defendants'  house  to  leave  the  livery  hat.  The 
horses  set  off  whilst  the  driver  was  so   occupied,  and   ran 
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against  the  plaintiff's  chaise,  threw  him  out  and  seriously  in- 
jured him,  and  damaged  the  chaise.  In  a  suit  against  the 
owners  of  the  carriage  for  these  injuries  the  plaintiff  had  a 
verdict,  which  was  set  aside  for  the  reason  that  the  driver  was 
not  tlie  servant  of  the  defendants  but  was  the  servant  of  the 
job  mistress,  and  that  the  latter  alone  was  responsible  for  his 
ne2;lig;ent  acts. 

Quarman  v.  Burnett  was  decided  very  much  upon  the  rea- 
soning of  Abbott,  C.  J.,  and  Littledale,  J.,  in  Laugher  v. 
Pointer,  and  has  been  regarded  as  settling  the  law  in  the  Eng- 
lish courts,  that  the  hiring  of  horses  to  be  driven  by  a  driver 
regularly  in  the  employ  of  the  person  from  whom  the  horses 
are  hired  does  not  create  the  relation  of  master  and  servant 
between  the  hirer  and  the  driver,  from  which  a  liability  for 
the  driver's  negligence  would  arise.  In  the  latest  case  in  the 
English  courts  in  which  the  subject  was  considered  Quarman 
V.  Burnett  was  approved  and  followed.  Jones  v.  Corporation 
of  Liverpool,  14  Q.  B.  Div.  890. 

But  it  is  contended  by  the  plaintiff  in  error  that  although 
the  hiring  of  a  coach  and  di'iver  for  a  journey  would  not 
create  the  relation  of  master  and  servant  so  as  to  make  the 
hirer  responsible  to  third  persons  in  an  action  for  an  injury 
caused  by  the  negligent  conduct  of  the  driver,  yet  the  hirer 
of  the  coach  is  so  identified  with  the  driver  in  the  prosecution 
of  the  journey  that  the  latter's  negligence  will  be  imputed  to 
the  hirer  as  contributory  negligence  to  bar  him  from  the  right 
of  suit  against  third  persons  for  injuries  sustained  by  their 
negligence.  To  maintain  this  contention  Thorogood  v.  Bryan, 
8  C  5.  114,  is  relied  on. 

In  Thorogood  v.  Bryan  the  deceasod,  for  causing  whose 
death  the  suit  was  brought,  was  a  passenger  in  an  omnibus 
owned  by  one  B.  The  defendant  was  the  owner  of  another 
omnibus  running  on  the  same  line.  The  deceased,  while 
alighting  from  the  omnibus  in  which  he  was  a  passenger,  was 
knocked  down  by  the  defendant's  omnibus,  and  received  in" 
juries  from  which  his  death  ensued.  The  court  sustained  an 
instruction  to  the  jury  that  if  the  want  of  care  on  the  part  of 
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the  driver  of  the  omnibus  in  which  the  deceased  was  a  pass- 
enger, in  not  drawing  up  to  the  kerb  to  put  the  deceased 
down,  had  been  conducive  to  the  injury,  the  plaintiff  could 
not  recover,  although  the  defendant's  driver  had  been  guilty 
of  negligence.  The  grounds  of  this  decision  appear  in  the 
opinions  of  Justices  Coltman  and  Maule.  Coltman,  J.,  said, 
^'  that  having  trusted  the  party  by  selecting  the  particular  con- 
veyance, the  plaintiff  has  so  far  identified  himself  with  the 
owner  and  her  servants  that  if  any  injury  results  from  their 
negligence  he  must  be  considered  a  party  to  it."  Maule,  J., 
expressed  the  same  idea  in  this  language :  "  On  the  part  of 
the  plaintiff  it  is  suggested  that  a  passenger  in  a  public  con- 
veyance has  no  control  over  the  driver.  But  I  think  that  can- 
not with  propriety  be  said.  He  selects  the  conveyance ;  he 
enters  into  a  contract  with  the  owner,  whom,  by  his  servant 
the  driver,  he  employs  to  drive  him  ;  if  he  is  dissatisfied  with 
the  mode  of  conveyance  he  is  not  obliged  to  avail  himself  of 
it.  *  *  *  .^g  regards  the  present  defendant,  he  is  not 
altogether  without  fault.  He  chose  his  own  conveyance  and 
must  take  the  consequences  of  any  default  of  the  driver  whom 
he  thought  fit  to  trust." 

It  will  be  observed  from  the  reasoning  of  the  judges  in 
Thorogood  v.  Bryan  that  the  decision  was  not  placed  uj)on 
the  control  the  passenger  had  or  might  have  had  over  the 
driver's  conduct  in  driving  the  omnibus,  but  was  rested  upon 
his  selection  of  the  vehicle  in  which  he  chose  to  ride ;  and  the 
decision  applies  as  well  to  passengers  in  public  conveyances, 
where  interference  with  the  driver's  management  of  his  team, 
if  not  resented,  would  likely  be  futile,  and  passengers  in  rail- 
road trains,  where  the  passenger  is  absolutely  without  power 
to  control  the  running  of  the  trains,  as  to  a  passenger  by  a 
private  conveyance  hired  for  a  special  occasion.  The  Court 
of  Exchequer,  in  the  only  ease  I  have  found  in  the  English 
courts  in  which  Thorogood  v.  Bryan  was  applied,  gave  effect 
to  the  doctrine  of  that  case  as  against  a  passenger  on  a  railway 
train  who  was  injured  in  a  collision  between  trains  of  different 
companies  through  the  negligence  of  the  drivers  of  both  trains. 
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Armstrong  v.  Lancashire  and  Yo7'hshire  JR.  H.  Co.,  L.  R., 
10  Exch.  47. 

Tliorogood  V.  Bryan  has  been  directly  repudiated  in  the 
English  Court  of  Admiralty,  {The  Milan,  Lush.  Adm.  388, 
31  L.  J.  (P.,  M.  &  A.)  105;  Chartered  3Iercantile  Bank  v. 
Netherlands,  &c.,  Navigation  Co.,  9  Q.  B.  Div.  118;  8.  C. 
on  appeal,  10  Q.  B.  Div.  521,  545,)  and  is  generally  cited  in 
the  common  law  courts  simply  as  a  case  that  has  not  been 
overruled.  It  was  so  cited  in  Armstrong  v.  Lancashire  and 
Yorkshire  R.  R.  Co.,  and  although  both  the  barons  disclaimed 
any  dissatisfaction  with  the  case.  Pollock,  B.,  made  the  obser- 
vation that  "  the  only  difficulty  in  it  arises  from  the  use  of  the 
word  'identified'  in  the  judgment.  If  it  is  to  be  taken  that 
by  the  word  '  identified '  is  meant  that  the  plaintiff,  by  some 
conduct  of  his  own,  as  by  selecting  the  omnibus  in  which  he 
was  traveling,  has  acted  so  as  to  make  the  driver  his  agent, 
this  would  sound  like  a  strange  proposition,  which  could  not 
be  entirely  sustained.  What  I  understand  it  to  mean  is  that 
the  plaintiff,  for  the  purpose  of  the  action,  must  be  taken  to 
be  in  the  same  position  as  the  ow^ner  of  the  omnibus,  or  the 
driver."  This  comment  of  the  learned  baron  seems  to  me  to 
be  hostile  to  the  reasoning  in  Thorogood  v.  Bryan,  for  that 
decision  was  placed  expressly  on  the  ground  that  by  selecting 
the  conveyance  the  passenger  had  so  identified  himself  with 
the  driver  that  he  must  be  considered  a  party  to  the  driver's 
negligence — a  legal  sequence  that  could  arise  only  from  the 
identification  being  such  as  that  quo  ad  hoe  the  driver  became 
the  agent  of  the  passenger;  for  the  contributory  negligence 
which  shall  defeat  the  action  must  in  some  sense  be  the  act  of 
the  party  injured.  Palmier  v.  Erie  R.  R.  Co.,  5  Vroom  151. 
The  substitution  of  the  words  "■  in  the  same  position "  for 
"  identified,"  implies  that  the  theory  of  the  doctrine  is  that  a 
person  doing  a  lawful  act  may,  without  any  fault  on  his  part, 
either  personally  or  imputable  to  him  as  being  the  act  of  his 
agent,  be  placed  in  a  position  in  which  he  will  be  debarred 
from  recovering  for  an  injury  received  from  the  wrongful 
act  of  a  third  person — a  proposition  wholly  at  variance  with 
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leo-al  principles.     A  party  may,  by  his  act,  be  in  the  position 
in'^which  he  receives  an  injury,  and  yet  not  be  deprived  ot 
his  rioht  of  suit  against  a  wrong-doer.     A  person  sustaining 
an  infury  from  the  negligence  of  another  is  precluded  from 
his  action  on   the  ground  of  contributory  negligence   only 
where  there  has  been  some  foult  on  his  part  which  was  the 
proximate  cause  of  the  injury.     "  Nothing  will  preclude  him 
from  recovering  but  such  conduct  as  puts  him  in  the  wrong. 
2  Thomp.  on  Neg.  1154;  N.  J.  Express  Co.  v.  Nichols,  4 
Froom  435,  439. 

Tested  either  by  the  reasoning  of  the  judges  by  wliom 
Thorogood  V.  Bryan  was  decided,  or  by  the  explanation  of 
Baron'Pollock  in  Armstrong  v.  Lancashire  and  Yorkshire  R. 
R  Co.,  the  doctrine  of  that  case  is  equally  untenable.  The  de- 
cision has  not  escaped  criticism,  nor  has  it  passed  in  the  Eng- 
lish common  law  courts  without  indications  of  distrust,  il  not 
disapproval.     It  was  cited  by  counsel  in  Wmte  v.  K  K  R. 
R    Co     E    B.  &  E.  719,  and  both  in  the  Queen  s  Bench 
and  in'theExehequer  Chamber  the  court  declined  to  express 
any  opinion  upon  it,  and  decided  the  case  on  other  grounds. 
It  was  criticised  and  strongly  condemned  by  Messrs.  Keating 
and  Willes  (afterwards  judges  of  the  Court  of  Common  Pleas), 
in  the  notes  to  Ashhy  v.  WMe,  1  Sm.  Lead.  Cas.  [*342],  505 
and  the  criticism  has  been  referred  to  by  English  judges,  it 
not  with  approval,  at  least  without  expression  of  dissent  Uiere- 
from      Taff  v.  Warman,  2  C.  B.  {N.  S.)  750  ;  Wade  v.  N  K 
R    R   Co    E,  B.  &  E.  728 ;  Spaicjht  v.   Tedcastle,  6  App. 
Cas  217    '  And  this  criticism  is  placed  by  Mr.  Addison  in 
the  text  of  his  work  on  Torts.    Add.  Torts  374.    Mr.  Bigelow 
concludes  a  review  of  the  cases,  including  Thorogood  v.  Bryan, 
with  the  expression  of  his  opinion  that  "  the  only  case  where 
the  so-called  doctrine  of  identification  or  imputation  can  be 
applied  is  where  the  passenger  actually  participates  m  the 
carrier's  fault,  as  by  urging  him  on  or  by  plainly  manilest.ng 
approval  of  his  course,  and  thus  encouraging  it.       Big.  Lead. 

Cas.  726-729.  -  i       i  r. 

Thorogood  V.  Bryan  has  met  both  with  approval  and  Uis- 
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approval  in  the  courts  of  this  country.  It  was  expressly  re- 
pudiated by  the  Supreme  Court  of  this  state  in  Bennett  v.  N. 
J.  R.  R.  Co.,  7  Vroom  225.  In  that  case  a  passenger  in  a 
horse-car,  who  wiis  injured  by  a  collision  between  a  train  of 
the  defendant  and  the  horse-car,  sued  the  railroad  company, 
and  it  was  held  that  the  driver  of  the  horse-car  was  not  the 
agent  of  the  passenger  so  as  to  render  the  passenger  charge- 
able with  the  negligence  of  the  driver.  The  Chief  Justice,  in 
delivering  the  opinion  of  the  court,  commenting  on  Thoro- 
good  V.  Bryan,  said :  "  This  case  stands,  I  think,  in  point  of 
principle,  alone  in  the  line  of  English  decisions,  and  the 
grounds  upon  which  it  rests  seem  to  me  inconsistent  with 
legal  rules.  The  reason  given  for  the  judgment  is  that  the 
passenger  in  the  omnibus  '  must  be  considered  as  identified 
with  the  driver  of  the  omnibus  in  which  he  voluntarily  be- 
comes a  passenger,'  and  that  the  negligence  of  the  driver  is 
the  negligence  of  the  passenger ;  but  I  have  entirely  failed  to 
perceive  how  it  is  that  the  passenger  in  a  public  conveyance 
becomes  identified  in  any  legal  sense  with  the  driver  of  such 
conveyance.  Such  identification  could  result  only  in  one  way 
— that  is,  by  considering  such  driver  the  servant  of  the  pass- 
enger. I  can  see  no  ground  upon  which  such  a  relationship 
is  to  be  founded."  The  Chief  Justice  adds:  "It  is  obvious 
that  in  a  suit  against  the  proprietor  of  the  car  in  Avhich  he 
was  a  passenger  there  could  be  no  recovery  if  tlie  driver  or 
conductor  of  such  car  is  to  be  regarded  as  the  servant  of  the 
passenger.  *  *  *  Xhe  doctrine  of  the  English  case  ap- 
pears to  convert  the  driver  of  the  omnibus  into  the  servant 
of  the  passenger  for  the  single  purpose  of  preventing  the  pass- 
enger from  bringing  a  suit  against  a  third  party  whose  negli- 
gence has  co-operated  with  that  of  the  driver  in  the  produc- 
tion of  the  injury.  I  am  compelled  to  dissent  from  such  a 
proposition." 

Callahan  v.  Sharp,  27  Hun  85,  was  also  cited  as  a  case  in 
point  adverse  to  the  ruling  of  the  court  below.  In  that 
case  the  suit  was  brought  on  the  statute  to  recover  damages 
for  causing  the  death  of  a  child  thirteen  years  old.     The 
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facts  were  that  the  mother  of  the  child  hired  a  coach  and 
driver  from  a  livery-stable  to  carry  her  and  her  children 
to  a  funeral.  The  coach,  in  crossing  the  defendant's  rail- 
road, came  in  collision  with  a  passing  train,  causing  the 
death  of  one  of  the  children.  It  was  held  by  Dykeman  and 
Gilbert,  JJ.,  (Barnard,  P.  J.,  dissenting,)  that  as  the  driver 
of  the  coach  was  subject  to  the  control  and  commands  of  the 
mother,  his  negligence  was  imputable  to  her,  and  that  as  the 
mother  and  children  were  engaged  in  a  joint  enterprise,  in 
which  she  acted  for  herself  and  them,  the  negligence  so  im- 
puted to  her  might  be  attributed  to  deceased,  and  prevented 
a  recovery  by  his  representatives.  But  it  appears  from  a  note 
in  Abbott's  Am.  Big.  for  1883-84,^.  344,  §  94,  that  the  suit 
was  tried  a  second  time  on  the  theory  of  the  reversing  opinion 
in  27  Hun,  and  that  the  judgment  in  the  second  suit  upon  the 
same  facts  was  in  turn  reversed  by  the  same  court,  (Cullen, 
J.,  and  Barnard,  P.  J.,  concurring,  and  Dykeman,  J.,  dissent- 
ing,) on  the  ground  that  the  deceased  was  not  chargeable  with 
the  driver's  negligence  because  the  driver  was  the  employee 
of  the  stable-keeper,  and  not  under  the  mother's  control  in 
the  management  of  the  team,  and  because,  if  it  were  otherwise, 
the  deceased,  being  an  infant  of  tender  years,  was  sui  juris. 
On  appeal,  this  last  decision  was  affirmed  by  the  Court  of 
Appeals  without  an  opinion.  Callahan  v.  Sharj),  95  N.  Y. 
672.  The  final  result  in  this  case  seems  to  be  adveree  to  the 
contention  of  the  plaintiff  in  error,  and  prior  decisions  of  the 
same  court  are  to  the  same  effect.  Chapman  v.  X.  H.  R.  R. 
Co.,  19  N.  Y.  341  ;  Cosgrove  v.  N.  Y.  &  H.  R.  R.  R.  Co., 
20  N.  Y.  492;  Webster  v.  H.  R.  R.  Co.,  38  N.  Y.  260; 
Robinson  v.  N.  Y.  C.  R.  R.  Co.,  6Q  N.  K  11. 

In  the  principle  which  governs  in  this  respect  there  is  no 
distinction  between  a  public  conveyance  in  which  a  passenger 
takes  passage  and  a  coach  hired  by  him  from  a  livery  for  a 
particular  journey ;  nor  is  the  situation  changed  by  the  fact 
that  the  negligence  of  the  driver  is  invoked  simply  as  con- 
tributory negligence  to  exclude  the  passenger  from  his  action 
against  a  third  person  for  an  injury  resulting  from  the  negli- 
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gence  of  both  parties.  As  the  Chief  Justice  points  out  in  his 
opinion  in  Bennett  v.  N.  J.  R.  R,  Co.,  the  identification  of 
the  passenger  with  the  driver  for  the  purpose  of  fixing  on  the 
former  responsibility  for  the  latter's  act,  can  result  only  from 
considering  the  driver  as  the  servant  of  the  passenger  ;  and 
the  driver  cannot  be  converted  into  his  servant  for  the  single 
purpose  of  preventing  the  passenger  from  bringing  suit  against 
a  third  party  whose  negligence  has  co-operated  with  that  of  the 
driver  in  the  production  of  the  injury.  The  identification 
must  be  so  complete  that  the  passenger  would  not  only  be  de- 
barred from  a  suit  against  the  proprietor  of  the  coach  for  the 
driver's  negligence  in  the  particular  instance,  but  would  also 
be  responsible  to  third  persons  for  injuries  sustained  by  the 
carelessness  of  the  driver  in  the  course  of  the  journey.  Quar- 
man  v.  Burnett  and  kindred  cases  show  that  the  relation  of 
master  and  servant  is  not  created  by  such  a  hiring,  and  that 
such  a  responsibility  does  not  arise  from  an  employment  under 
it.  "  There  may,"  as  was  said  by  Baron  Parke  in  Quarman 
V.  Burnett,  "  be  special  circumstances  which  may  render  the 
hirer  of  horses  and  servants  responsible  for  the  neglect  of  a 
servant,  though  not  liable  by  virtue  of  the  general  relation  of 
master  and  servant.  He  may  become  so  by  his  own  conduct, 
as  by  taking  the  actual  management  of  the  horses,  or  ordering 
the  servant  to  drive  in  a  particular  manner  which  occasions 
the  damage  complained  of,  or  to  absent  himself  at  one  par- 
ticular moment,  and  the  like."  McLaughlin  v.  Pryor,  4  M. 
&  G.  48 ;  aS'.  C,  1  Car.  &  31.  354,  is  a  precedent  of  an  action 
successfully  prosecuted  against  the  hirer  of  a  carriage  and 
horses  for  a  trespass  committed  by  the  driver,  who  was  the 
servant  of  the  man  who  let  the  carriage — the  defendant's  lia- 
bility for  the  driver's  act  being  enforced  on  the  ground  that 
he  sat  upon  the  box  and  countenanced,  encouraged  and  as- 
sented to  the  driver's  act,  and  made  the  latter's  negligent  act 
his  own.  It  may  also  be  that  a  passenger  in  a  hired  coach 
may,  by  words  or  conduct  at  the  time,  so  sanction  or  encour- 
age a  special  act  of  rash  or  careless  driving  as  to  commit  an 
act  of  negligence  which  will  debar  him  from  a  suit  against  a 
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third  person  for  an  injury  resulting  from  the  co-operating 
negligence  of  both  parties.  But  for  whatever  purpose  the 
negligence  is  invoked,  whether  as  a  cause  of  action  for  an  in- 
jury done  by  the  driver,  or  as  contributory  negligence  to  bar 
an  action  by  the  passenger  against  a  third  person  for  an  in- 
jury sustained,  the  negligence,  to  be  imputed  to  the  passenger, 
must  be  such  as  arises  in  some  manner  from  his  own  conduct. 
The  negligence  of  the  driver,  without  some  co-operating  neg- 
ligence on  his  part,  cannot  be  imputed  to  the  passenger  in 
virtue  of  the  simple  act  of  hiring.  If  the  law  were  otherwise, 
not  only  the  hirer  of  the  coach,  but  also  all  the  passengers  in 
it,  would  be  under  a  constraint  to  mount  the  box  and  super- 
intend the  conduct  of  the  driver  in  the  management  and  con- 
trol of  his  team,  or  be  put  for  remedy  exclusively  to  an  action 
against  the  irresponsible  driver  or  equally  irresponsible  owner 
of  a  coach  taken,  it  may  be,  from  a  coach-stand,  for  the  con- 
sequences of  an  injury  which  was  the  product  of  the  co-operat- 
ing wrongful  acts  of  the  driver  and  of  a  third  person,  and 
that,  too,  though  the  passengers  were  ignorant  of  the  character 
of  the  driver,  and  of  the  responsibility  of  the  owner  of  the 
team,  and  strangers  to  the  route  over  which  they  were  to  be 
carried. 

In  this  case  there  were  Jlo  special  circumstances  which  would 
make  the  driver's  negligent  act  the  act  of  the  plaintiff.  The 
plaintiff  hired  the  coach  to  carry  himself  and  four  nieces  to  a 
particular  place.  The  journey  was  along  a  public  road  not 
specially  dangerous  except  in  the  fact  that  it  crossed  the  de- 
fendant's railroad.  The  coach  was  an  ordinary  closed  coach, 
with  two  seats  inside  and  a  driver's  box  in  front,  and  a  win- 
dow on  each  side.  The  plaintiff  and  two  of  his  nieces  occu- 
pied the  back  seat.  The  plaintiff  testified  that  he  told  the 
driver  before  starting  to  be  careful  about  crossing  the  rail- 
road; that  the  driver  slackened  up  as  he  approached  the 
crossing;  that  he  (the  plaintiff)  listened  all  the  time,  and 
made  it  his  particular  business  to  look  and  see  whether  any 
train  was  coming;  that  he. did  not  hear  any  whistle  or  bell, 
or  the  approaching  train,  and  was  not  aware  of  the  approach 
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of  the  train  until  it  was  right  upon  them.  If  the  driver  was* 
negligent  in  venturing  upon  the  track,  the  plaintiff  neither  en- 
couraged his  negligent  act  nor  did  he  contribute  to  it  by  any 
negligence  of  his  own.  The  judge's  refusal  to  charge  that  the 
driver's  negligence  was  imputable  to  the  plaintiff  was  correct. 
The  judgment  should  be  affirmed. 

For  ajvrmance — The  Chancellor,  Chief  Justice, 
Depue,  Dixon,  Magie,  Reed,  Scudder,  Van  Syckel, 
Brown,  Clement,  Cole,  Paterson,  Whitaker.     13. 

For  reversal — None. 


KODOLPHUS  BINGHAM  ET  AL.,  PLAINTIFFS  IN  ERROR,  v. 
THEODORE  B.  GIBBS  ET  AL.,  DEFENDANTS  IN  ERROR. 

Error  to  the  Supreme  Court. 

For  the  plaintiffs  in  error,  J.  J.  Crandall. 

For  the  defendants  in  error,  S.  H.  Grey. 

Per  Curiam.  The  judgment  in  this  case  should  be  af- 
firmed for  the  reasons  given  by  the  Supreme  Court. 

For  ajirmance — The  Chancellor,  Chief  Justice, 
Depue,  Dixon,  Parker,  Reed,  Scudder,  Brown,  Cole, 
Paterson,  Whitaker.     11. 

For  reversal — None. 
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ENOS  TOMLIN,  PLAINTIFF  IN  ERROR,  v.  HENRY  W.  SAW- 
YER, DEFENDANT  IN  ERROR. 

On  error  to  the  Cape  May  Circuit. 

For  the  plaintiff  in  error,  D.  J,  Pancoast. 

For  the  defendant  in  error,  W.  E.  Potter. 

Per  Curiam.  The  judgment  is  affirmed  for  the  reasons 
given  by  the  court  below. 

For  affirmance — The  Chief  Justice,  Dixon,  Knapp, 
Magie,  Parker,  Scudder,  Van  Syckel,  Brown,  Cole, 
Paterson.     10. 

For  reversal — None. 


WILLIAM  W.  CAMPBELL,  PLAINTIFF  IN  ERROR,  v.  CHARLES 
HOLZAUER,  DEFENDANT  IN  ERROR. 

On  error  to  the  Supreme  Court. 

Per  Curiam.  The  judgment  below  is  affirmed  for  the 
reasons  given  by  the  Supreme  Court. 

For  affii-mance — The  Chancellor,  Chief  Justice, 
Dixon,  Magie,  Parker,  Reed,  Scudder,  Van  Syckel, 
Brown,  Cole,  Paterson,  Whitaker.     12. 

Ftyr  reversal — None. 
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ALLAN  L.  McDERMOTT,   PLAINTIFF  IN  ERROR,  v,  STATE, 
R.  B.  SEYMOUR,  PROSECUTOR,  DEFENDANT  IN  ERROR. 

On  error  to  the  Supreme  Court. 

For  the  plaintiff  in  error,  Wm.  Brinkerhoff. 

For  the  defendant  in  error,  John  W.  Taylor. 

Per  Curiam.    The  judgment  of  the  Supreme  Court  is 
unanimously  affirmed. 
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STATE    OF    NEW   JERSEY. 


JUNE  TERM,   1885. 


ANDKEW  FAGAN  v.  STATE. 

A  sale  of  beer,  ale,  &o.,  by  the  quart  or  in  larger  measure,  to  be  drank 
on  the  premises  of  the  vendor,  is  not  prohibited  by  the  statute. 


On  error  to  Morris  Quarter  Sessions. 

Argued  at  February  Term,  1885,  before  Beasley,  Cuiep 
Justice,  and  Justices  Dixon  and  Magie. 

For  the  plaintiff  in  error,  Henry  C.  Pitney. 

For  tlie  defendant,  Wittard  W.  Cutler. 

The  opinion  of  the  court  was  delivered  by 

Beasley,  Chief  Justice.  This  is  an  indictment  for 
keeping  a  disorderly  housCj  and  the  error  alleged  consists  in 
the  trial  judge's  charge  to  the  jury  that  the  offence  laid  was 
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proved  if  it  appeared  that  the  defendant  sold  beer  by  the 
measure  of  a  quart  or  over,  and  which  was  drunk  upon  his 
premises. 

^ly  examination  of  the  statutes  on  this  subject  has  led  me 
to  the  conclusion  that  such  instruction  is  not  to  be  justified. 
The  language  of  the  act  touching  this  particular  is  this  : 
"  That  it  shall  not  be  lawful  to  sell  ale,  strong  beer,  lager 
beer,  porter,  wine  or  other  malt  liquors,  (except  where  the 
same  is  compounded  and  sold  as  a  medicine,)  in  quantities  less 
than  a  quart,  if  the  same  is  drank  on  or  about  the  premises 
where  sold,  in  the  State  of  New  Jersey,  without  a  license  first 
had,"  &c.      Rev.,  p.  494,  §  52. 

This  provision  is  ungrammatically  expressed,  but  its  words 
are  clear  and  unambiguous,  and  they  declare  that  a  sale  of  the 
liquors  specified,  in  a  quantity  less  than  a  quart,  is  prohibited 
if  the  same  is  drunk  on  or  near  the  premises  of  the  vendor. 
The  question  is  whether,  by  construction,  the  expression,  "  in 
quantities  less  than  a  quart,"  can  be  struck  out  of  the  clause. 
I  am  at  a  loss  to  see  how  such  a  course  could  be  vindicated. 
The  statute  nowhere  prohibits  the  sale  of  these  liquors  except 
when  they  are  sold  by  the  small  measure  and  are  to  be  con- 
sumed at  the  place  of  sale,  and  it  is  quite  impossible  to  say 
that  such  a  restriction  may  not  have  appeared  to  the  law- 
makers all  that  was  reasonably,  necessary.  They  may  have 
thought  that  social  interests  were  sufficiently  secured  by  a  re- 
striction on  the  sale  of  these  beverages  in  small  quantities 
Avhen  such  beverages  were  to  be  drunk  in  places  of  public 
resort.  In  the  absence  of  experience  it  was,  perhaps,  not 
irrational  to  conclude  that  sales  of  these  liquors  in  a  measure 
exceeding  that  of  a  quart  would  be  infrequent,  and  that 
consequently  such  sales  did  not  require  repression.  It  is  ob- 
vious, therefore,  that  this  section  of  the  act  cannot  be  mutilated 
or  altered  on  the  ground  that  if  received  in  its  very  terms  it 
leads  to  an  absurd  or  impracticable  result. 

Nor  docs  this  section,  in  the  respect  referred  to,  stand  in 
this  act  as  the  only  witness  of  the  legislative  intent,  for  sec- 
tiou   12,   in    denouncing  the  penalty,  repeats   the  language 


JUNE  TERM,  1885.  177 


Fagan   v.  State. 


already  quoted,  for  its  words  are :  "  That  if  any  person  or 
persons  shall,  without  license,  *  *  *  sell  or  cause,  or 
knowingly  permit  to  be  sold,  directly  or  indirectly,  any  ale, 
*  *  *  under  the  quantity  of  one  quart,  if  the  same  is 
drank  in,  on  or  about  the  premises  where  sold,  then  he  or  she 
offending  shall  forfeit  and  pay,"  &c.     Rev.,  p.  495,  §  63. 

It  follows,  from  this  citation,  that  in  order  to  sustain  the 
judicial  ruling  now  complained  of,  this  latter  section,  like  the 
former  one,  must  be  recast  by  the  court  so  as  to  enlarge  its 
operation,  giving  it  a  punitive  force  not  embraced  within  its 

terms. 

On  the- argument  such  an  extension  of  the  scope  of  this  law 
was  sought  to  be  effected  by  a  reference  to  the  general  terms 
of  the  thirteenth  section,  but  it  seems  to  me  that  it  is  perfectly 
obvious  that  the  wide  expressions  referred  to  must  be  restricted 
in  order  to  avoid  the  grossest  absurdity.  The  language  of 
this  clause  is :  "  That  in  addition  to  the  penalties  imposed  in 
section  12  of  this  act,  if  any  person  or  persons  shall  sell  any 
of  the  liquors  aforesaid,  without  license  first  had  and  obtained 
according  to  this  act,  or  shall  sell  on  Sunday,  then  such  per- 
son or  persons  shall  be  held  as  the  keeper  or  keepers  of  dis- 
orderly houses,"  &c.     Rev.,  p.  495,  §  64. 

By  the  common  rules  of  construction  this  language  must  be 
interpreted  by  a  reference  to  the  context  of  the  statute  and  its 
general  purpose.  It  cannot  be  accepted  in  its  literalness,  be- 
cause it  would  convert  into  disorderly  houses  the  places  of 
business  of  every  manufacturer  and  wholesale  dealer  in  these 
liquors  in  the  state ;  and  the  reference  to  the  penalties  imposed 
by  the  antecedent  section  implies,  in  a  conclusive  form,  that 
the  punishment  denounced  as  additional  was  meant  as  a  dupli- 
cated infliction  for  the  doing  of  those  things  that  were  before 
defined  and  prohibited. 

Even  if  there  were  doubts  on  this  subject,  still  it  would  be 
entirelv  inadmissible  for  the  court  to  amplify  this  law  so  as 
to  take  in  cases  which  do  not  fall  within  its  express  terms. 
The  legal  rule  has  been  often  declared  by  this  court,  that  in 
order  to  make  an  act  which  is  not  mal mi  in  se  criminal,  a 
Vol.  XVIII.  12 
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legislative  purpose  to  that  effect,  clearly  expressed,  must  be 
shown.  Thus,  in  Buck  v.  Danzenbacker,  8  V^-oom  359,  it  is 
said :  "  But  it  must  be  borne  in  mind  that  the  act  in  question 
is  penal  in  its  character,  and  should  therefore  receive  a  strict 
construction.  A  penal  statute  can  never  be  extended  by  im- 
plication, and  a  case  which  does  not  come  within  its  words 
shall  not  be  brought  within  it  by  construction.  In  such  a 
statute  the  word  '  and '  cannot  be  construed  to  mean  '  or.' " 

According  to  the  rule  thus  declared,  there  was  error  in  the 
judicial  charge  in  the  present  case,  inasmuch  as  it  extended 
the  prohibitory  scope  of  the  language  of  the  statutory  section 
in  question. 

Let  the  judgment  be  reversed. 


JAMES  E.  COOPER  v.  JOHN  E.  VANDERVEER. 

1.  A  refusal  to  strike  out  a  pleading  cannot  be  made  a  part  of  the  record 
so  as  to  be  reviewable  on  a  writ  of  error. 

2.  It  is  only  when  the  motion  to  strike  out  has  prevailed  that  the  Prac- 
tice act  gives  the  riglit  to  a  writ  of  error. 

3.  A  writ  of  error  cannot  be  sued  out  until  final  judgment. 


On  error  to  the  Monmouth  Pleas. 

Argued  at  February  Term,  1885,  before  Beasley,  Chief 
Justice,  aud  Justices  Dixon  and  Magie. 

For  the  plaintiff,  McDcnnott  &  Throckmorton. 
For  the  defendant,  J.  Clarence  Conover. 

The  opinion  of  the  court  was  delivered  by 

Beasley,  Chief  Justice.  This  was  a  suit  in  the  Infe- 
rior Court  of  Common  Pleas  of  the  county  of  Monmouth,  and 
in  the  course  of  the  proceedings  a  motion  was  made  by  the 
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defendant  to  strike  out  a  notice  appended  to  the  replication 
of  certain  matters  which  the  plaintiff  intended  to  set  up  m 
answer  to  facts  stated  in  a  notice  appended  to  the  pleas.  That 
motion  was  denied  by  the  court,  and  to  remove  to  this  court 
for  review  the  order  embodying  such  denial  this  writ  of  error 
has  been  brought. 

In  the  briefs  of  the  respective  counsel  the  only  question 
discussed  is  that  touching  the  validity  of  the  order  made  in  the 
court  below,  but  it  is  obvious  that  the  point  thus  elucidated  is 
in  no  wise  presented  to  this  court  so  that  it  can  be  considered 
or  determined.     The  order  in  question  is  no  part  of  the  record, 
and  is,  consequently,  not  placed  under  the  supervisory  power 
of  this  tribunal.     It  is,  by  the  express  provision  of  the  I'rac- 
tice  act,  only  when  a  motion  to  strike  out  a  pleading  prevails 
that  the  order  of  the  court  can,  at  the  request  of  the  party 
against  whom  it  presses,  be  entered  on  the  record  so  that  error 
may  be  assigned  upon  it.     Bev.,  p.  868,  §  132.     But  when 
the  pleading  is  not  struck  out,  the  rule  of  court  denying  the 
motion  to  expunge  does  not  become,  nor  can  it  in  anywise  be 
made  a  part  of  the  record,  and  consequently  it  is  not  suscep- 
tible of  being  reviewed  in  this  court.     Such  a  rule  can  no 
more  be  supervised  by  this  court  than  can  an  order  of  an  in- 
ferior court  either  refusing  or  granting  a  party  time  to  hie  a 

declaration  or  plea. 

But  there  is  a  second  fundamental  error  m  this  proceeding. 
Even  if  the  order  in  question  could  be  put  under  the  cogni- 
zance of  this  court,  such  course  could  not  be  taken  until  after 
final  judgment.  A  writ  of  error  will  not  run  until  the  con- 
clusion of  the  course  of  law  in  the  court  of  first  instance.  The 
most  serious  vexation  and  delay  would  be  attendant  upon  the 

""^'Tlirete'the  writ  of  error  in  the  present  case  must  be  dis- 
missed. 
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RICHARD  WOOD  ET  AL.  v.  STATE. 

An  indictment  for  a  conspiracy  to  obtain  goods  by  false  pretences  must 
charge  the  doing  of  an  overt  act,  or  it  will  be  void. 


On  error  to  the  Atlantic  Oyer  and  Terminer. 

Argued  at  February  Term,  1885,  before  Beasley,  Chief 
Justice,  and  Justices  Dixon  and  Magie. 

For  the  plaintiffs,  Slape  &  Stephany. 

For  the  state,  Joseph  Thompson. 

The  opinion  of  the  court  was  delivered  by 

Beasley,  Chief  Justice.  The  defendants  were  con- 
victed of  a  conspiracy  to  obtain  money  by  false  pretences. 
The  only  exception  taken  to  the  judgment  is  that  the  indict- 
ment is  defective. 

The  alleged  imperfection  consists  in  the  omission  to  show 
any  overt  act  done  in  the  course  of  carrying  into  effect  the 
scheme  of  the  conspirators.  At  common  law  the  criminal  act, 
in  cases  of  this  kind,  was  complete  as  soon  as  two  or  more 
persons  combined  to  effect  the  forbidden  purpose ;  but  such  is 
not  now  the  law  of  this  state.  Such  a  combination  is  not  now, 
per  se,  criminal.  To  constitute  a  crime  of  this  class  some- 
thing more  than  the  unexecuted  agreement  between  the  per- 
sons combining  must  have  occurred.  This  mollification  of 
the  old  law  has  been  introduced  by  the  statutory  provision 
which  now  stands  as  section  191  of  the  Crimes  act,  and  which 
declares  that  combination  to  do  certain  acts,  among  which  is 
specified  the  cheat  of  obtaining  money  by  false  pretences,  shall 
be  deemed  conspiracies;  and  to  this  declaration  is  added  a 
qualification  in  these  words,  viz. :  "  But  no  agreement  to 
commit  any  offence  other  than  murder,  manslaughter,  sodomy, 
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rape,  arson,  burglary,  or  robbery,  shall  be  deemed  a  conspiracy 
unless  some  act  in  execution  of  such  agreement  be  done  to 
effect  the  object  thereof  by  one  or  more  of  the  parties  to  such 
agreement."     Ew.,  p.  261. 

It  is  plain  that  the  effect  of  this  recited  qualification  is  to 
make  the  doing  of  an  overt  act  a  necessary  part  of  the  crime 
of  conspiracy,  and  the  result  is  that  every  word  contained  in 
this  indictment  may  be  true  and  yet  the  defendants  may  not 
have  committed  any  indictable  offence.  Such  an  indictment 
is  not  merely  informal,  for  it  utterly  fails  to  show  any  breach 
whatever  of  the  criminal  law. 

Nor  can  such  a  fundamental  defect  as  this  is  be  waived  by 
an  omission  to  take  objection  to  the  indictment  before  the 
trial.  The  constitution  of  this  state  requires  the  criminal  ac- 
cusation to  proceed  from  the  grand  inquest.  In  this  case  that 
body  has  not  alleged  that  the  defendants  have  committed  a 
criminal  offence;  at  the  most  it  has  charged  them  with  im- 
moral conduct,  and  it  is  impossible  to  say  that,  as  the  facts 
existed  in  proof  before  the  grand  jury,  any  further  accusation 
was  warranted.  If  the  court  should  interpolate  into  this  in- 
dictment the  allegation  that  an  overt  act  was  committed,  the 
crime  of  conspiracy  would  indeed  be  charged,  but  the  accusa- 
tion woHld  be  in  part  made  by  the  court,  and  in  part  made 
by  the  grand  jury,  and  this  plainly  would  not  fulfill  the  con- 
stitutional requirement. 

Let  the  judgment  be  reversed. 


DANIEL  CORY  v.  THE  BOARD  OF  CHOSEN  FREEHOLDERS 
OF  THE  COUNTY  OF  SOMERSET. 

L  The  common  count  for  money  had  and  received  will  sustain  a  claim 
for  monev  fraudulentlv  obtained  by  the  defendant  from  the  pla.nt.fl. 

2.  The  defendant,  a  member  of  .the  board  of  chosen  freeholders,  made  out 
bills  to  himself  against  the  county,  ostensibly  for  money  paid  by  h.m 
for  work  on   bridges,  not  showing  when,  or  by  whom,  or  on  what 
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bridges,  or  under  whose  authority  the  work  had  been  done.  These 
bills  were  certified  by  the  defendant  as  one  of  a  committee  of  the  free- 
holders, were  ordered  paid  by  the  director  of  the  board,  and  were  re- 
ceipted by  the  defendant.  Held,  that  they  were  competent  evidence 
in  support  of  the  charge  tliat  the  defendant  had  fraudulently  obtained 
the  county  funds. 
3.  Proof  that  the  bills  above  described,  being  each  for  less  than  $500, 
were  paid  by  the  county  collector,  pursuant  to  the  orders  of  the 
director,  is  evidence  that  the  moneys  paid  were  county  funds. 


On  writ  of  error  to  the  Somerset  Circuit. 

Argued  at  February  Term,  1885,  before  Beasley,  Chief 
Justice,  and  Justices  Dixon  and  Magie. 

For  the  plaintiff  in  error,  A.  A.  Clark  and  J.  R.  English, 

For  the  defendant  in  error,  J.  D.  Bariine. 

The  opinion  of  the  court  was  delivered  by 

Dixon,  J.  The  first  question  raised  by  the  assignment  of 
errors  in  this  cause  is  whether  money  fraudulently  obtained 
by  the  defendant  below  from  the  plaintiff  can  be  recovered  on 
the  common  count  for  money  had  and  received,  which  does 
not  set  out  the  particulars  of  the  fraud. 

This  may  be  answered  by  extracts  from  the  opinion  of  the 
King's  Bench,  delivered  by  Lord  Mansfield  in  Moses  v.  3Iac- 
ferlan,  2  Burr.  1005:  "If  the  defendant  be  under  an  obli- 
gation, from  the  ties  of  natural  justice,  to  refund,  the  law  im- 
plies a  debt  and  gives  this  action  [on  the  case,  for  money  had 
and  received  to  the  plaintiff's  use,]  founded  in  the  equity  of 
the  plaintiff's  case,  as  it  were,  upon  a  contract.  *  *  *  One 
great  benefit  which  arises  to  suitors  from  the  nature  of  this 
action  is  that  the  plaintiff  need  not  state  the  special  circum- 
stances from  which  he  concludes  '  that,  ex  cequo  et  bono,  the 
money  received  by  the  defendant  ought  to  be  deemed  as  belong- 
ing to  him.'  He  may  declare  generally  '  that  the  money  was  re- 
ceived to  his  use,'  and  make  out  his  case  at  the  trial.     *     *     * 
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This  kind  of  equitable  action,  to  recover  back  money  which 
ouglit  not  in  justice  to  be  kept,  is  very  beneficial,  and  there- 
fore much  encouraged.  *  *  *  It  lies  for  money  paid  by 
mistake,  or  upon  a  consideration  which  happens  to  fail,  or  for 
money  got  through  imposition  (express  or  implied,)  or  extor- 
tion, or  oppression,  or  an  undue  advantage  taken  of  the  plain- 
tiff's situation,  contrary  to  laws  made  for  the  protection  of 
persons  under  those  circumstances.  *  *  *  In  one  word, 
the  gist  of  this  kind  of  action  is  that  the  defendant,  upon  the 
circumstances  of  the  case,  is  obliged,  by  the  ties  of  natural 
justice  and  equity,  to  refund  the  money." 

The  plaintiff's  declaration  is  properly  framed  to  sustain  its 
claim. 

The  second  question  raised  is  Avhether  the  Circuit  Court 
erred  in  permitting  certain  exhibits  to  go  to  the  jury  as  evi- 
dence. These  exhibits  consisted  of  sundry  bills,  made  out 
against  the  plaintiff  in  favor  of  the  defendant,  approved  by  a 
committee  of  chosen  freeholders,  ordered  to  be  paid  by  the 
director  of  the  board,  and  receipted  by  the  defendant  on  pay- 
ment by  the  county  collector. 

One  of  the  facts  to  be  proved  by  the  plaintiff  was  that  the 
money  which  it  sought  to  recover  had  been  received  by  the 
defendant.  These  receipted  bills  were  direct  evidence  of  that 
fact,  and  consequently  the  court's  refusal  to  exclude  them  was 
not  error. 

The  defendant's  objection,  hoAvever,  was  aimed  at  their 
being  received  as  evidence  tending  to  support  the  charge  of 
fraud  which  the  plaintiff  made  against  him.  In  strictness, 
this  objection  should  have  been  urged  distinctly  against  their 
use,  and  not  against  their  admission ;  but  since  the  bills  of 
exception  indicate  that  they  were  treated  as  affording  some 
evidence  on  the  allegation  of  fraud,  notwithstanding  the  de- 
fendant's objection,  the  merits  of  his  complaint  may  be  here 
considered. 

The  exhibits  are  in  the  following  or  similar  form,  viz. : 
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"Warrex  Township,  September  25th,  1868 
"  Somerset  county,  to  Daniel  Cory,  Dr. 

"  To  cash  paid  for  mason  work  done  to  bridges $24  00 

"To  cash  paid  for  repairing  two  bridges 12  30 


$36  30 
"  The  director  of  the  board  of  chosen  freeholders  of  Somer- 
set county  will  please  order  the  above  two  bills  paid. 

"Dajstiel  Cory, 
"  John  McBride,    . 
"  Samuel  Lewis, 

"Committee. 


.30.  County  collector  will  please  pay  the  above  two 
bills  of  thirty-six  dollars  and  thirty  cents,  dated  September 
25th,  1868. 

"  Samuel  Lewis, 
[Endorsed] — "  Daniel  Cory.  Director." 

None  of  the  exhibits,  thirty-tNvo  in  number,  contained  any 
further  specification  than  that  above  copied,  anything  to  shoAV 
to  whom  the  defendant  had  paid  the  money  which  he  claimed, 
-or  upon  what  bridge,  or  when,  or  by  whom  or  at  whose  instance 
the  work  or  materials  paid  for  had  been  furnished.  Nor  do 
they  appear  to  have  been  accompanied  by  any  statement  of  these 
particulars.  Some  of  them  were  for  less  than  $50,  and  some 
for  more  than  $50  and  less  than  $500.  During  the  period 
covered  by  these  bills,  the  defendant  was  a  member  of  the 
board  of  chosen  freeholders  of  Somerset  county,  and  part  of 
the  time  was  director  of  the  board.  Every  one  of  the  bills 
except  two.  Exhibits  39  and  41,  was  approved  by  the  defend- 
ant as  a  committeeman  or  ordered  paid  by  him  as  director. 

Wiien  these  bills  were  made  out  and  paid  to  the  defendant, 
the  law  (Bridge  act.  Nix.  Dig.,  p.  87,)  authorized  the  over- 
seer of  highways  and  the  two  chosen  freeholders  of  any  town- 
ship, or  the  major  part  of  them,  to  direct  and  contract  for  the 
l>uilding  or  repairing  of  a  bridge  in  their  township,  provided 
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the  cost  did  not  exceed  $50,  and  empowered  the  chosen  free- 
holders of  any  townsliip  and  those  of  the  two  next  adjacent 
townships,  or  a  majority  of  them,  to  direct  and  contract  for 
the  bnilding  or  repairing  of  a  bridge  in  the  township,  provided 
the  cost  exceeded  $50  and  was  less  than  §500.  Bills  thus  con- 
tracted the  director  of  the  board  had  a  right  to  order  paid  out 
of  the  county  funds.  These  provisions,  however,  are  not  to 
be  regarded  as  at  all  impairing  the  general  authority  of  the 
board  of  chosen  freeholders  over  the  construction  and  repara- 
tion of  public  bridges,  or  the  duty  of  the  board  to  see  to  the 
proper  expenditure  of  county  moneys.  Cory  v.  Freeholders 
of  Somerset,  15  Vroom  445.  The  statutes  {Nix.  Dig.,  p.  128, 
§  43,  and  p.  1066,)  also  required  the  board  of  chosen  free- 
holders to  make  out  and  publish  annually,  in  the  county,  a 
detailed  statement  of  all  the  county  expenditures  for  the  pre- 
ceding year,  including  every  description  of  expenditure,  by 
items,  the  amount  claimed  and  the  amount  allowed  in  each 
instance,  for  what  purpose,  by  whom  ordered,  and  to  whom 
paid. 

By  these  enactments  it  appears  that  the  director  of  the 
board,  before  ordering  paid  bills  for  the  construction  or  re- 
pair of  a  bridge,  should  know  in  what  township  the  bridge 
was  located,  by  what  officers  the  work  had  been  ordered,  and 
whether  the  total  cost  had  exceeded  §50  or  §500,  and  that 
each  bill  presented  to  him  should  disclose  the  particulars 
necessary  to  enable  the  board  to  make  its  annual  statement  in 
detail  as  required  by  law ;  and  it  was  the  duty  of  the  defend- 
ant to  see  that  these  legal  proprieties  were  observed  in  all 
cases  where  his  official  action  was  invoked. 

The  exhibits,  however,  Avhen  looked  at  by  themselves,  show 
that  the  defendant,  by  the  use  of  his  official  position  as  a 
chosen  freeholder,  had  procured  public  moneys  to  be  paid  to 
himself,  ostensibly  for  work  on  bridges,  by  direction  of  an 
officer  having  a  very  limited  authority  over  public  funds, 
without  presenting  to  that  officer  any  evidence  that  any  work 
had  been  legally  ordered  or  had  been  done  at  all  upon  any 
public  bridge,  without  the  disclosure  of  any  circumstances  by 
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which  the  justice  of  his  claim  could  be  fairly  investigated,  and 
without  placing  on  the  public  files  those  details  which  it  was 
his  duty  to  have  preserved. 

Certainly  it  M'as  permissible  to  lay  these  matters  before  the 
jury  in  support  of  a  charge  that  the  defendant  had  fraudu- 
lently obtained  the  public  funds.  The  mere  absence  from  the 
bills  of  those  statements  which  the  defendant  as  a  public  offi- 
cer ought  to  have  inserted  in  them  if  true,  was  calculated  to 
arouse  a  suspicion  that  there  was  some  improper  motive  for 
Avithholding  them,  and  the  fact  that  the  bills  were  made  out 
in  the  defendant's  interest  suggested  what  that  motive  might 
be.  How  strong  would  be  the  suspicion,  was  a  question  not 
relevant  to  the  competency  of  the  testimony. 

The  exhibits  constituted  legal  evidence,  and  their  admission 
was  not  error. 

The  next  exception  is  to  the  refusal  of  the  court  to  order  a 
non-suit. 

The  only  reason  urged  for  the  non-suit  was  that  the  plain- 
tiff had  failed  to  show  that  the  money  received  by  the  defend- 
ant was  county  money.  The  argument  adduced  was  that,  ac- 
cording to  the  plaintiffs  contention,  the  bills  paid  were  illegal 
and  fraudulent  on  their  face,  and  there  appeared  no  facts 
which  authorized  the  director  of  the  board  to  order  the  public 
moneys  to  be  paid ;  that  a  payment  made  by  the  county  col- 
lector on  such  an  order  must  be  regarded  as  a  payment  of  his 
own  funds,  and  that  therefore  he  remained  answerable  to  the 
county  for  the  same  amount  of  money  as  if  he  had  not  paid 
these  bills,  and  the  defendant's  responsibility,  if  any,  was  to 
the  collector  personally. 

The  replies  to  this  reasoning  are,  first,  that  the  orders  on 
the  collector  were  such  as  the  director  of  the  board  had 
authority  to  make  on  receiving  proper  evidence  that  the  debts 
had  been  legally  contracted,  and  whether  such  evidence  had 
been  furnished  to  him  it  was  not  for  the  collector  to  inquire. 
The  collector  therefore  had  the  right  to  pay  the  orders  with 
the  county  funds.  Second,  that  the  money  was,  both  in  fixct 
and  according  to  the  intention  of  all  the  parties,  paid  from  the 
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county  treasury,  and  the  defendant  cannot  escape  accounta- 
bility therefor  by  setting  up  the  illegality  of  his  own  conduct. 
We  find  no  error  in  the  record,  and  the  judgment  must  be 
affirmed. 


RACHEL    SIPLEY,    ADMINISTRATRIX    OF    CATHARINE 
VAUGHN,  V.  ELIZABETH  V.  WASS. 

If  a  defendant  in  a  suit  before  the  court  for  the  trial  of  small  causes 
omit  to  file  Jiis  claim  as  a  set-off,  he  may  nevertheless  recover  the  sum 
due  him  in  any  other  court  having  cognizance  of  the  same,  provided 
he  prove  therein  that  the  balance  due  him  exceeds  |100. 


On  demurrer  to  replication. 

Argued  at  February  Term,  1885,  before  Beasley,  Chief 
Justice,  and  Justices  Dixon  and  Magie. 

For  the  plaintiff,  L.  De  Witt  Taylor. 

For  the  defendant,  /.  G.  Shipman  &  Son. 

The  opinion  of  the  court  was  delivered  by 

Dixon,  J.  The  principal  question  raised  by  the  pleadings 
in  this  case  is  whether,  if  the  defendant  in  a  suit  before  the 
court  for  the  trial  of  small  causes  has  a  claim  against  the 
plaintiff  so  large  as  to  involve  a  controversy  beyond  the  juris- 
diction of  that  court,  he  must  nevertheless  present  it  tlicre  as 
a  set-off,  or  be  precluded  from  afterwards  recovering  it  in  any 
other  court. 

The  preclusion  of  the  dcfbadant  in  such  a  suit  from  subse- 
quently recovering,  in  anotjicr  court,  a  claim  which  he  had 
against  the  plaintiff  pending  that  suit,  arises,  not  from  any 
general  rule  of  law,  but  soleh'  from  the  twenty-fourth  section 
of  the  Justice's  Court  act.     That  section  enacts :  "  If  any  de- 
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feiidant  neglect  or  refuse  to  deliver  a  copy  of  his  or  her  ac- 
count or  state  of  demand  against  such  plaintiff,  he  or  she  shall 
forever  thereafter  be  precluded  from  having  or  maintaining 
any  action  for  such  account  or  demand,  or  from  setting  off 
the  same  in  any  future  suit ;  provided  always,  that  where  the 
balauce  found  to  be  due  to  such  defendant  exceeds  the  sum  of 
one  huudi-ed  dollars,  then  the  said  defendant  shall  not  be  pre- 
cluded from  recovering  his  or  her  account  or  demand  against 
such  plaintiff  in  any  other  court  of  record  having  cognizance 
of  the  same." 

In  the  construction  of  this  section  it  is  urged  that  the  ex- 
pression, "  balance  found  to  be  due,"  indicates  that  it  is  neces- 
sary that  such  balance  should  be  found  by  the  justice's  court 
to  be  due,  as  a  preliminary  to  the  bringing  of  a  suit  in  any 
other  court  of  record,  and  hence  that  an  account  or  state  of 
demand  must  be  filed  by  the  defendant  in  order  to  enable  the 
justice's  court  to  make  such  a  finding. 

There  are,  however,  several  obstacles  in  the  way  of  this 
contention. 

In  the  first  place,  the  powers  of  the  justice's  court  must  all 
be  derived  from  the  statute,  and  the  statute  nowhere  authorizes 
that  court  to  record  any  determination  as  to  the  balance  due 
either  party  except  by  a  final  judgment  in  favor  of  that  party, 
on  which  execution  is  to  be  awarded.  Such  a  judgment  would 
not  form  a  proper  preliminary  to  a  suit  in  some  other  court  on 
the  original  cause  of  action. 

Secondly,  the  section  makes  the  finding  of  a  balance  in  ex- 
cess of  $100  the  preliminary,  not  to  a  suit,  but  to  a  recovery 
in  some  other  court  of  record  having  cognizance  of  the  same. 
The  matter,  therefore,  c^n  readily  and  legally  be  determined 
upon  appropriate  pleadings  in  the  court  where  recovery  is 
sought. 

Thirdly,  this  contention  ignores  the  proper  office  of  a  pro- 
viso, Avhich  is  to  restrain  the  operation  of  the  enacting  clause 
by  taking  out  of  its  reach  some  special  cases  which  otherwise 
might  have  been  within  it.  Sloat  v.  McComb,  13  Vroom  484  . 
Lanning  v.  Lanning,  2   C  E.   Green  228.      In  the  section 
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now  under  consideration  the  enacting  clause,  which  is  modified 
by  the  proviso,  rdates  only  to  cases  wherein  defendants  have 
omitted  to  file  tiieir  accounts  or  demands  before  the  justice; 
only  in  such  cases,  therefore,  is  the  proviso  designed  to  operate. 
If  the  defendant  had  filed  his  account,  then  no  proviso  was 
needed  to  preserve  his  right  of  subsequent  recovery  for  no 
enactment  assailed  or  seemed  to  assail  it;  but  if  he  had  not, 
then  the  proviso  saved  it  in  cases  where  the  balance  found  U> 
be  due  him  exceeded  $100,  notwithstanding  the  general  enact- 
ment which  might  possibly  have  been  construed  as  defeating  i  . 
.  The  interpretation  contended  for  cannot  therefore  be  adopted. 
The  plain  meaning  of  the  section  is  that  if  a  plaintiff  shows 
that  the  balance  due  to  him  exceeds  $100  he  is  not  to  be 
barred  from  recovery  because,  when  previously  sued  by  the 
defendant  before  a  justice's  court,  he  had  not  interposed  his 

claim  as  a  set-off.  ,  . 

On  the  demurrer  now  before  us  this  appears  to  be  the  plain- 
tiff's situation,  and  therefore  the  plea  which  seeks  to  prevent 
his  recovery  is  bad.  Without  considering  the  merits  of  the 
replication,  the  plaintiff  is  entitled  to  judgment. 


EGBERT  MCCULLOCH  v.  JOHN  HOPPER  ET  AL. 

In  computing  time  under  the  statute  of  limitations,  the  dav  on  which  the 
cause  of  action  accrued  is  not  to  be  counted. 

On  rule  to  show  cause. 

Argued  at  February  Term,  1885,  before  Beasley,  Chief 
JusTrcE,  and  Justices  Dixon  and  Magie. 

For  the  plaintiff,  H.  K.  Coddinf/ton. 

For  the  defendants,  R.  L  Hopper. 
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The  opinion  of  the  court  was  delivered  by 

Dixox,  J.  The  main  question  in  this  case  is  whether,  in 
computing  the  six  years  within  which  an  action  for  money 
had  and  received  must  be  brought,  the  day  on  which  the 
money  came  to  the  defendant's  hand  should  be  counted. 
The  money  having  been  received  on  June  6th,  1878,  and  the 
suit  begun  on  June  6th,  1884,  is  the  statute  of  limitations  a 
bar? 

The  exact  six  years,  of  course,  ended  at  the  moment  on 
June  6th,  1884,  corresponding  to  the  moment  on  June  6th, 
1878,  when  the  cause  of  action  accrued,  but  the  inconvenience 
of  the  thing  precludes  inquiry  as  to  when  that  moment  was. 
The  law  concedes  or  withholds  the  entire  day,  and  de  minimis 
non  curat. 

The  rule  laid  down  in  the  older  authorities  for  the  compu- 
tation of  time  is  that  when  the  time  starts  from  an  event  the 
day  of  its  occurrence  shall  be  counted ;  for  a  part  of  the  day 
is  certainly  included,  and  that  is  reckoned  as  a  whole  day, 
since  "  the  law  doth  reject  all  divisions  of  a  day  for  the  uncer- 
tainty ; "  but  when  the  time  starts  from  a  day,  that  day  shall 
not  be  counted,  for  the  very  words  exclude  it  all.  Clayton's 
ease,  5  Rep.  1 ;  King  v.  Adderley,  Doug.  463 ;  Castle  v.  Bur- 
ditt,  3  T.  R.  623 ;   Glassington  v.  Rawlins,  3  £ast  407. 

The  more  recent  decisions,  however,  disapprove  the  first 
branch  of  this  rule,  and  hold  that  generally,  in  computing  a 
period  of  time  from  an  event,  the  day  of  tke  occurrence  should 
not  be  included,  Sir  William  Grant,  in  Lester  v.  Garland,  15 
Vesey  248,  giving  this  reason  :  ''  Our  law  rejects  fractions  of 
a  day.  The  effect  is  to  render  the  day  a  sort  of  indivisible 
point,  so  that  any  act  done  in  the  compass  of  it  is  no  more  re- 
ferable to  any  one  than  to  any  other  portion  of  it ;  but  the  act 
and  the  day  are  co-extensive,  and  therefore  the  act  cannot 
properly  be  said  to  be  passed  until  the  day  is  passed." 
Mercer  v.  Ogilvie,  3  O.  &  Stew.  434 ;  Young  v.  Higgon,  6 
if.  &  W.4d;  Mygett  v.  Washburn,  16  N.  F.  316 ;  Sheets  v. 
Selden,  2  Wall.  177;  Bemis  v.  Leonard,  118  Mass.  502. 

In  New  Jersey  from  early  times  the  ru'le  seems  to  have 
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been  to  exclude  the  day  of  tlic  terminus  a  quo,  whether  that 
terminus  was  a  day  or  an  event.  Thus,  the  Insolvent  Debtors' 
act,  [Pat.  L.,  p.  184,  §  7,)  required  creditors  to  file  a  plea  to 
the  debtor's  declaration  "  within  twenty  days  after  filing  the 
said  declaration,"  and  this  court  held  that  the  day  when  the 
7iarr.  was  filed,  October  28th,  was  not  to  be  reckoned  as  one 
of  the  twenty,  and  that  a  plea  filed  on  November  17th  was  in 
b^'ason.  State  v.  Jackson,  1  South.  323.  The  same  rule  is 
recognized  in  Den  v.  Drake,  3  Hoist.  303 ;  Thome  v.  3fosher, 
5  C.  E.  G-reen  257 ;  In  re  Evans,  2  Stew.  Eq.  571,  and  other 
cases. 

In  our  legislation,  also,  the  distinction  between  reckoning 
time  from  a  day  and  reckoning  it  from  an  event  seems  to  be 
disregarded.  Thus,  in  section  105  of  the  Practice  act,  a  de- 
fendant is  required  to  plead  to  a  declaration  served  "  in  thirty 
days  after  such  service,"  provided  there  be  endorsed  on  the 
same  a  notice  to  plead  "  within  thirty  days  after  the  date  of 
such  service."  The  service  and  the  date  of  the  service  evi- 
dently stand  for  the  same  thing. 

We  are  of  opinion  that  the  statute  of  limitations  should  be 
construed  in  accordance  with  these  precedents.  The  statute 
is  in  derogation  of  abstract  right,  creating  a  bar  to  many 
claims  against  which  nothing  can  be  alleged  except  its  own 
"  ita  scriptum  est,"  and  although  courts  do  not  on  this  account 
regard  it  with  disfavor,  yet  when  its  provisions  cannot  be  ex- 
actly enforced,  but  must  be  cither  slightly  extended  or  slightly 
restricted,  the  fact  that  it  takes  away  remedies  is  reason  enough 
for  preferring  a  strict  interpretation.  Griffith  v.  Bogert,  18 
How.  158. 

Let  the  rule  to  show  cause  be  made  absolute,  the  costs  to 
abide  the  event  of  the  suit. 
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DAVID  B.  EWAN  v.  HEWLINGS  LIPPINCOTT. 

The  defendant  owned  a  saw-mill,  and  gave  an  order  to  D.  &  W.,  master 
machinists,  to  make  some  alterations  in  the  gearing  of  the  water-wheel 
of  his  mill.  D.  &  W.  sent  the  plaintiff  and  another  workman  to  do 
the  work.  It  was  understood  between  these  workmen  and  the  defend- 
ant that  the  mill  would  run  at  such  times  as  they  were  not  actually  at 
work  npou  the  wheel.  While  they  were  at  work  upon  the  wheel  the 
engineer  of  the  defendant  negligently  started  the  wheel,  injuring  the 
plaintiff.  Held,  that  plaintiff  was  a  servant  of  the  de.''endant,  engaged 
in  a  common  employment  with  the  engineer. 


On  a  rale  to  show  cause  why  a  new  trial  should  not  be 
granted.     The  facts  will  appear  in  the  opinion. 

Argued  at  November  Term,  1884,  before  Beasley,  Chief 
Justice,  and  Justices  Dixon,  Reed  and  Magie. 

For  the  rule,  P.  L.  Voorhees. 

Contra,  T.  B.  Harned. 

The  opinion  of  the  court  was  delivered  by 

Reed,  J.  This  action  was  brought  to  recover  damages  for 
an  injury  received  by  the  plaintiff  in  the  mill  of  the  defend- 
ant. The  plaintiff  is  a  machinist,  and  while  at  work  upon 
the  water-wheel  of  defendant's  saw-mill  the  wheel  was  sud- 
denly put  in  motion  by  the  engineer  employed  by  the  defend- 
ant, and  the  hand  of  the  plaintiff  was  crushed. 

The  trial  justice  charged  the  jury,  inter  alia,  that  if  the  acci- 
dent was  the  result  of  the  negligent  act  of  the  engineer  then 
the  defendant,  the  master  of  the  engineer,  was  responsible  for 
the  result.  In  answer  to  the  objection  interposed  by  defend- 
ant's counsel  that  the  engineer  and  machinist  bore  to  each 
other  the  relation  of  fellow-servants,  and  so  the  master  was 
not  chargeable  with  an  injury  to  one  caused  by  the  negligent 
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act  of  the  other,  he  charged  that  thev  were  not  serving  the 
same  master,  and  so  were  not  engaged  in  a  common  c.nploy- 
ment. 

It  appears  from  the  evidence  that  the  plaintiff  was  employed 
in  the  regular  business  of  a  firm  of  machinists  named  Derby 
&  Weatherby,  and  that  they,  upon  an  order  given  to  them  by 
the  defendant  to  make  some  alteration  in  the  gearing  of  his 
water-wheel,  sent  the  plaintiff  with  another  of  their  workmen 
to  execute  the  order. 

Upon  this  appearing  in  the  case  it  was  urged  below,  and 
there  accepted  as  the  law  and  is  now  insisted  here,  that  while 
the  engineer  was  the  servant  of  the  defendant,  the  plaintiff 
was  the  servant  of  Derby  &  Weatherby,  and  as  their  employ- 
ment was  by  different  masters,  they  were  not  fellow-servants. 

In  respect  to  this  phase  of  the  plaintiff's  case  it  would  seem 
that  if  it  be  admitted  that  the  service  in  which  Derby  & 
Weatherby  were  employed  was  a  service  in  common  with  that 
of  the  engineer,  then  the  service  of  the  workmen  sent  by  the 
firm  was  also  a  common  service.  And  I  think  it  would  fol- 
low that  in  respect  to  the  rule  which  relieves  the  master  from 
liability  for  injuries  received  by  one  at  the  hands  of  another 
fellow-servant,  the  workman  was  to  be  regarded,  while  doing 
this  work,  as  the  servant  of  the  defendant. 

The  owner  of  the  mill  had  the  control  of  the  workmen  to 
the  same  degree  that  he  would  have  had  over  the  masters  of 
the  workmen  had  they  done  the  work  personally.  He  had 
the  power  to  direct  the  work  in  regard  to  the  extent  and  char- 
acter of  the  alterations,  and  i;i  respect  to  the  time  at  which 
and  the  circumstances  under  which  it  was  to  be  done.  He  had 
the  power  to  change,  terminate  or  suspend  the  work  at  any 
moment.  Had  an  injury  resulted  to  a  third  person  by  reason 
of  the  negligent  act  of  such  workman  while  acting  within  the 
line  of  the  employment  for  which  Derby  &  Weatherl)y  had 
been  eno-ao-ed,  there  could  be  no  doubt  that  the  defendant 
would  have  been  liable  to  the  injured  person.  Stone  v.  Cole^ 
man,  15  Pick.  297. 

An  examination  of  the  cases  in  which  the  character  of  a 
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servant  has  been  considered  will,  however,  disclose  the  fact 
that  there  is  no  legal  test  of  service  by  which  in  all  cases  it 
can  be  determined  whether  an  employee  is  a  servant.  He 
may  be  a  servant  for  one  purpose  and  a  volunteer  or  con- 
tractor for  a  different  purpose.  He  may  be  the  servant  of 
one  master  viewed  in  one  aspect,  asd  at  the  same  time  be  con- 
sidered as  the  servant  of  another  person  for  the  purposes  of 
carrying  out  a  legal  policy. 

Concerning  this  last  remark,  Mr.  McDonnell,  in  his  well- 
digested  book  on  this  branch  of  the  law,  speaking  of  the  ob- 
servation of  Baron  Parke  that  a  man  cannot  be  the  servant 
of  several  masters  at  the  same  time,  thus  writes :  "A  cannot 
be  the  servant  of  B  and  C  in  the  sense  that  he  is  bound  to 
obey  both.  He  may,  however,  be  the  servant  of  both  in  such 
a  sense  that  he  may  be  prosecuted  for  embezzlement  by  B  or 
C  as  a  clerk  or  servant ;  that  B  or  C  may  be  liable  to  strangers 
for  his  torts ;  and  that  while  the  servant  of  B  he  cannot  claim 
damages  against  C  for  the  acts  of  C's  servants,  inasmuch  as 
lie  is  in  law  their  fellow-servant."  McDonnell  on  Master  and 
Servant  46. 

The  accuracy  of  the  last  clause  in  the  above  observation  is 
apparent  from  an  examination  of  a  number  of  cases  in  which 
this  duality  of  service  M^as  recognized.  In  the  case  of  Wiggeit 
v.  Fox,  11  Exch.  832,  the  defendants,  who  had  contracted 
with  the  Crystal  Palace  Company  to  erect  a  tower,  made  a 
subcontract  with  M  and  four  others  to  do  by  piece  particular 
])orti(>ns  of  the  work.  The  workmen  of  the  subcontractor 
were  })aid  weekly  by  the  defendants,  according  to  the  time 
which  they  worked.  The  subcontractor  received  from  the  de- 
fendants' foreman  directions  as  to  the  execution  of  the  piece- 
Avofk.  The  persons  who  contracted  with  tlie  defendants  to  do 
piece-work  signed  printed  regulations  by  which  they  were  not 
at  liberty  to  leave  their  employment  till  after  they  had  com- 
pleted their  work,  and  had  given  a  week's  notice.  A  man 
who  was  employed  by  a  subcontractor  was  killed  by  a  work- 
man in  tlie  service  of  the  defendants.  The  jury  found  that 
the  deceased  was  the  servant  of  the  subcontractor.     The  court 
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remarked  that  the  subcontractor  and  all  liis  servants  must  be 
considered,  for  this  purpose,  the  servants  of  defendants  whilst 
eno-a^'-ed  in  doing  work,  each  devoting  his  attention  to  the 
completion  of  whole  work,  and  working  together  for  tluit 
purpose. 

In  the  case  of  Johnson  v.  City  of  Boston,  118  Mass.  114, 
an  action  was  brought  against  the  city  of  Boston  for  an  injury 
caused  by  the  falling  in  of  a  sewer  through  the  negligence  of 
a  servant  of  the  city.     The  plaintiff  was  employed  by  one 
Tinkham,  whose  business  was  the  blasting  of  rock  for  whom- 
soever employed  him.     Tinkham  sent  plaintiff  to  blast  out 
the  bottom  of  a  sewer  for  defendants.  '  The  city  employed 
Tinkham,  paying  him  for  each  man  a  per  diem.     The  court, 
in  holding  that  the  plaintiff  was  a  fellow-servant  with  the 
workman  who  caused  the  injury,  remarks:  "If  Tinkham, 
the  plaintiff's  employer,  had  been  the  person  injured  while 
engaged  in  the  same  work,  he  would  clearly  have  been  in 
the  position  of  a  fellow-servant  with  those  who  excavated 
the  earth.     The  only  point  of  difference  in  the  position  of 
the  plaintiff  is  that  by  virtue  of  a  previous  agreement  be- 
tween himself  and  Tinkham  the  latter  was  entitled  to  deter- 
mine whether  and  how  long  he  should  be  employed  upon  any 
part  of  defendant's  work,  and  to  receive  from  defendant  the 
compensation  due  for  such  service.     But  while  he  was  so  em- 
ployed he  was  in  the  service  of  the  defendant,  doing  the  work 
of  the  defendant,  of  which  Tinkham  had  no  control,  and  in 
the  result  of  which  he  had  no  further  interest  than  to  receive 
the  reasonable  or  stipulated  rate  of  wages  as  for  a  personal 
service.     The  existence  of  this  general  relation  of  master  and 
servant  between  the  plaintiff  and  Tinkham  does  not  exclude 
a  like  relation  with  the  defendant  to  the  extent  of  the  special 
service  in  which  he  was  actually  engaged.     This  was  conceded 
in  Kimball  v.  Cushman,  103  Mass.  194,  as  to  liabilities  to  a 
stranger  for  the  negligence  of  one  employed  in  a  special  ser- 
vice.    The  result  of  the  discussion  and  the  authorities  cited  in 
Hilliard  v.  Richardson,  3  Gray  349,  would  seem  to  be  that 
while  engaged  in  the  work  of  excavating  the  sewer  the  plain- 
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tiff  was  the  servant  of  the  defendant,  so  far  as  to  make  the  de- 
fendant liable  to  strangers  for  the  negligent  conduct  of  that 
work."  The  liability  of  a  master  for  the  acts  of  a  person  em- 
ployed by  his  servant  is  further  exhibited  in  the  cases  cited  by 
]Mr.  "Wood  in  hLs  work  on  Master  and  Servant  (section  308.) 
The  result  of  all  these  cases  is  to  place  the  plaintiff  in  the 
position  which  would  have  been  occupied  by  Derby  &  Weath- 
erby,  and  so  far  as  concerns  the  work  done  upon  defendant's 
mill,  to  place  him  in  the  position  of  servant  of  the  defendant. 

There  is  another  condition  required,  however,  beyond  the 
iact  that  the  injured  and  the  injuring  ser\Tint  were  in  the  ser- 
vice of  the  same  master,  to  relieve  the  defendant  from  the 
operation  of  the  rule  of  respondeat  superior.  The  service 
must  not  only  be  under  the  same  master,  but  the  employment 
must  be  one  having  a  common  object.  The  most  approved 
test  of  an  employment  of  this  character  is  whether  the  injured 
servant  can  be  said  to  have  apprehended  the  possibility  of  in- 
iurv  from  another  ser\^ant  while  enfjao-ed  in  the  service  for 
w\\\v]\  he  hires.  It  is  not  necessary  that  both  be  engaged  in 
the  same  or  even  similar  acts,  so  long  as  the  risk  of  injury 
from  the  one  is  so  much  a  natural  and  necessary'  consequence 
of  tlie  employment  which  the  other  accepts  that  it  must  be 
included  in  the  risks  which  have  to  be  considered  in  his  wages. 
Underhill  on  Torts  52. 

Similar  language  was  employed  in  the  case  of  Morgan  v. 
Vale  of  Neath  Railway  Co.,  L.  R.,  1  Q.  B.  149,  and  in  the 
case  of  Lovell  v.  Howell,  L.  R.,  1  C.  P.  Div.  161 ;  and  this 
test  was  adopted  by  the  Court  of  Errors  in  the  case  of  Barns 
V.  McAndrews,  10  Vroom  117.  The  language  used  is  this: 
"  Common  employment  is  service  of  such  kind  that  in  the  ex- 
ercise of  ordinary  sagacity  all  who  engage  in  it  may  be  able 
to 'foresee,  when  accepting  it,  that  through  tlie  negligence  of 
fellow-servants  it  may  probably  expose  them  to  injury." 

The  two  cases  in  the  Court  of  Queen's  Bench  and  Court  of 
Common  Pleas  Division  have  been  by  me  selected  from  a 
number  of  cases  in  the  English  courts  in  which  the  same  test 
has  been  recognized  and  applied,  and  the  facts  to  which  this 
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rule  was  applied  in  the  first  of  those  two  casas  are,  in  my 
judgment,  much  like  the  facts  in  the  present  cause. 

In  this  case  of  Morgan  v.  Vale  of  Xeath  Railway  Co.  the 
facts  were  these :  The  plaintiff  was  in  the  employment  of  the 
railway  company  as  a  carpenter,  to  do  any  carpenter  work  for 
the  purposes  of  the  company.  He  was  standing  on  a  scaffold- 
ing, at  work  on  a  shed  close  to  the  line  of  the  railway,  and 
some  porters  in  the  serv^ice  of  the  railway  company  shifted  an 
engine  on  a  turn-table  so  that  it  struck  a  ladder  supporting  the 
scaffold,  by  which  means  the  plaintiff  was  thrown  down  and 
injured.  The  court  held  that  the  carpenter  and  porters  were 
fellow-servants. 

Not  unlike  this  case  is  that  of  Besel  v.  N.  Y.  C.  &  H.  R. 
R.  R.  Co.,  70  N.  Y.  171.  The  plaintiff  was  a  car-repairer, 
and  while  under  a  car  at  work,  an  engine  started  to  draw  off 
from  the  repair  track  such  cars  as  had  been  repaired.  A 
coupling  broke  and  some  cars  descended,  struck  the  car  which 
deceased  was  repairing,  and  killed  him.  It  was  held  that  the 
yardmaster  and  head  brakemen  were  co-employees  of  the  car- 
repairer,  and  for  the  negligence  of  either  of  the  two  former 
the  defending  company  were  not  liable  to  the  plaintiff.  To 
the  same  effect,  and  involving  nearly  tlie  same  facts,  is  the 
case  of  Valtez  v.  OJno  and  3Iississippi  Railway  Co.,  85  III. 
500. 

In  respect  to  the  rule  that  the  common  employments  may  be 
dissimilar  and  in  different  departments  of  the  same  business, 
the  case  of  Ross  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  5  Hun  488  ; 
S.  C,  74  N.  Y.  617,  is  instructive.  The  })laintiff  was  engaged 
in  the  capacity  of  a  surveyor  and  was  injured  through  the  neg- 
ligence of  a  conductor  while  he  was  being  transported,  free  of 
charge,  from  his  place  of  residence  to  his  work.  It  was  held 
that  he  was  a  co-employee  of  the  conductor. 

So,  in  the  case  of  3IcCosher  v.  Long  Island  R.  R.  Co.,  84 
N.  Y.  77,  a  man  employed  by  the  yardmaster  was  killed 
through  the  nei>liy;ence  of  the  vardmaster.  It  was  held  that 
they  were  engaged  in  a  common  employment. 

So,  in  the  case  of  Gillshannon  v.  »SYon_y  Brook  Railway  Cor- 
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poration,  10  Cush.  228,  a  common  laborer  engaged  in  repair- 
ing the  road-bed  was  killed,  while  riding  in  a  train  to  his 
work,  by  the  negligent  management  of  the  train ;  it  was  held 
that  there  could  be  no  recovery.  To  the  same  purport  is  the 
case  of  Ryan  v.  Cumberland  Volley  R.  R.  Co.,  23  Penna.  St. 
384. 

In  the  English  cases  the  remark  of  Mr.  McDonnell  that  the 
courts  have  given  a  very  wide  signification  to  "  fellow-servants" 
is  illustrated  by  the  cases  cited  by  him.  MeDonnell  on  Master 
and  Servant  304. 

Now,  from  this  statement  of  the  general  principle  upon 
which  the  determination  of  a  common  service  rests,  and  in 
view  of  the  cases  in  which  it  has  been  illustrated,  let  us  turn 
to  the  posture  of  the  parties  in  the  present  action.  The  de- 
fendant was  engaged  in  the  business  of  cutting  timber  by 
means  of  a  mill  run  by  water  or  steam.  He  employed  hands 
to  operate  the  mill,  among  them  an  engineer.  He  called  in 
the  plaintiff  to  make  some  changes  in  the  gearing  of  the  ma- 
chinery, and,  while  the  latter  was  at  work,  he  received  the 
injury,  by  reason,  as  he  claims,  of  the  negligent  act  of  the  en- 
gineer in  starting  the  wheel  upon  which  he  was  at  work. 

If  the  mechanic  had  been  engaged,  generally,  to  keep  the 
mill  in  repair,  and  had  received  this  injury  while  engaged  in 
such  general  employment,  would  there  exist  a  doubt  that  he 
was  a  co-servant  with  the  others  employed  about  the  mill, 
engaged  in  a  common  service  ?  The  general  object  was  the 
preparation  of  uncut  timber  for  the  market,  by  turning  it  into 
lumber. 

Now,  this  mechanic  was  certainly  as  closely  connected  with 
the  common  object  as  the  carpenter,  car-repairer  or  road-re- 
pairer was  to  the  common  purpose  of  a  railroad  company. 

He  would  seem  to  be  so  clearly  within  the  rule  of  a  com- 
mon service  that  discussion  would  be  wasted. 

Nor  can  I  perceive  in  what  way  this  case  is  variant  from 
the  fact  that  this  service  was  an  occasional  or  job  service. 

It  is  the  quality,  not  the  length  of  time  or  extent  of  the 
work,  which  fixes,  in  this  respect,  the  character  of  the  servant 
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and  service.  The  servant  may  be  engaged  by  the  day,  week 
or  year,  or  by  piece-work,  yet  if  his  employment  is  in  the  way 
of  accomplishing  a  result  which  other  employees  are  also 
workino;  to  brino;  about,  their  service  is  common.  In  no  case 
have  I  discovered  a  suggestion  that  the  length  of  time  in 
which  the  person  is  engaged  in  work  determines  the  question 
of  service  in  respect  to  the  liability  of  the  master  for  his  acts, 
or  for  injuries  to  him  at  the  hands  of  other  servants. 

In  the  argument  at  bar  on  this  branch  of  the  case,  the  point 
made  was  that  the  machinist  was  called  upon  to  equip  the 
mill  for  work,  and  that  his  employment  was  limited  to  that, 
and  ceased  when  that  was  accomplished ;  that,  on  the  other 
hand,  the  employment  of  the  engineer  was  limited  to  running 
the  mill. 

But  it  must  be  kept  in  view  that  the  mill  had  been  running, 
and  was  to  continue  running,  at  intervals,  while  the  alterations 
were  being  made.  The  plaintiff  knew  this,  for,  according  to 
his  own  storv  of  his  engagement,  the  dano;er  of  runnino;  the 
mill  at  all,  while  he  was  working,  was  discussed  by  himself 
and  the  defendant.  He  says  that  the  defendant  promised  that 
the  mill  should  not  be  started  while  he  Avas  below  at  work 
upon  the  wheel,  but  it  was  understood  between  them  that  it 
should  run  while  he  was  preparing  the  work  for  its  applica- 
tion to  the  wheel. 

There  was  conflicting  testimony  as  to  what  was  said  by  the 
•defendant,  but  there  is  no  conflict  in  regard  to  the  fact  that 
the  plaintiff  understood  that  the  mill  Mas  to  be  operated  at 
such  intervals  of  time  as  the  plaintiff  was  not  actually  at  work 
upon  the  water-wheel.  The  question  is  not  presented  whether 
the  defendant  made  a  promise,  for  not  keeping  which  he  be- 
came liable  to  the  plaintiff,  but  whether  the  machinist  was  a 
fellow-servant  of  those  who  were  operating  the  mill.  In  this 
aspect  of  the  case,  I  am  unable  to  distinguish  this  machinist 
from  the  railroad  carpenter  or  the  repairer  of  cars  or  road-bed 
of  a  railway  company,  who  were  employed  to  keep  in  work- 
ing order  the  appliances  by  which  the  corporations  were  ena- 
bled to  operate  their  multifarious  business.     They  are  each 
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engaged  in  forwarding  a  common  enterprise,  and  are,  to  all 
others  concerned  in  the  same  undertaking,  fellow-servants  en- 
gaged in  a  common  employment. 

I  think,  in  ruling  otherwise  at  the  trial,  there  was  error, 
for  which  there  should  be  a  new  trial. 


STATE,  EX  REL.  JACOB  C.  DAUBMAN,  v.  RICHARD  F,  SMITH. 

1.  The  act  entitled  "An  act  to  transfer  the  charge  and  keeping  of  tlie  jails 
and  the  custody  of  the  prisoners  in  the  counties  of  Essex  and  Hudson, 
from  the  sheriff  to  the  board  of  chosen  freeholders,  and  for  the  employ- 
ment of  prisoners,  and  to  regulate  the  term  of  service  tlierein,"  ap- 
proved February  27th,  1857,  {Pamph.  L.,  p.  40,)  does  not  confer  power 
on  the  board  of  chosen  freehoUlers  of  any  county,  except  those  named 
in  the  title  of  the  act,  to  exclude  the  sheriff  from  the  custody  of  the 
jail  and  prisoners  therein,  or  to  appoint  a  jailer  or  keeper  of  the  jail 
for  such  county.  So  far,  at  least,  as  said  act  professes  to  confer  such 
power,  it  is  repugnant  to  the  constitutional  requirement  that  every  law 
shall  embrace  but  one  object,  and  that  shall  be  expressed  in  the  title. 

2.  The  exception  contained  in  section  14  of  the  "Act  concerning  sheriffs," 
{Rev,  p.  1097,)  excludes  the  sheriff  from  the  custody  of  the  jail  and 
prisoners  on)}'  in  those  counties  wherein,  in  pursuance  of  lawful 
authority,  there  has  been  or  may  be  an  appointment  of  such  an  officer 
as  the  exception  specifies. 


An  information  filed  by  the  attorney-general,  on  the  rela- 
tion of  Jacob  C.  Daubman,  set  out  that  on  November  12th, 
1884,  the  board  of  chosen  freeholders  of  Camden  county  re- 
solved to  adopt  tlic  provisions  of  an  act  entitled  "An  act  to 
transfer  the  charge  and  keeping  of  the  jails  and  the  custody 
of  the  prisoners  in  the  counties  of  Essex  and  Hudson  from 
the  sheriffs  to  the  board  of  chosen  freeholders,  and  for  the  em- 
ployment of  prisoners,  and  to  rcgidatc  the  term  of  service 
therein,"  approved  February  27th,  1857  ;  that  a  certified  copy 
of  such  resolution  was  immediately  sent  to  the  office  of  the 
secretary  of  state  for  filing,  and  afterwards  filed  therein,  pur- 
suant to  the  terms  of  said  act ;  that  the  board,  on  the  same 
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day,  elected  relator  as  jailer  and  keeper  of  the  jail  of  the 
county  of  Camden ;  that  he  immediately  gave  bond,  as  re- 
quired by  said  act,  and  demanded  possession  of  the  office  to 
whicli  he  had  thus  been  elected  from  Richard  F.  Smith,  the 
defendant,  who  was  sheriff  of  said  county,  and  as  such  was  in 
possession ;  that  defendant  refused  to  yield  possession  of  the 
office,  denied  relator's  right  thereto,  and  excluded  him  there- 
from. The  information  prayed  that  defendant  might  answer 
quo  warranto  he  holds  said  office.  Defendant  demurred  to 
the  information. 

Argued  at  February  Term,  1885,  before  Beasley,  Chief 
Justice,  and  Justices  Dixon  and  Magie. 

For  the  relator,  aS^.  H.  Grey. 

For  the  defendant,  D.  J.  Pancoast. 

The  opinion  of  the  court  was  delivered  by 

Magie,  J.  By  the  provisions  of  section  14  of  the  "Act 
concernhig  sheriffs,"  {Rev.,  p.  1097,)  the  sheriff  of  the  county 
of  Camden  is  entitled  to  the  custody  and  keeping  of  the  jail 
of  that  county  and  the  prisoners  therein,  unless  that  county  is 
excepted  from  the  operation  of  that  section. 

The  information  substantially  admits  this  official  right  of 
the  sheriff,  but  claims  that  it  ceased  to  exist  when  the  board 
of  chosen  freeholders  adopted  the  provisions  of  the  act  of  Feb- 
ruary 27th,  1857,  {Pamph.  L.,  p.  40,)  and  appointed  relator 
to  be  jailer  and  keeper  of  the  jail  of  that  county.  If  the 
board  did  not  possess  power  to  adopt  that  act  and  appoint  re- 
lator to  that  office,  under  that  act  or  otherwise,  then  the  official 
right  of  the  sheriff  continued. 

It  is  this  question  which  has  been  elaborately  argued  as 
presented  by  the  demurrer  in  this  case.  Relator's  principal 
claim  is  that  the  board  of  chosen  freeholders  acquired  power 
to  adopt  the  act  of  1857, .and  to  exclude  tiie  sheriff  from  and 
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appoint  relator  to  the  custody  of  the  jail  and  prisoners,  under 
the  ninth  section  of  that  act. 

The  first  eight  sections  give  express  power  to  each  of  the 
boards  of  chosen  freeholders  of  the  counties  of  Essex  and 
Hudson  to  appoint  a  jailer  or  keeper  of  the  jail  for  such 
county,  and  to  do  other  acts  respecting  the  jails  and  prisoners. 

The  ninth  section  reads  as  follows  :  "And  l)e  it  enacted,  that 
the  board  of  chosen  freeholders  of  the  several  counties  in  this 
state  are  hereby  authorized  to  adopt  all  the  provisions  of  this 
act,  and  fully  to  carry  out  the  same  to  all  intents  and  purposes 
in  their  respective  counties  whenever  a  majority  of  such  board 
of  chosen  freeholders  shall,  at  a  regular  meeting  thereof,  vote 
so  to  do,  and  file  a  certificate  thereof  in  the  office  of  the  secre 
tary  of  state." 

Defendant,  the  sheriff,  contends  that  this  act,  or  at  least  thr- 
ninth  section  of  the  act,  has  no  effective  force,  and  urges, 
among  other  objections,  that  it  does  not  conform  to  the  con- 
stitutional requirement  that  every  law  shall  embrace  but  one 
object,  and  that  shall  be  expressed  in  the  title.  Const,  art. 
IV.,  ^7,  pi  A. 

The  clause  of  the  constitution  thus  invoked  was  expounded 
in  the  case  of  State,  ex  rel.  Walter,  v.  Town  of  Union,  4  Vroom 
350.  The  doctrines  there  enunciated  have  been  approved  and 
applied  in  all  subsequent  cases  on  the  subject,  some  of  which 
have  further  developed  the  meaning  and  effect  of  the  clause. 
Raderx.  Union,  10  Vroom  509;  S.  C,  12  Vroom  617;  State, 
ex  rel.  Richards,  v.  Hammer,  13  Vroom  435 ;  Van  Riper  v. 
North  Plainjield,  14  Vroom  349,  Snipe  v.  Shriner,  15  Vroom 
206  ;  Payne  v.  3Iahon,  15  Vroom  213  ;  Vail  v.  E.  &  A.  R.  R. 
Co.,  15  Vroom  237  ;  Bergen  v.  Union,  15  Vroom  599  ;  G-rover 
V.  Trustees,  16  Vroom  399  ;  Shivers  v.  Newton,  16  Vroom  469. 

Upon  these  cases  it  must  be  considered  as  settled  in  this 
state  that  when  a  legislative  act  is  designed  to  effect  one  ob- 
ject, it  will  not  be  objectionable  because  it  embraces  details 
and  incidents  comprehended  within  the  object.  If  the  whole 
act  in  each  part  be  germane  to  one  plain  end,  the  constitutional 
requirement  will  be  satisfied,  although  the  act  comprehends  a 
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variety  of  incidents.  But  whenever  parts  of  an  act  are  not 
germane  to,  or  conipreliended  within,  its  plain  object,  then  the 
legislation  is  objectionable  under  this  clause. 

In  like  manner  it  must  be  taken  as  indisputable  that  the 
title  of  an  act  must  fairly  express  its  single  object.  It  need 
not  particularize  nor  specify  the  modes  in  which  the  object  is 
attained.  Though  it  might  properly  be  more  specific,  it  will 
not  be  objectionable  if  the  object  aimed  at  in  the  act  may,  by 
fair  intendment,  be  comprehended  under  the  title.  But  when 
the  title  is  inapt  to  express  the  object,  or  deceptive  in  its  ex- 
pression, then  the  legislation  is  repugnant  to  this  clause. 

Applying  these  doctrines  to  the  case  before  us,  I  am  com- 
pelled to  the  conclusion  that  the  legislation  in  question  is  in 
obvious  opposition  to  this  constitutional  provision  in  one  or 
the  other  of  its  phases. 

For,  if  the  object  of  this  act  may  be  taken  to  be  the  regula- 
tion of  the  jails  and  the  custody  of  prisoners  in  the  two  coun- 
ties named  in  the  first  eight  sections,  then  the  ninth  section,  in 
providing  for  the  extension  of  the  scheme  to  other  counties, 
introduces  another  and  different  object,  and  the  act  embraces 
more  than  one  object. 

If,  on  the  other  hand,  the  object  of  this  act  may  be  taken  to 
be  the  regulation  of  the  jails  and  the  custody  of  prisoners  in 
all  the  counties  of  the  state,  then  that  object  is  not  expressed 
in  the  title.  If  such  was  the  object  of  the  act,  the  fact  that 
with  respect  to  some  counties  it  was  mandatory,  and,  with 
respect  to  others,  optional,  might  not  be  objectionable.  The 
matters  comprehended  in  the  act  would  seem  to  be  germane  to 
such  an  object.  But  the  title  does  not  express  such  an  object. 
The  enactment  contained-  in  the  ninth  section  cannot,  by  any 
intendment,  be  included  within  the  title.  On  the  contrary, 
the  title,  by  including  the  localities  named,  must  be  held  to 
exclude  others. 

AVhether  the  whole  act  must,  for  these  reasons,  be  rejected, 
need  not  be  decided.  For  if  it  can  be  held  to  have  for  its 
object  the  regulation  of  the  jails  and  the  custody  of  prisoners 
in  the  two  counties  named,  and  so  much  of  the  act  can  be  sus- 
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tained,  yet  the  ninth  section,  aiming  at  a  different  object,  and 
being  severable  from  the  remainder  of  the  act,  must  be  re- 
jected.    Rader  v.  Union,  supra. 

The  right  of  the  board  to  take  the  action  on  which  relator 
relies,  cannot  be  derived  from  the  act  of  1857. 

Relator  further  urges  on  our  attention  the  exception  con- 
tained in  the  fourteenth  section  of  the  act  concernino-  sheriffs. 
By  its  terms,  the  sheriffs  of  each  county  are  to  have  the  cus- 
tody of  the  jail  and  prisoners  therein,  and  are  made  responsi- 
ble for  the  conduct  of  any  keeper  appointed  by  them,  "  except 
where  the  board  of  chosen  freeholders  of  any  county  may  have 
appointed,  or  may  hereafter  appoint,  a  warden  or  keeper  of 
such  jail  or  jails." 

It  is  contended  that  this  exception  is  either  a  legislative 
declaration  of  the  existence  of  a  power  of  appointment  to  such 
an  office  in  any  county,  or  gives  authority  to  any  board  of 
chosen  freeholders  to  appoint  to  such  an  office. 

But  this  contention  cannot  prevail.  The  main  part  of  this 
section  Avas  enacted  in  the  Sheriffs'  act  of  March  18th,  1796, 
{Rev.  L.,p.  236,)  and  was  continued  in  the  same  act  in  the 
Revised  Statutes.  Rev.  Stat.,  p.  833.  The  exception  was 
added  when  the  present  Revision  was  made,  and  since  the  act 
of  1857.  It  cannot  be  construed  as  validating  appointments 
made  without  authority,  nor  be  considered  as  a  grant  of  power 
to  appoint  so  important  an  officer.  The  language  is  too  vague, 
and  the  enactment  too  meagre  in  its  detail  of  duties  and  powers, 
to  justify  such  a  construction.  The  plain  meaning  of  the  ex- 
ception is,  that  the  sheriff  is  to  be  excluded  from  power  over 
jails  and  prisoners  in  those  counties  where,  in  pursuance  of 
lawful  authority,  there  has  been,  or  may  hereafter  be,  an  ap- 
pointment of  such  an  officer  as  the  exception  specifies. 

Wherever  the  act  of  1857  is  effective,  the  sheriff  is  excluded 
from  the  custody  of  the  jail  and  prisoners.  But  where  that 
act,  or  some  act  of  like  purport,  is  not  effective,  the  exception 
has  no  force. 

My  conclusion  is,  that  the  action  of  tlie  board  in  this  case 
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was  without  authority,  aud  did  not  deprive  the  sheriff  of  his 
right  to  the  custody  of  the  jail  and  prisoners. 

In  view  of  this  conclusion,  the  other  objections  need  not  be 
considered. 

Defendant  is  entitled  to  judgment  on  the  demurrer. 


SARAH  E.  CRAFT  v.  PETER  JACHETTI. 

The  second  section  of  the  supplement  to  the  Crimes  act,  approved  March 
30th,  1876,  {Rev.,  p.  1295,)  which  makes  criminal  the  seduction  of  a 
single  female  by  a  single  man,  under  certain  circumstances,  and  the 
proviso  to  which  provides  that  if  the  person  offending  under  the  sec- 
tion shall  marry  the  seduced  female  he  shall  be  discharged  from  cus- 
tody, &c.,  does  not  repeal  the  prevision  of  section  4  of  the  act  concern- 
ing marriages,  birth  and  deatlis,  approved  March  27th,  1874,  {Rev.,  p. 
631,)  which  imposes  a  penalty  on  clergymen  and  officers  who  solem- 
nize the  marriage  of  minors  under  certain  ages,  without  the  consent 
of  parents  or  guardians,  as  required  by  that  act.  A  clergyman  who 
solemnizes  the  marriage  of  a  minor  without  tlie  requisite  consent  will 
be  liable  to  the  penalty,  although  the  minor  marries  for  tlie  purpose 
of  obtaining  the  remission  of  punishment  provided  for  in  the  proviso 
to  the  second  section  of  the  Seduction  act  above  referred  to. 


On  case  certified  from  the  Mercer  Circuit. 

Argued  at  February  Terra,  1885,  before  Beasley,  Chief 
Justice,  and  Justices  Dixon,  Reed  and  Magie. 

For  the  plaintiff,  H.  N.  Barton. 

For  the  defendant,  G.  D.  W.  Vroom. 

The  opinion  of  the  court  was  delivered  by 

Magie,  J.  This  action  is  brought  to  recover  from  defend- 
ant, a  minister  of  the  gospel,  the  penalty  prescribed  by  section 
4  of  the  "Act  concerning  marriages,  births  and  deaths,"  ap- 
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proved  March  27th,  1874,  {Rev.,  p.  631,)  for  marrying  a 
minor  without  the  consent  of  his  parent,  expressed  according 
to  the  directions  of  that  act. 

The  second  plea  filed  by  defendant  sets  up  that  the  minor, 
who  was  married  by  defendant,  was,  at  the  time  of  the  mar- 
riage, in  custody,  under  a  warrant  issued  by  a  justice  of  the 
peace,  upon  a  complaint  charging  him  with  having  seduced  a 
single  female  under  the  age  of  twenty-one  years  and  of  good 
repute  for  chastity,  under  promise  of  marriage — he  being  a 
single  man  over  the  age  of  eighteen  years — and  that  said 
female  had  thereby  become  pregnant ;  that  while  so  in  cus- 
tody the  minor  offered  and  agreed  to  marry  said  female,  to  the 
end  that  he  might  be  discharged  from  custody  pursuant  to  the 
provisions  of  the  statute  in  such  case  made  and  provided,  and 
that  the  marriage  of  the  minor  was  solemnized  by  defendant 
under  the  circumstances  so  detailed. 

A  motion  was  made  in  behalf  of  plaintiff  to  strike  out  this 
plea,  and  the  question  thereon  arising  has  been  certified  to 
this  court  for  its  advisory  opinion. 

The  result  of  my  consideration  of  this  question  is  against 
the  validity  of  the  plea  objected  to,  and  I  think  that  the  Cir- 
cuit Court  must  be  advised  that  it  should  be  struck  out. 

Defendant's  contention  is  (1)  that  this  plea  brings  the  mar- 
riage in  question  Avithin  the  proviso  to  section  2  of  the  sup- 
lement  to  the  Crimes  act,  approved  March  30th,  1876,  (Rev., 
p.  1295);  and  (2)  that  said  supplement  has  repealed  the  pro- 
visions of  the  Marriage  act  respecting  the  consent  of  parents, 
guardians,  <&c.,  to  the  marriage  of  minors,  in  cases  coming 
within  the  proviso  referred  to. 

The  contention  is  erroneous,  in  my  judgment,  in  both 
aspects.  Tiie  plea  does  not  bring  the  minor  within  the  pro- 
viso to  section  2  of  the  act  of  1876  above  mentioned.  That 
section  makes  criminal  the  seduction  of  a  single  female  by  a 
single  man,  under  certain  specified  circumstances.  The  pro- 
viso declares,  inter  alia,  that  in  case  the  person  offending 
marry  the  female  before  sentence,  then  sentence  shall  be  sus- 
pended and  he  shall  be  discharged  from  custody.     But  the 
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plea  does  not  show  that  the  minor  was  a  "  person  oifending  " 
against  this  section.  It  does  not  admit  his  guilt  or  show  any 
judicial  determination  to  that  effect.  It  simply  avers  that 
the  minor  was  charged  with  the  crime  and  in  custody  upon 
the  charge.  For  aught  that  appears,  the  minor  was  innocent, 
and  on  demanding  an  examination  or  contesting  an  indictment, 
would  have  been  discharged. 

Nor  do  I  find  any  ground  for  contending  that  the  Seduction 
act  of  1876  has  in  any  respect  repealed  the  provision  of  tlie 
Marriage  act  requiring  the  consent  of  parents,  &c.,  to  justify 
a  clergyman  in  marrying  a  minor  child  under  the  age  speci- 
fied in  the  act.  The  Seduction  act  contains  no  express  repeal 
of  the  provision  in  question.  No  repeal  can  be  implied  unless 
there  be  a  necessary  inconsistency  and  an  irreconcilable  re- 
])ugnancy  between  the  old  and  the  new  acts.  State  v.  Com- 
missioner,  &o.,  8  Vroom  228  ;  S.  C,  9  Vroom  472 ;  Landis 
v.  Landis,  10  Vroom  274 ;  Rachnan  v.  Hansom,  6  Vroom 
505  ;  Naylor  v.  Field,  5  Dutcher  287.  But  there  is  no  incon- 
sistency or  repugnancy  between  these  acts.  Both  are  capable 
of  being  administered  without  interference  the  one  with  the 
other.  Marriage  will  relieve  a  person  offending  against  the 
Seduction  act  from  some  of  the  penalty  imposed  for  his  crime. 
But  the  marriage  must  be  solemnized  according  to  our  statute. 
If  one  of  the  contracting  parties  is  a  minor,  the  consent  re- 
(piircd  by  the  act  must  be  obtained,  or  the  clergyman  or  offi- 
cer officiating  will  render  himself  liable  to  the  penalty  pre- 
scribed. The  minor  who  offends  against  tlie  Seduction  act, 
and  desires  by  a  marriage  to  be  relieved  from  some  of  the 
punishment  ensuing  thereon,  must  obtain  the  required  con- 
sent, or  the  clergyman  or  officer  may  refuse  to  solemnize  his 
marriage  contract. 

The  Circuit  Court  will  be  advised  that  the  motion  to  strike 
out  the  second  plea  should  be  granted. 
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STATE,  EX  EEL.  JASPER  A.  CADMUS,  v.  WILLIAM  C.  FARR. 

1.  When  corporate  acts  may  be  done  by  a  definite  number  of  individuals, 
and  the  charter  of  incorporation  does  not  prescribe  the  number  of  votes 
necessary  to  the  doing  of  such  acts,  a  quorum,  when  duly  met,  may 
legally  do  such  acts  by  a  majority  thereof. 

2.  This  rule  applies  to  a  board  of  councilmen  of  a  municipality  in  the 
election  of  a  presiding  officer,  under  authority  to  elect  annually  one 
of  their  number  to  be  president  of  the  board,  when  the  charter  does 
not  prescribe  the  number  of  votes  necessary  to  such  election. 


On  demurrer  to  information  in  quo  warranto. 

Argued  at  June  Term,  1885,  before  Beasley,  Chief 
Justice^  and  Justices  Dixon,  Magie  and  Parkek. 

For  the  relator,  E.  A.  S.  Man. 

The  question  brought  before  the  court  by  the  writ  in  this 
case  is  simply  whether  the  board  of  councilmen  of  the  city  of 
Bayonne  could  organize  itself,  inider  the  provisions  of  its 
charter  and  the  laws  of  the  state,  by  electing  a  president  by  a 
vote  of  a  majority  of  the  members  present  at  a  meeting,  said 
majority  not  being  a  majority  of  the  whole  number  elected 
and  qualified. 

The  charter  in  force  is  "^\ji  act  revising  the  act  to  incorpo- 
rate the  city  of  Bayonne,  in  the  county  of  Hudson  and  State 
of  New  Jersey,  approved  March  10th,  1869,"  approved  March 
22cl,  1872.  Section  20  provides  partially  for  the  organiza- 
tion. Section  32  provides  that  a  majority  '^shall  constitute  a 
quorum  for  the  transaction  of  business."  Section  35  provides 
tluit  council  can  appoint  certain  officers,  including  pound- 
Icecpers,  "  by  a  majority  of  the  whole  number."  Section  29 
provides  that  ''  no  ordinance  or  by-laws  shall  be  enacted  or 
passed  *  *  *  unless  the  same  *  *  *  shall  have 
been  agreed  to  by  a  majority  of  the  board."  The  above  are 
all  the  sections  of  the  charter  bearing  on  the  question  at  issue. 
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I.  Information  in  nature  of  a  quo  icarranto  proper  remedy 
to  test  right  of  a  person  to  preside  over  a  meeting  of  a  muni- 
cipal body.  Dill,  on  Blurt.  Corp.,  §§  210,  714,  and  cases  in 
notes.  The  right  to  preside  is  a  franchise.  Dill,  on  Mun. 
Corp.,  supra.  Quo  warranto  proper  remedy  Mdiere  office 
public.  Bowne  v.  Meehan,  16  Vroom  189.  There  are  a 
large  number  of  New  Jersey  cases  to  the  same  effect.  See, 
also.  Quo  warranto  act. 

II.  The  business  proper  of  a  city  council  is  legislative.  In 
this  case  section  28  of  cliarter  so  states.  In  addition,  the  legis- 
lature gives  them  power  to  do  certain  executive  or  administra- 
tive acts,  such  as  the  election  of  their  president.  This  execu- 
tive act  is  in  no  sense  a  legislative  one.  Ackley^s  case,  4  Abb. 
Pr.  35  ;  -466.  Dig.,  tit.  '*  Corporations,"  503. 

The  council  cannot  proceed  to  "  transact  business "  until 
organized.  Till  tlien  it  has  no  legislative  power.  Cushing^s 
Law  of  Legislative  Assemblies,  §  277.  The  necessary  prior 
executive  act  of  electing  a  president  is  no  part  of  the  "  busi- 
ness" proper  of  council,  and  is  not  gov^erned  by  tlie  provisions 
of  section  32  of  charter,  providing  for  quorum  "  for  the  trans- 
action of  business  ;  "  that  applies  after  organization  only. 

Section  28  of  charter  says  "  legislative  power  "  of  city  "  shall 
be  vested  in  the  board  of  councilmen ;  they  shall  annually 
elect  one  of  their  number  to  be  president  of  said  board,"  &c. 
To  whom  can  tlie  "  they  "  and  "  their  "  refer  but  to  the  coun- 
cilmen individually?  They  are  as  yet  unorganized  and  in- 
ciipable  of  "  transacting  legislative  business." 

The  quorum-for-transaction-of-business  section  of  charter 
cannot  apply.  For  the  transaction  of  ''  legislative  business  " 
after  proper  organization  there  can  be  no  doubt,  at  tliis  day, 
that  section  32  applies,  and  a  majority  of  a  legal  quorum  is 
sufficient ;  but  to  perform  the  executive  act  necessary  to  or- 
ganize themselves  into  a  board,  viz.,  election  of  president,  tliey 
act  as  individuals,  and  the  vote  of  a  majority  of  the  whole  is 
necessary.  A  careful  examination  of  the  charter  will  show 
that  this  is  the  intention  of  the  legislature. 

Vol.  XVIII.  14 
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As  we  have  seen,  almost  every  act  the  council  is  authorized 
to  do  requires  a  majority  vote  of  the  whole  number.     Not 
even  a  pound-keeper  can  be  appointed  Avithout  it.     Much 
less  can  a  president  with  his  great  powers.     Every  act  author 
ized  by  section  28  requires  a  majority  of  the  whole  council. 

III.  There  is  a  great  dearth  of  decisions  in  regard  to  or- 
ganization proceedings  in  the  books,  and  none  directly  in 
point ;  but  it  appears  to  have  been  a  rule  of  the  common  law 
that  a  majority  of  the  whole  is  necessary  where  not  modified 
by  statute.  In  State  of  Delaware  v.  Wilmington,  3  Harring. 
294,  the  court  says  :  "  Common  law  rule  is  perfectly  well  set- 
tled that  the  majority  alone  can  bind  the  community."  1 
Kyd  on  Corp.  308 ;  Ang.  &  A.  on  Corp.  280 ;  2  Kent  293 ; 
7  Serg.  &  R.  517.  There  are  numerous  English  cases  to  the 
same  eifect ;  but  absolutely  no  case  can  be  found  authorizing 
or  approving  of  the  election  of  a  president  of  a  legislative 
body  by  a  lesser  vote  than  the  majority  of  the  whole  body. 

IV.  We  find,  however,  that  this  very  absence  of  decided 
cases  is  accounted  for,  and  that  the  law  on  this  question  is 
authoritatively  and  very  definitely  laid  down  by  an  authority 
Avhich  every  legislative  body  in  the  country  recognizes  and 
makes  a  guide  for  its  own  proceedings.  In  Cushing's  Law 
of  Legislative  Assemblies,  p.  115,  §  297,  we  find  :  "  It  is  es- 
sential to  the  discharge  of  the  duties  of  a  presiding  officer  that 
he  should  possess  the  confidence  of  the  body  over  Avhich  he 
presides,  in  the  highest  practicable  degree.  It  is  apparently 
for  the  purpose  of  securing  this  necessary  confidence  tliat  the 
presiding  officer  is  required  to  be  chosen  by  the  assembly 
itself,  and  by  an  absolute  majority  of  votes." 

Section  298  :  "  In  regard  to  the  number  of  votes  necessary 
to  elect,  it  seems  to  be  a  rule  established,  at  least  by  practice 
and  usage,  that  nothing  short  of  an  absolute  majority  will  be 
sufficient,  even  in  those  states  where  the  election  of  other 
officei-s  takes  place  by  a  plurality.  *  *  *  If  a  plurality 
alone  was  sufficient  to  elect,  it  might  and  probably  M'ould 
happen  frequently  that  an  election  would  be  made  by  a  num- 
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ber  less  than  a  majority,  in  which  case  the  person  elected 
might  be  instantly  removed  by  tho9e  who  were  opposed  to  his 
election,  who  would  of  course  constitute  a  majority  of  the 
M-hole."     See  note  (1)  to  above  section. 

We  find  in  Dill,  on  Mun.  Corp.  {2d  ed.,)  §  288,  that  "after 
a  meeting  of  the  council  is  duly  convened,  the  mode  of  pro- 
ceeding is  regulated  by  the  charter  or  constituent  act,  by  ordi- 
nances passed  for  that  purpose,  and  by  the  general  rules,  so 
far  as  in  their  nature  applicable,  which  govern  other  delibera- 
tive and  legislative  bodies."  Judge  Dillon  here  clearly  recog- 
nizes the  full  application  of  parliamentary  common  law  to 
municipal  bodies. 

V.  An  examination  of  the  constitution  and  statutes  of  this 
state  rerv'eals  the  fact  that  no  otlier  provision  is  made,  in  re- 
gard to  the  state  senate  and  assembly  presiding  officers,  than 
that  contained  in  article  IV.,  §  4,  ^  3,  of  the  constitution, 
which  simply  gives  to  those  bodies  the  power  to  elect  their 
own  officers.  How  they  are  elected  is  left  to  parliamentary 
common  law,  which  provides,  as  above  stated,  for  "  an  abso- 
lute majority "  of  the  whole  body.  And  these  bodies  ex- 
pressly endorse  Cushing's  Work  by  adopting  its  provisions 
for  all  cases  not  covered  by  their  own  rules  of  order.  See 
jNIanual.  Their  rules  of  order  make  no  provision  for  the 
election  of  a  president  or  speaker,  but  a  majority  of  the  whole 
body  has  always  been  necessary  to  a  choice.  So  in  the  United 
State  house  of  representatives  and  other  legislative  bodies. 

For  the  defendant,  Charles  L.  Corbin. 

This  case  brings  up  the  question  of  the  validity  of  the  elec- 
tion of  defendant  to  the  office  of  president  of  the  city  council 
of  Bayonne.  He  was  elected  by  a  majority  of  a  quorum  of  the 
council.  It  is  insisted  by  the  relator  that  a  majority  of  the 
whole  number  of  the  councilmen  is  essential  to  elect  a  presi- 
dent. 

The  statutory  provisions  touching  the  question  are  found  in 
the  Bayonne  charter.     Pamph.  L.  1872,  p.  686,  §§  2-3,  28, 
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32,  33,  35.  Section  35  contains  an  express  provision  that 
certain  city  officers  shall  be  elected  by  a  majority  of  the  whole 
numl)er  of  the  council.  No  such  provision  is  found  as  to 
election  of  president,  either  in  section  28  or  elsewhere  in  the 
charter. 

The  general  principle  is  well  settled  that  where  a  body 
having  the  power  of  election  or  appointment  consists  of  a 
definite  number,  a  majority  makes  a  quorum,  and  a  majority 
of  the  quorum  may  elect  or  appoint.  This  doctrine  is  set 
forth  in  a  dictum  of  Lord  Mansfield,  in  Rex  v.  Vail,  Cowp. 
250,  and  established  in  Rex  v.  Bellringer,  4  T.  R.  810,  and 
Rex  v.  Miller,  6  T.  R.  268.  See,  also,  Ex  parte  Willcocks,  7 
Caw.  401,  409 ;  Lockwood  v.  Mech.  Nat.  Bank,  9  R.  I.  308, 
337;  Ang.  &  A.  on  Corp.,  §  127  ;  Dill,  on  3Iun.  Corp.,  §§ 
278-283;  Buell  v.  Buckingham,  16  Iowa  284,  291. 

In  Rex  v.  Monday,  Cowp.  530,  538,  the  election  was  of 
aldermen  by  a  definite  municipal  body  having  six  members. 
Five  met  to  elect  aldermen,  and  the  choice  made  by  three  of 
them  was  sustained.  Lord  INIansfield  said  :  "  When  the  as- 
sembly are  duly  met,  I  take  it  to  be  clear  law  that  the  corpo- 
rate; act  may  be  done  by  the  majority  of  those  who  have  once 
regularly  constituted  the  meeting."  This  doctrine  has  been 
recently  applied  by  this  court  to  the  case  of  an  election  of  an 
officer  by  a  municipal  board.  McDermoit  v.  3Iiller,  16  Vroom 
251. 

The  charter  of  Bayonne  expressly  provides  that  a  majority 
of  tlie  board  shall  constitute  a  quorum  to  transact  business. 
Famph.  L.  1872,  p.  698,  §  32. 

The  only  respect  in  Avhich  the  case  now  before  the  coun 
differs  from  those  above  cited  is  that  the  president  of  tlie  coun- 
cil is  an  officer  chosen  in  the  organization  of  the  board  to  pre- 
side over  its  deliberations,  and  it  is  urged  that  such  an  officer 
must  have  a  majority  of  the  Avhole  l)ody.     In  reply,  we  say : 

I.  No  authority  can  be  found  making  the  choice  of  a  pre- 
siding officer  an  exception  to  the  general  rule.  Such  an  offi- 
cer must  be  the  choice  of  a  majority  of  those  voting,  as  dis- 
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tinguished  from  a  mere  plurality.     In  other  respects  he  stands 
on  the  same  footing  as  other  elective  officers. 

The  practice  of  the  house  of  representatives  is  instructive. 
The  constitution  provides,  (article  I.,  §  2,)  that  the  house 
"shall  choose  their  speaker  and  other  officers."  This  lan- 
guage is  similar  to  that  of  the  Bayonne  charter.  A  majority 
of  all  the  votes  cast  for  speaker  is  held  sufficient.  In  the 
long  contests  of  December,  1849,  and  December,  1859,  to 
February,  1860,  over  the  speakerehip,  every  announcement  in 
the  minutes  names  a  bare  majority  of  the  votes  cast  as  the 
number  needed  for  a  choice,  and  in  February,  1860,  when 
Mr.  Pennington  was  elected,  he  received  one  hundred  and 
seventeen  votes  out  of  two  hundred  and  thirty-three  cast,  the 
whole  house  consisting  of  two  hundred  and  thirty-seven  mem- 
bers. Cong.  Globe,  No.  50,  p.  650 ;  Id.,  p.l.  In  the  whole 
debate  no  question  was  raised  that  a  bare  majority  of  the  vote 
cast  was  sufficient  for  a  choice. 

II.  The  reason  of  the  rule  requiring  a  majority  vote  of 
those  present  to  elect  a  presiding  officer  is  stated  in  Cushing's 
Manual  to  be  that  the  presiding  officer  holds  at  the  pleasure 
of  the  body,  and  if  elected  by  a  mere  plurality  a  hostile  ma- 
jority may  remove  him.     Cush.  Leg.  Law,  §  298. 

This  reason  has  no  application  to  the  office  of  president  of 
the  council  of  Bayonne.  He  is  not  a  mere  presiding  officer  of 
the  council,  but  an  officer  of  the  corporation.  He  succeeds  the 
mayor  in  case  of  the  latter's  disability  or  death.  Pamph.  L. 
1872,  p.  691.  He  is  a  commissioner  of  the  sinking  fund. 
He  holds  tor  an  annual  term,  and  can  be  removed  only  for 
cause,  by  a  two-thirds  vote.  Id.,  p.  696,  §  23 ;  jo.  697,  §  28  ; 
p.  699,  §  33.  It  should  be  observed  that  while,  by  the 
charter,  a  majority  of  the  whole  number  :f  the  council  must 
appoint  certain  officers,  {Id.,  p.  699,  §  35,;  no  such  majority 
is  required  for  president.     Id.,  _/>.  697,  §  28. 

III.  The  fact  that  the  choice  of  president  is  necessary  to  an 
organization  d6es  not  alter  the  rule.  The  authorized  council- 
men  were  ascertained   by  the  election  returns,  (Pamph.  L. 
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1872,  p.  690,  §  8,)  and  thev  were  called  together  by  the 
mayor,  pursuant  to  the  charter.  Id.,  p.  698,  §  32,  The 
majority  having  met  at  the  proper  time  and  place,  constitute 
the  board  referred  to  in  section  28  of  the  charter,  who  are  to 
"  elect  one  of  their  number  to  be  president,"  and  "  the  regu- 
larly constituted  meeting "  mentioned  by  Lord  Mansfield,  as 
above  quoted. 

A  recent  case  reviewing  the  authorities  is  that  of  State  v. 
Gh^em,  37  Ohio  St.  227.  The  Revised  Statutes  of  Ohio  re- 
quire the  election  of  a  president  and  clerk  before  any  other 
business  could  be  transacted.  There  were  eighteen  members 
of  the  Zanesville  council,  all  present.  Nine  members,  being 
one  less  than  a  quorum  and  less  than  a  majority  of  those 
present,  voted  for  the  relator ;  the  other  nine  did  not  vote, 
and  protested  against  the  decision.  As  there  was  a  quorum 
present,  and  as  the  majority  of  those  who  voted  at  all  voted 
for  the  relator,  he  was  held  elected. 

Our  case  is  stronger,  because  seven  of  the  council  were  not 
only  present,  but  voted,  and  the  election  was  therefore  an  act 
in  which  seven  members  participated.  See  Booker  v.  Young, 
12  Gratt.  303,  310;   Oldknow  v.  Wainwright,  2  Burr.  1017. 

In  this  last  case  the  aldermen  and  council  were  summoned 
to  elect  a  town  clerk.  There  were  twenty-five  electors.  Of 
these,  twenty-one  assembled.  Nine  voted  for  one  candidate ; 
the  other  eleven  protested  against  any  election  at  all.  Lord 
Mansfield  saw  no  doubt  in  the  case,  and  sustained  the  election. 

The  opinion  of  the  court  was  delivered  by 

Magie,  J.  By  section  32  of  the  act  incorporating  the  city 
of  Bayonnc,  approved  March  22d,  1872,  {Pamph.  L.,  p.  686,) 
it  is  provided  that  a  majority  of  the  board  of  councilmen  shall 
constitute  a  quorum  for  the  transaction  of  business,  and  that 
the  mayor  may  call  a  special  meeting  of  that  board  upon  a 
prescribed  notice.  By  section  28  of  the  s;rno  act  it  is  made 
the  duty  of  that  board  to  annually  elect  one  of  their  number 
to  be  president  of  the  board. 

The  information  filed  in  this  case  shows  that  on  the  last 


JUNE  TERM,  1885.  215 

Cadmus  v.  Farr. 

Monday  in  April,  1885,  said  board  consisted  of  ten  council- 
men  ;  that  at  a  meeting  held  on  that  day  and  at  another  meet- 
ing held  on  May  5th,  1885,  all  the  councilmen  being  present, 
the  board  attempted  to  elect  a  president,  ])ursuant  to  the  re- 
quirement of  section  28 ;  that  many  ballots  were  taken,  all 
the  councilmen  voting,  but  no  person  received  at  any  ballot 
more  than  five  votes ;  that  the  board  was  convened  on  May 
12th,  1885,  by  the  call  of  the  mayor,  pursuant  to  section  32, 
and  seven  councilmen  were  in  attendance,  and  resolved  to  pro- 
ceed to  business ;  that  William  C.  Farr,  the  defendant,  was 
nominated  for  president,  and  at  one  or  more  of  the  ballots 
then  taken  received  five  out  of  seven  votes  cast ;  that  defend- 
ant claimed  thereby  to  be  elected,  and  then  and  at  a  subse- 
quent meeting  took  the  position  and  performed  the  duties  of 
president. 

The  information  claims  that  six  votes  were  requisite  to 
elect  a  president,  and  that  defendant,  never  having  received 
but  five,  was  not  duly  elected,  but  intrudes  into  the  office.  It 
calls  on  him  to  answer  by  what  warrant  he  holds  the  office. 

Defendant  demurred  to  the  information,  and  now  insists 
that  the  facts  shown  therein  establish  in  him  a  perfect  title  to 
said  office,  and  therefore  he  ought  not  to  be  required  to  fur- 
ther show  his  title. 

The  information  shows  a  legal  meeting  of  the  board,  duly 
called  and  attended  by  a  majority  of  the  councilmen,  who,  by 
the  express  terms  of  the  charter,  constituted  a  quorum  for  the 
transaction  of  business.  The  annual  election  of  one  of  their 
number  to  be  president  was  business  expressly  required  to  be 
transacted.  The  quorum  present  was  therefore  capable  of 
transacting  that  business.  The  only  question  presented  is 
whether  the  choice  of  a  president  could  be  made  by  a  majority 
of  those  present  or  required  a  majority  of  the  whole  board. 

The  information  asserts  that  by  the  provisions  of  the  act 
governing  Bayunne,  and  by  the  laws,  customs  and  usages  of 
the  state,  a  majority  of  the  whole  number  of  councilmen  was 
requisite  to  an  election  of  president. 

The  twenty-eighth  section,  which  prescribes  the  duty  of 
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electing  that  officer,  is  silent  as  to  the  number  of  votes  requi- 
site to  an  election.  Nor  is  there  elsewhere  in  the  act  any  ex- 
press provision  on  the  subject.  Yet  the  legislature  in  this  act 
clearly  eviiiced  an  intention  to  require  a  vote  of  a  definite 
number  to  validate  certain  acts.  Thus,  by  section  35,  which 
prescribes  the  appointment  of  other  officers  by  the  board,  it  is 
declared  that  the  appointment  must  be  made  by  a  majority  of 
the  whole  number  of  the  members  of  the  board,  and  if  the 
appointment  is  not  approved  by  the  mayor,  it  can  only  be 
made  by  a  vote  of  two-thirds  of  all  the  members  elected. 

By  sections  28  and  33  the  expulsion  or  removal  of  mem- 
bers can  only  be  effected  by  a  vote  of  two-thirds  of  all  the 
members  elected. 

The  section  (28)  which  gives  power  to  elect  a  president, 
also  gives  other  powers,  such  as  to  appoint  the  time  and  place 
of  meeting,  to  make  rules  and  to  pass  ordinances,  &c.  By 
section  29  it  is  provided  that  ordinances  and  by-laws  can  only 
be  passed  when  agreed  to  by  a  majority  of  the  board,  and  if 
vetoed,  only  by  two-thirds  of  all  the  members  elected. 

By  these  provisions  it  appears  that  the  legislative  intent 
was  to  require  a  specified  majority  in  certain  cases.  In  other 
cases-,  in  respect  to  which  no  rule  was  prescribed,  it  is  clear  the 
intent  was  to  leav^  them  to  the  general  rule  governing  the 
action  of  corporate  bodies. 

The  general  rule,  in  the  absence  of  specific  provision,  is  well 
settled,  and  is  that  when  the  body  empowered  to  act  consists 
of  a  definite  number  of  individuals,  a  majority  of  that  num- 
ber will  constitute  a  quorum  for  the  transaction  of  business, 
and  when  duly  met  a  majority  of  the  quorum  may  act.  The 
rule  was  thus  stated  in  this  court  in  McDermott  v.  3Iiller,  16 
Vroom  251,  and  in  State  v.  Paterson,  6  Vroom  190,  and  rests 
on  a  long  line  of  authority  from  which  I  find  no  dissent.  2 
Kent's  Com.  *293 ;  Ang.  &  A.  on  Corp.,  §§  501-504 ;  DHL 
on  3Iun.  Corp.,  §  216;  5  Dane's  Abr.  150;  Bex  v.  3Iiller,  6 
T.  R.  268 ;  Rex  v.  Bellringer,  4  T.  i2.  810;  Rex  v.  Monday, 
Cowp.  530;  Rex  v.  Varlo,  Coivp.  250;  Oldknow  v.  Wain- 
right,  1  W.  Bl.  229 ;   Gosling  v.  Veley,  7  Ad.  &  E.  {N.  S.) 
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406  ;  Ex  parte  WiUcocJcs,  7  Cow.  401 ;  Lochvood  v.  3Iech. 
Nat.  Bank,  9  jB.  I.  308  ;  Buell  v.  Buckingham,  16  Iowa  284 ; 
Columbia,  dec,  Co.  v.  Meier,  39  Jib.  53 ;  Sargent  v.  TFe6.s'^er, 
13  Mete.  497;  i^//-6-<  Pam/i  v.  Stearns,  21  P/c/:.  148;  State 
V.  G^reen,  37  O/iio  St.  227. 

Some  of  these  cases  construe  the  rule  to  validate  the  act  of 
a  quorum  present,  Mhen  passed  by  a  mere  majority  of  those 
voting,  though  such  majority  does  not  comprise  the  major 
part  of  those  present,  or  even  of  a  quorum.  But  the  extent 
of  the  rule  is  not  now  in  question.  For,  applying  it  in  the 
most  limited  form  to  the  facts  of  this  case,  the  defendant's 
election  is  demons  rated.  There  was  a  legal  board  of  coun- 
cilmen,  capable  of  transacting  this  business,  and  no  other  rule 
being  prescribed  by  the  charter,  the  vgte  of  a  majority  of 
those  present  given  for  defendant  elected  him. 

It  was  urged  on  the  argument  that  the  office  claimed  by 
defendant  is  excepted  from  the  general  rule.  In  support  of 
this  position  we  were  referred  to  Cashing' s  Law  of  Legislative 
Assemblies,  §§  297,  298.  But  the  authority  cited  does  not  go 
to  the  length  here  contended  for.  The  authfjr  states  that  the 
presiding  officer  of  a  deliberative  body  should  possess  the  con- 
fidence of  the  body  in  the  highest  practicable  degree,  and  so 
is  required  to  be  chosen  by  an  aljsolute  majority  of  votes. 
But  it  is  plain  from  the  context  that  Mr.  Gushing  is  speaking 
merely  of  a  usage  of  electing  such  officers  by  a  majority  rather 
than  a  plurality  of  votes.  If  this  usage  be  anything  more 
than  the  usual  requirements  of  the  law,  and  if  it  be  an  imp- 
erative rule,  it  has  no  application  to  the  case  in  hand,  for  de- 
fendant was  elected,  not  by  a  plurality,  but  by  a  majority  of 
the  votes  cast. 

The  demurrer  must  therefore  be  sustained. 
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IN  THE  MATTER  OF  THE  APPLICATION  OF  RICHARD  P. 
TERHUNE  FOR  LEAVE  TO  FILE  AN  INFORMATION  IN 
THE  NATURE  OF  A  WRIT  OF  QUO  WARRANTO  IN  THE 
NAME  OF  THE  ATTORNEY-GENERAL  v.  FREDERICK  A. 
POTTS,  SIMON  BORG,  CHARLES  MINZESHEIMER,  HENRY 
MARK,  ROBERT  K.  DOW,  CHARLES  SIEDLER,  GARRET 
A.  HOBART,  HENRY  SANDFORD,  ALBERT  SULLY,  STE- 
PHEN B.  WHITE,  JOHN  I.  BLAIR,  HORATIO  S.  PIERCE 
AND  AARON  PECK,  CLAIMING  TO  EXERCISE  A  FRAN- 
CHISE UNDER  THE  NAME  OF  THE  NEW  YORK,  SUS- 
QUEHANNA AND  WESTERN  RAILROAD  COMPANY. 

A  de/ac/o  consolidation  pf  two  railroad  companies  having  been  effected  by 
the  filing  of  a  certificate  in  the  secretary  of  state's  office,  pursuant  to 
the  statute,  {Pamph.  L.  1881,  p.  222,)  and  an  organization  of  a  new 
company  thereunder  having  been  made,  and  considerable  money  ex- 
pended in  the  construction  of  the  railroads  included  in  the  consolida- 
tion— Held,  that  the  holder  of  income-bonds  of  one  of  the  companies 
could  not  have  an  inCormation  in  the  nature  of  a  quo  warranto  to  de- 
termine the  validity  of  the  consolidation. 


On  application  for  leave  to  file  an  information  in  the  nature 
of  a  quo  warranto  against  certain  persons  claiming  to  exercise 
the  franchise  of  a  railroad  corporation  under  the  name  of  the 
New  York,  Susquehanna  and  Western  Railroad  Company. 

Argued  at  February  Term,  1885,  before  Justices  Depue, 
Van  Syckel  and  Scudder. 

For  the  applicant,  John  lAnn. 

Contra,  John  W.  Taylor. 

The  opinion  of  the  court  was  delivered  by 

Depue,  J.  This  proceeding  was  instituted  for  the  purpose 
of  testing  the  validity  of  the  organization  of  the  New  York, 
Susquehanna  and  Western  Railroad  Company,  of  which  the 
individuals  against  whom  this  writ  is  sought  are  directors. 
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The  New  Jersey  Midland  Railroad  Company  was  formed 
by  the  consolidation  of  several  railroad  companies  incoriw- 
ratcd  bv  special  charters.  Tliis  consolidation  was  eifected  l)y 
a  special  act  of  the  legislature,  approved  March  17th,  1870. 
Pamph.  L.,  p.  811.  The  property  and  franchises  of  this  cor- 
poration were  sold  under  foreclosure  in  1880,  and  purchased 
by  a  committee  representing;  the  first  mortgage  bondholders, 
in  behalf  of  such  bondholders  and  such  other  creditors  and 
the  stockholders  who  had  united  or  might  unite  in  a  i)roposed 
plan  of  re-organization. 

The  re-organization  was  afterwards  effected  under  a  plan 
of  re-organization,  dated  October  21st,  1875,  and  a  supple- 
mental plan  of  the  date  of  April  3d,  1880.  A  certificate  of 
the  re-organization  was  made  under  the  corporate  name  of 
"  The  Midland  Railroad  Company  of  New  Jersey,"  and  the 
new  company  entered  upon  a  corporate  existence  under  the 
re-organization,  and  proceeded  to  exercise  the  franchises  de- 
rived from  such  re-organization.  The  regularity  and  validity 
of  these  proceedings  are  not  questioned. 

Terhune,  the  applicant  for  this  writ,  Mas  the  holder  of  third 
mortgage  bonds  and  of  certain  shares  of  the  capital  stock  of 
the  original  company.  He  complied  with  the  terms  and  con- 
ditions of  the  plans  of  re-organization,  surrendered  hi/  bonds 
and  stock,  paid  the  assessments  thereon,  and  received  the  obli- 
gations of  the  new  company  provided  for  in  the  plans  of  re- 
organization. 

Subsequent  to  the  consummation  of  the  re-organization,  the 
directors  of  the  new  company  entered  into  articles  of  agree- 
ment with  the  directors  of  the  Paterson  Extension  Railroad 
Company,  the  Midland  Connecting  Railroad  Company,  the 
North  Jersey  Railroad  Company,  the  Water  Gap  Railroad 
Company  and  the  Pennsylvania  Midland  Railway  Company, 
for  the  consolidation  of  the  capital  stock,  franchises  and  prop- 
erty of  these  several  corporations  into  one  company  under  the 
name  of  "  The  New  York,  Susquehanna  and  Western  Railroad 
Company."  This  consolidation  was  proposed  to  be  made  pur- 
suant to  the  act  of  the  legislature  of  this  state  entitled  "An  act 
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to  authorize  railroad  companies  incorporated  under  the  laws 
of  this  and  adjoining  states  to  merge  and  consolidate  their 
corporate  franchises  and  other  property,"  approved  March 
25th,  1881.     Famph.  L.,  p.  222. 

To  carry  into  effect  the  aforesaid  agreement  for  consolida- 
tion, a  meeting  of  the  stockholders  of  the  Midland  Railroad 
Company  of  Xew  Jersey  was  convened  on  the  lOtli  of  June, 
1881,  for  the  submission  of  the  articles  of  agreement  for  the 
proposed  consolidation  to  the  stockholders  of  that  company, 
for  adoption  or  rejection,  in  compliance  with  the  requirements 
of  the  second  section  of  the  act  of  1881.  At  this  meeting 
the  consolidation  was  approved  by  two-thirds  of  the  votes  of 
all  the  stockholders,  as  required  by  the  statute.  Among  the 
votes  given  for  the  consolidation  were  those  cast  on  fifty-six 
hundred  shares  of  stock  issued  to  the  New  York  and  Scranton 
Construction  Company,  and  without  which  the  number  of 
votes  required  by  the  statute  was  not  obtained. 

Terhune  attended  the  meeting  and  voted  against  the  con- 
solidation, and  also  protested  against  receiving  the  votes  upon 
the  stock  issued  to  the  construction  company. 

In  pursuance  of  the  vote  at  this  meeting,  a  ceriifijate  of  the 
adoption  of  the  agreement  to  consolidate  was  duly  made,  and 
the  agreement  so  adopted  was  filed  in  the  office  of  the  secre- 
tary of  state  on  the  17th  of  June,  1881,  in  compliance  with 
the  statute.  A  consolidation  de  facto  was  efiected.  The  new 
company  was  de  facto  organized.  Directors  and  officers  were 
elected,  and  under  the  organization  the  company  has  been 
operating  the  railroads  comprised  in  the  scheme  of  consolida- 
tion, and  has  expended  considerable  money  in  completing  the 
construction  and  extension  of  the  railroads  included  in  the 
consolidation. 

Terhune  is  no  longer  the  holder  of  any  of  the  capital  stock 
of  the  Midland  company.  His  only  status  is  as  the  holder 
of  income-bonds  of  that  company,  which  he  received  upon  the 
reconstruction  under  the  plans  of  re-organization  of  1875  and 
1880.  His  ground  of  complaint  is  that  the  consolidation  im- 
paii-s  the  value  of  the  securities  he  holds  against  the  Midland 
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Company,  and  that  the  fifty-six  hundred  shares  of  the  stock 
of  that  company  issued  to  the  construction  company — by  the 
voting  of  which  the  consolidation  was  effected — Were  issued  in 
violation  of  the  plans  of  re-organization,  on  the  fiiith  of  which 
he  consented  to  the  re-organization,  accepted  the  junior  secu- 
rities of  the  company,  and  paid  the  assessments  thereon. 

He  now  applies  for  leave  to  file  an  information  in  the  nature 
of  a  quo  warranto  against  the  directors  and  officers  of  the  New 
York,  Susquehanna  and  AVestern  Railroad  Companv,  for  the 
purpose  of  testing  the  validity  of  the  act  of  consolidation  bv 
which  this  company  claims  to  have  been  organized  and  to 
have  its  legal  existence. 

It  is  undeniable  that  this  corporation  was  organized  under 
the  forms  of  law  ;  that  it  acquired  existence  as  a  corporation 
de  facto,  and  has  been  exercising  corporate  powers  ever  since 
the  consolidation  was  effected,  and  that  the  applicant  is  seek- 
ing its  dissolution  by  these  proceedings  as  the  means  of  en- 
forcing rights  personal  to  himself.     The  law  is  entirely  settled 
that  the  court  may  grant  leave  to  file  such  an  information   at 
the  instance  of  a  private  relator,  against  an  officer  of  a  corpo- 
ration for  an  unlawful  intrusion  into  an  office  on  grounds 
affecting  his   individual    title,  although  the  same  objections 
apply  to  the  title  of  every  other  officer  and  member  of  the 
corporation,   and   the   application    is  incidentallv,  in   effect, 
against  the  whole  corporate  body.     Rex  v.  White,  5  Ad.  &  E. 
613;  State  v.  Tolan,  4  Vroom  195;  Field  on  Corp.,  §  457. 
But  when  the  proceeding  is  against  certain  individuals  for 
claiming  to  act  as  a  corporation,  and  its  object  is  to  trv  the 
legality  of  the  charter  and  to  determine  the  corporate  existence 
of  a  corporation,  it  can  be  instituted  only  by  the  attornev- 
general  as  the  representative  of  the  state,  and  in  behalf  of  the 
state.     For  that  purpose  a  ])rivate  relator  cannot  have  the  use 
of  this  writ.     Bex  v.   Ogden,  10  B.  &   C.  230:  Bcffina  v. 
Taylor,  11  Ad.  &  E.  949;  Begina  v.  Jones,  8  L.  T.  {N.  S.) 
603 ;  State  v.  P.  &  H.  Turnpike  Co.,  1  Zab.  9 ;  Nat.  Docks 
R.  B.  Co.  V.  C.  B.  B.  Co.,  5  Stew.  Eq.  755-760 ;  Cole  on 
Onm.  Inf.  124. 

The  rule  to  show  cause  is  discharged,  with  costs.    - 
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STATE,  JOHN  BURNS,  PROSECUTOR,  v.  HENRY  L.  YOST. 

1.  Section  5  of  the  act.  of  1873,  establishing  District  Courts  in  the  city  of 
Newarjj,  which  defines  the  jurisdiction  of  such  courts,  is  identical  in 
meaning  with  the  sixth  section  of  the  act  of  1877,  establishing  District 
Courts  in  certain  of  cities  this  state,  and  the  decision  in  Wellman  v.  Berg- 
man, 15  Vroom  613,  that  service  of  suratnons  issued  out  of  the  latter 
courts  could  not  be  made  on  a  non-resident  outside  the  limits  of  the 
city  in  which  the  court  is  established,  applies  to  District  Courts  of  the 
city  of  Newark. 

2.  The  act  of  1884,  {Pamph.  L.,  p.  169,)  which  declares  that  the  jurisdic- 
tion of  District  Courts  shall  be  co-extensive  with  the  limits  of  the 
county  wherein  the  city  in  which  such  court  is  established  is  situated, 
does  not  apply  to  the  city  of  Newark. 


On  certiorari  to  the  Second  District  Court  of  the  city  of 
Newark. 

Argued  at  February  Term,  1885,  before  Justices  Depue 
and  ScuDDER. 

For  the  plaintiff  in  certiorari,  Frank  E.  Bradner. 

Contra,  Guild  &  Lum. 

The  opinion  of  the  court  was  delivered  by 

Depue,  J.  The  prosecutor  of  this  writ,  who  was  the  de- 
fendant below,  was  sued  in  the  District  Court  of  the  city  of 
Newark.  At  the  time  of  the  commencement  of  the  suit  he 
resided  at  Montclair,  in  the  county  of  Essex,  and  the  sum- 
mons was  served  on  him  at  his  residence. 

This  writ  of  certiorari  brings  up  for  review  the  judgment 
rendered  in  that  suit. 

District  Courts  were  established  in  the  city  of  Newark  by 
an  act  ])assed  March  4th,  1873,  entitled  "An  act  to  establish 
District  Courts  in  the  city  of  Newark."  Pamph.  L.  1873,  p. 
245.     In  1877  the  legislature,  by  an  act  entitled  "An  act 
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constituting  District  Courts  in  certain  cities  in  this  state,"  es- 
tablished District  Courts  in  cities  having  a  designated  popu- 
lation. Pamph.  L.  1877,  p.  234;  Rev.,  p.  1301.  Tiie  act 
of  1873,  establishing  District  Courts  in  the  city  of  Newark, 
was  not  repealed  by  the  act  of  1877.  Field  v.  Silo,  15  Vroom 
355. 

In  Wellman  v.  Bergmann,  15  Vroom  613,  this  court  decided 
that  service  of  a  summons  issued  out  of  a  District  Court  es- 
tablished under  the  act  of  1877  could  not  be  made  on  a  non- 
resident, outside  the  limits  of  the  city  in  which  the  court  w-as 
established.  The  pertinent  inquiry  in  this  case  is  whether 
that  decision  is  applicable  to  District  Courts  established  in  the 
city  of  Newark  by  the  act  of  1873. 

The  jurisdiction  of  the  District  Courts  in  the  city  of  Newark 
is  declared  by  section  5  of  the  act,  in  these  words :  "  That  from 
and  after  the  1st  day  of  April  next,  the  civil  jurisdiction  hereto- 
fore exercised  by  or  conferred  upon  justices  of  the  peace  within 
the  corporate  limits  of  the  city  of  Newark,  under  and  by  virtue 
of  an  act  entitled  'An  act  constituting  courts  for  the  trial  of 
small  causes,'  approved  April  16th,  1846,  and  the  various 
supplements  thereto ;  and  of  an  act  entitled  '  Supplement  to 
an  act  concerning  landlords  and  tenants,'  approved  March 
4th,  1847,  and  the  various  supplements  thereto;  and  of  'An 
act  for  the  relief  of  creditors  against  absconding  debtors,'  ap- 
proved April  16th,  1846,  and  of  the  various  supplements 
thereto ;  and  of  an  act  entitled  'An  act  concerning  forcible 
entries  and  detainers,'  approved  April  14th,  1846,  and  the 
various  supplements  thereto — shall  become  vested  in  and  be 
exclusively  exercised  by  said  District  Courts ;  and  said  acts, 
and  all  other  acts  which  modify  said  acts,  shall  apply  to  said 
courts  and  regulate  the  i)ractice  and  proceedings  thereof,  ex- 
cept where  they  conflict  with  the  provisions  of  this  act." 

The  sixth  section  of  the  act  of  1877  enacts  "  that  every  suit 
of  a  civil  nature  at  law,  where  the  debt,  balance  or  other  mat- 
ters in  dispute  do  not  exceed  the  sum  or  value  of  §100,  shall 
be  and  hereby  is  mada  cognizable  in  any  District  Court  of 
this  state  where  they  may  be  established,  to  hear,  try  and  de- 
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termine  the  same  according  to  law,  although  the  cause  of  action 
did  not  arise  in  said  city."  The  fourteenth  section  provides 
that  the  "writs,  precepts  and  process  [issued  bv  any  judge  of 
any  District  Court]  shall  run  in  and  through  said  county,  and 
he  may,  in  causes  pending  before  him,  award  writs  of  sub- 
poena for  Avitnesses  into  other  counties  of  this  state."  The 
language  of  these  sections  does  not  differ  in  any  material  re- 
spect from  the  corresponding  provisions  of  the  act  constituting 
courts  for  the  trial  of  small  causes.  Rev.,  pp.  538,  540,  §§  1,9. 
The  title  of  both  acts— the  acts  of  1873  and  1877— indi- 
cates the  establishment  of  courts  local  in  the  place  in  which 
they  are  established;  and  under  both  acts  the  expenses  of  the 
courts  are  to  be  defrayed  by  the  municipality  in  which  they  are 
established.  The  only  difference  there  is  between  the  two  acts 
is  in  the  language  of  the  fourteenth  section  of  the  act  of  1867  : 
"That  the  territorial  jurisdiction  of  every  judge  of  any  Dis- 
trict Court  under  this  act  shall  be  co-extensive  with  the  limits 
of  the  city  for  which  he  is  appointed  and  commissioned,"  as 
compared  with  the  language  of  the  fifth  section  of  the  act  of 
1873.  I  am  unable  to  discover  any  appreciable  difference,  in 
legal  effect,  in  the  language  of  these  two  enactments.  It  seems 
to  me  clear  that  the  language  of  the  fifth  section  of  the  act  of 
1873,  that  "the  civil  jurisdiction  heretofore  exercised  by 
justices  of  the  peace  within  the  corporate  limits  of  the  city 
of  Newark  *  *  *  shall  become  vested  in  and  be  ex- 
clusively exercised  by  said  District  Courts,"  as  definitely  ex- 
presses a  legislative  intent  to  make  the  boundary  of  the  city 
the  limitation  of  the  jurisdiction  of  the  court  as  the  language 
of  the  fourteenth  section  of  the  act  of  1867  does.  The  words 
"  within  the  corporate  limits  of  the  city  of  Newark  "  cannot 
be  applied  to  justices  of  the  peace  resident  a\  ithin  the  city 
limits;  or  justices  resident  in  the  county,  but  outside  the  city 
limits,  could  come  into  the  city  and  hold  justices'  courts  in 
the  city,  with  power  to  try  all  causes  under  the  Justices'  Court 
act,  except  when  both  plaintiff  and  defendant  reside  in  the 
city,  as  mentioned  in  the  sixth  section  of  the  act.  The  Avords 
quoted  must  be  given  a  reference  to  the  jurisdiction  of  the 
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newly-created  courts,  and  operate  as  a  territorial  limitation 
thereof  "  within  the  corporate  limits  of  the  city  of  Newark." 
Tiie  section  admits  of  no  other  rational  construction. 

Nor  does  the  act  of  1884,  which  gives  to  District  Courts  a 
territorial  jurisdiction  co-extensivc  with  the  limits  of  tlie 
county  wherein  the  city  is  situated,  enlarge  the  territorial 
jurisdiction  of  the  District  Courts  of  the  city  of  Newark. 
Pamph.  L.  1884,  p.  169,  §  8.  That  act  is  entitled  "A  sup- 
plement to  the  act  of  1867,"  and  the  eighth  section  is  ex- 
pressly restricted  to  courts  established  under  the  act  to  Avhich 
it  is  a  supplement.  As  a  matter  of  construction  as  well  as 
constitutional  requirement,  the  act  of  1884  applies  only  to 
courts  organized  under  the  act  of  1867. 

The  judgment  should  be  reversed. 


STATE,  EGBERT   BALDWIN,  JR.,  PROSECUTOR,  v.  CHARLES 
HERTZMAN. 

An  order  for  discovery  in  aid  of  an  execution  cannot  be  made  in  District 
Courts  where  the  amount  due  on  the  judgments  is  less  than  $50. 


On  certiorari  to  the  Second  District  Court  of  the  city  of 
Newark. 

Argued  at  February  Term,  1885,  before  Justices  Depue, 
Van  Syckel  and  Scudder. 

For  the  plaintiff  in  certiorari,  Samuel  Kalisoh. 

Contra,  Robert  H.  Mc  Carter. 

The  opinion  of  the  court  was  delivered  by 
Dp:pue,  J.     This  writ -brings  up  for  review  an  order  for 
discovery  in  aid  of  an  execution  made  by  a  judge  of  the 
Vol.  XVIII.  15 
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District  Court.  The  judgment  with  respect  to  which  the 
order  was  made  is  for  $33  debt  and  forty-five  cents  damages 
and  costs. 

The  sixth  section  of  an  act  relative  to  the  jurisdiction  and 
practice  of  District  Courts  provides  that  the  judges  of  the  said 
courts  shall  havethe  same  powers,  jurisdiction  and  authority, 
upon  petition  for  discovery  in  aid  of  execution,  as  are  now 
vested  in  or  exercised  by  any  of  the  judges  of  the  Court  of 
Common  Pleas  of  this  state.  Pamph.  L.  1882,  p.  195.  The 
statute  which  confers  the  power,  jurisdiction  and  authority  on 
judges  of  the  Court  of  Common  Pleas  to  make  such  orders 
for  discovery  contains  a  proviso  "  that  no  such  order  shall  be 
made  when  the  amount  due  on  such  judgment  shall  be  less 
than  $50."     Rev.,  p.  393,  §  24. 

The  theory  on  which  this  order  was  made  is  that  the  power 
of  judges  of  the  Court  of  Common  Pleas  to  make  such  orders, 
conferred  in  the  body  of  the  section  last  referred  to,  is  con- 
ditional only  upon  the  execution  being  returned  unsatisfied  in 
whole  or  in  part,  and  that  the  restriction  on  that  power,  being 
expressed  in  a  proviso,  is  operative  only  upon  judges  of  the 
Court  of  Common  Pleas,  and  does  not  extend  to  judges  of  the 
District  Court.  We  are  unable  to  yield  to  the  force  of  this 
reasoning.  The  act  conferring  this  power  and  jurisdiction 
upon  judges  of  the  District  Court  grants  to  such  judges  only 
the  same  power  as  is  vested  in  the  judges  of  the  Common 
Pleas,  and  whatever  restrictions  or  limitations  there  are  by 
law  imposed  upon  the  judges  of  the  Common  Pleas  are  appli- 
cable iis  well  to  the  judges  of  the  District  Court. 

The  order  in  this  case,  having  been  made  where  the  amount 
due  on  the  judgment  was  less  than  $50,  must  be  set  aside. 
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JOHN  E.  HAINES  v.  THOMAS  G.  ROEBUCK. 

1.  The  jurisdiction  of  the  Common  Pleas  over  the  proceedings  of  District 
Courts  by  way  of  appeal  is  only  to  review  the  judgment  and  decisions 
of  the  latter  court  in  matter  of  law. 

2.  The  statutory  provisions  that  the  Pleas  "  may  either  order  a  new  trial 
on  such  terms  as  it  thinl<s  fit,  or  may  order  judgment  to  be  entered  for 
either  parly,  as  the  case  may  be,"  regulates  the  procedure  of  the  Pleas 
upon  an  ap{)ealable  decision.  It  does  not  give  the  Pleas  a  discretion- 
ary control  over  the  proceedings  of  the  District  Court,  to  be  exercised 
independent  of  an  erroneous  determination  or  decision  of  the  latter 
court  in  point  of  law. 

3.  Although  granting  or  refusing  an  adjournment  is  in  the  discretion  of 
the  judge  of  the  District  Court,  yet  a  wrongful  refusal  of  an  adjourn- 
ment, whereby  a  party  has  been  prevented  from  procuring  his  wit- 
nesses and  making  defence  on  the  merits,  is  an  error  remediable  on 
appeal. 

On  certiorari  to  the  Court  of  Common  Pleas  of  Essex 
county. 

Haines  sued  Roebuck  in  the  Second  District  Court  of  the 
city  of  Newark,  and  recovered  judgment.  Roebuck  appealed 
to  the  Court  of  Common  Pleas,  and  the  court  ordered  that  the 
judgment  be  set  aside  and  that  there  be  a  new  trial.  Upon 
this  order  or  judgment  of  the  Pleas,  Haines  sued  out  this  writ 
of  certiorari. 

Argued  at  February  Term,  1885,  before  Justices  Depue, 
Van  Syckel  and  Scudder. 

For  the  plaintiff  in  certiorari,  F.  W.  Stevens. 
Contra,  E.  Livingston  Price. 

The  opinion  of  the  court  was  delivered  by 

Depue,  J.  By  the  twelfth  section  of  the  act  to  establish 
District  Courts  in  the  city  of  Newark,  an  appeal  is  given  to 
the  Court  of  Common  Pleas  where  either  party  shall  be^dis- 
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satisfied  with  the  determination  or  direction  of  the  judge  of 
the  District  Court  in  point  of  law  or  upon  the  admission  or  re- 
jection of  evidence.  Pamph.  L.  1873,  j5.  248.  The  words 
"  determination  or  direction  in  point  of  law  or  upon  the  ad- 
mission or  rejection  of  evidence,"  in  the  statute,  define  the 
jurisdiction  of  the  Court  of  Common  Pleas  by  way  of  appeal. 
The  words  in  the  same  section,  that  "  the  said  Court  of  Com- 
mon Pleas  may  either  order  a  new  trial  on  such  terms  as  it 
thinks  fit,  or  may  order  judgment  to  be  entered  for  either 
party,  as  the  case  may  be,"  regulate  the  procedure  in  the  Court 
of  Common  Pleas  upon  an  appealable  determination  or  direc- 
tion of  the  District  Court;  and  by  section  16  the  order,  de- 
termination or  decision  of  the  Common  Pleas  on  the  appeal  is 
reviewable  in  this  court  by  writ  of  certiorai%.  By  this  statute 
the  jurisdiction  and  power  of  the  Common  Pleas,  on  appeal, 
over  the  proceedings  of  the  District  Courts,  is  analogous  to  the 
jurisdiction  exercised  by  this  court  over  the  proceedings  of 
inferior  tribunals  by  writ  of  certiorari  to  review  errors  in  law. 
The  Court  of  Common  Pleas,  by  an  appeal,  does  not  obtain  a 
discretionary  control  over  the  proceedings  of  the  District 
Court,  to  be  exercised  independent  of  an  erroneous  determina- 
tion or  direction  of  the  District  Court  in  point  of  law.  The 
jurisdiction  acquired  by  the  appeal  is  simply  for  the  review 
of  errors  in  law  in  the  court  below. 

The  grounds  for  the  reversal  of  the  judgment  of  the  Dis- 
trict Court — for  that,  in  legal  effect,  is  the  result  of  the  de- 
termination of  the  Court  of  Common  Pleas — do  not  appear  in 
the  papers  returned  with  this  writ.  We  gather  from  the 
briefs  of  counsel  that  it  was  based  upon  supposed  error  of  the 
judge  of  the  District  Court,  either  in  refusing  an  adjournment 
to  the  defendant,  or  in  the  form  in  Avhich  the  judgment  was 
entered. 

The  power  of  adjournment  granted  by  the  thirtieth  section 
of  the  Justices'  Court  act,  by  which  the  practice  and  procedure 
of  the  District  Courts  in  Newark  are  regulated,  is  expressed 
in  language  importing  a  discretionary  ])ower,  and  it  has  been 
held  that  the  granting  or  refusal  of  an  adjournment  is  in  the 
discretion   of  the  justice.     Doughty  v.  Jones,  2  Penn.  654. 
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And  yet  the  wrongful  refusal  of  an  adjournment,  whereby  a 
party  has  been  prevented  from  procuring  his  witnesses  and 
making  defence  npon  the  merits,  lias  been  regarded  as  an  error. 
The  justice,  having  refused  to  act  upon  reasonable  ground  for 
an  adjournment,  is  presumed  to  have  acted  upon  a  misappre- 
hension of  the  law,  and  to  have  proceeded  upon  an  erroneous 
principle.     Horner  v.  Heidlngs,  3  Halst.  227,  230 ;   Gould  v, 
JSrovm,  4  Halst.  165,  166.     Such  an  error  in  the  proceedings 
of  the  District  Court  may  be  made  the  ground  of  appeal  and 
reversal  in  the  Court  of  Common  Pleas.     The  ninth  section 
of  the  District  Court  act  of  1873,  which  allows  the  judges  of 
said  courts  "  to  adjourn  said  court,  or  the  hearing  or  further 
hearing  of  a  cause  or  proceeding,  in  such  manner  as  to  the 
judge  may  seem  fit,"  has  not  changed  the  law  in  that  respect. 
The  suit  was  tried  on  the  return-day  of  the  summons.  May 
29th,  1882.     The  defendant  appeared  at  that  time,  and  ap- 
plied for  an  adjournment  until  the  3d  day  of  July  next.     In 
support  of  such  application  the  defendant  filed  an  affidavit  of 
the  absence  of  one  Hemingway,  who  had  gone  abroad  before 
the  suit  was  begun,  to  be  temporarily  absent,  whose  testimony 
he  expected  to  be  able  to  produce  on  a  future  day,  to  which 
he  asked  to  have  the  cause  adjourned.     In  this  affidavit  the 
defendant  stated  that  he  had  a  just  and  legal  defence  to  said 
suit ;  that  Hemingway  was  his  general  business  manager  at 
the  time  of  the  purchase  of  the  cloth  in  question,  and  that  he 
was  perfectly  familiar  M'ith  all  the  facts  connected  Mitii  the 
dealings  between  him  and  the  plaintiff  upon  which  the  action 
was  founded ;  that  by  the  terms  of  the  sale  of  the  goods  no 
part  of  the  plaintiff's  account  was  then  due  and  payable ;  tJiat 
there  was  a  substantial  difference  between  the  measurements 
of  certain  cloths  included  in  the  plaintiff's  account  and  the 
quantity  of  cloths  received  by  the  defendant,  and  that  the 
shortage  in  the  measurements  of  said  cloths  and  the  terms  of 
the  sale  thereof  were  well  known  to  said  Hemingway.     This 
presentation  of  facts,  standing  alone,  presented  a  clear  case  for 
an  adjournment,  the  refusal  of  wliicli  would  have  been  legal 
error. 
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To  meet  this  claim  to  an  adjournment,  the  state  of  the  case 
certified  to  the  Common  Pleas  states  that  upon  the  application 
for  the  adjournment  the  plaintiff  was  sworn  and  examined  in 
open  court,  and  testified  that  the  defendant  had  lately  told 
him  that  if  he  was  sued  by  the  plaintiff,  he  (the  defendant) 
would  fix  things  so  that  the  plaintiff  would  never  get  a  cent, 
and  that  the  defendant  had  lately  paid  him  §100  on  account 
of  the  claim  on  which  the  suit  M^as  brought,  and  had  promised 
to  pay  him  $44  in  a  few  days,  and  the  balance  as  soon  there- 
afiter  as  he  could,  and  that  the  defendant  was  then  in  court 
and  refused  to  go  on  the  stand  as  a  witness,  to  controvert  these 
statements. 

The  judge  further  certified  that  he  refused  the  adjournment,^ 
and  ruled  that  the  plaintiff  might  go  on  and  prove  his  case 
and  that  if  judgment  was  given  for  the  plaintiff,  an  execution 
might  issue  and  a  levy  be  made,  but  that  all  further  proceed- 
ings should  be  stayed  for  five  weeks,  during  which  time  the 
defendant  should  be  at  liberty  to  apply  to  have  the  judgment 
opened  and  to  produce  his  evidence — that  is,  to  have  a  new 
trial — the  judges  of  District  Courts  having,  by  the  eleventh 
section  of  the  act,  power  to  grant  a  new  trial. 

The  judge  of  the  District  Court  further  certified,  in  obedi- 
ence to  a  rule  upon  him  granted  by  the  Common  Pleas,  that 
he  refused  to  grant  the  adjournment  because  he  was  "  satisfied 
from  the  evidence  and  from  the  conduct  of  the  defendant  that 
the  adjournment  was  not  asked  for  in  good  faith,  but  for  the 
purpose  of  defrauding  the  plaintiff."  The  testimony  which 
was  before  the  judge  on  the  application  for  the  adjournment,  and 
was  uncontradicted,  tends  strongly  to  support  his  conclusion 
that  the  application  was  not  made  in  good  faith  or  for  the  pur- 
pose of  an  opportunity  to  present  a  meritorious  defence,  and  the 
judge  proposed  to  place  the  proceedings,  after  trial  and  judg- 
ment, under  such  judicial  control,  until  the  date  at  which  the 
defendant  in  his  affidavit  professed  ability  to  produce  his  wit- 
ness, that  the  defendant  might  have  opportunity  to  apply  for 
a  new  trial,  and  have  the  benefit  of  the  testimony  of  the  ab- 
sent witness.     Under  these  circumstances  the  judge  properly 
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exercised  his  discretion  with  respect  to  the  adjournment,  and 
his  judgment  should  not  have  been  reversed  on  that  ground. 

The  objection  to  the  form  in  which  the  judgment  of  the 
District  Court  was  entered  is  not  sustained.  By  the  state  of 
the  case  certified  to  the  Common  Pleas,  it  appears  that  "judg- 
ment was  given  in  favor  of  the  plaintiff  and  against  the  de- 
fendant for  $144.43  debt  and  $3.82  costs."  The  addition  to 
the  entry  of  the  judgment  of  the  words  "  with  the  restriction 
as  to  the  issuing  of  the  execution  above  stated,"  did  not  im- 
pair the  entry  of  the  judgment.  If  that  were  erroneous,  the 
error  was  in  favor  of  the  defendant  and  he  could  not  com- 
plain of  it. 

The  judgment  and  order  of  the  Common  Pleas  are  reversed 
and  set  aside. 


JAMES  FLEMING  v.  THE  MAYOR  AND  COMMON   COUNCIL 
OF  NEW  BRUNSWICK. 

The  complaint  avers  that  the  defendant  below  retailed  ale  without  a 
license  to  keep  an  inn  and  tavern,  restaurant  and  victnaling-house, 
with  the  privilege  of  retailing  spirituous  liquors.  Held,  that  the  com- 
plaint is  fatally  defective  in  failing  to  aver  that  the  defendant  had  not 
license  to  sell  ale,  which  is  not  a  spirituous  liquor. 


On  certiorari. 

Argued  at  February  Term,  1885,  before  Justices  Depue, 
Van  Syckel  and  Scudder. 

For  the  plaintiff,  Alan  H.  Strong. 

The  opinion  of  the  court  was  delivered  by 

Van  Syckel,  J.  The  prosecutor  was  convicted,  before  the 
recorder  of  the  city  of  New  Brunswick,  of  selling  ale  without 
a  license.  The  complaint  charges  that  the  said  Fleming, 
within  said  city  of  New  Brunswick,  unlawfully  sold  to  one 
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Van  Pelt  certain  spirituous  and  intoxicating  liquors,  to  wit, 
ale,  by  less  measure  than  one  quart,  without  being  then  and 
there  duly  licensed  according  to  law  to  keep  an  inn  and 
tavern,  restaurant  or  victualing-house,  with  the  privilege  of 
retailing  spirituous  liquors  therein,  the  said  ale  not  then  and 
there  having  been  compounded,  and  then  intended  to  be  used 
as  a  medicine. 

By  the  city  charter  the  common  council  of  New  Brunswick 
has  the  sole  and  exclusive  power  to  grant  licenses  to  keep  inns 
and  taverns  and  victualing-houses,  with  the  privilege  of  re- 
tailing spirituous  liquors  within  said  city.  A  supplement  to 
the  city  charter,  passed  in  1871,  {Pampli.  L.,  p.  306,)  autho- 
rizes the  common  council  to  grant  licenses  to  persons  to  keep 
inns,  taverns  and  restaurants,  with  the  privilege  of  selling 
therein  victuals,  ales,  beer,  vinous,  spirituous  and  other  strong 
liquors  or  drinks. 

By  these  laws  the  power  to  license  to  sell  ale  is  limited  to 
inns  and  taverns  and  restaurants  or  victualing-houses. 

The  allegation  in  the  complaint  is  that  Fleming  sold  spiritu- 
ous and  intoxicating  liquor,  to  wit,  ale.  Spirituous  and  malt 
liquors  have  always  been  dealt  with  in  this  state  as  distinct 
subjects  of  legislation.  Ale  has  never  been  classified  with 
spirituous  liquors.  Proof  that  ale  was  sold  does  not  justify 
a  conviction  for  selling  spirituous  liquors,  nor  will  the  sale  of 
spirituous  liquor  warrant  a  conviction  on  a  complaint  for  sell- 
ing ale.  Conceding  that  the  words  descriptive  of  the  kind  of 
liquor  alleged  to  have  been  sold  are  not  so  inconsistent  and 
repugnant  that  they  must  be  rejected,  the  proceedings  below 
cannot  be  supported. 

The  evidence  was  that  ale  was  sold,  and  not  spirituous 
liquors.  Therefore  the  case  must  fail  unless  it  appears  on  the 
face  of  the  complaint  that  ale  was  sold  without  lawful  au- 
thority. The  oiFence  charged  must  be  expressed  with  reason- 
able precision  and  fulness.  If  every  allegation  in  the  com- 
plaint may  be  admitted  to  be  true  and  the  defendant  still  may 
be  innocent,  the  conviction  must  be  set  aside. 

The  charge,  in  the  most  favorable  view  for  the  city,  is  that 
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the  defendant  below  sold  ale  without  being  duly  licensed  to 
keep  an  inn  and  tavern,  restaurant  or  victualing-house,  with 
the  privilege  of  retailing  spirituous  liquors  therein.  The  com- 
mon council  had  power  to  license  a  restaurant  or  victualing- 
house  with  the  privilege  of  selling  ale  and  malt  liquors,  ex- 
cluding the  right  to  sell  spirituous  liquors. 

There  is  nothing  in  the  complaint  to  show  that  Fleming 
did  not  have  license  to  sell  ale.  The  averment  is  that  he  did 
not  have  license  to  sell  spirituous  liquors ;  non  constat  that  he 
did  not  have  license  to  keep  a  restaurant  with  leave  to  sell  ale. 

The  charge  is  that  he  sold  malt  liquor  without  a  license  to 
sell  spirituous  liquor.  This,  if  true,  constitutes  no  offence 
against  the  city  ordinances.  If  he  had  license  to  keep  a  res- 
taurant and  to  sell  ale,  it  would  still  be  true  that  he  was  not, 
as  in  the  complaint  alleged,  duly  licensed  to  keep  an  inn  and 
tavern,  restaurant  or  victualing-house,  with  the  privilege  of 
retailing  spirituous  liquors  therein. 

In  this  respect  the  complaint  is  fatally  defective,  and  there- 
fore the  conviction  must  be  set  aside. 


THE  IMPORTERS'  AND  TRADERS'  NATIONAL  BANK  v.  ISAAC 
•      LITTELL. 

A  promissory  note,  valid  in  its  inception  and  unaffected  by  nsiiry,  was 
discounted  by  the  plaintiff  for  the  payee  at  a  rate  greater  than  the 
legal  interest.  Held,  that  the  defendant,  who  is  the  maker  of  ihe  note, 
cannot,  under  the  Federal  Banking  act,  set  up  in  his  defence  usury  in 
the  contract  of  endorsement.  The  plaintiff  is  entitled  to  recover  the 
full  amount  of  principal  and  interest  due  on  the  note. 


In  assumpsit. 

Argued  at  February  Terra,  1885,  before  Justices  Depue, 
Van  Syckel  and  Scudder. 

'  For  the  plaintiff,  E.  A.  <fc  IV.  T.  Day. 
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For  the  defendant,  Robert  E.  Cheticood. 

The  opinion  of  the  court  was  delivered  by 

Van  Syckel,  J.  This  suit  is  brought  to  recover  the 
amount  due  on  six  jjromissory  notes  drawn  by  the  defend- 
ant and  discounted,  in  the  State  of  New  York,  by  the  plain- 
tiff' for  the  payees,  who  received  the  proceeds  thereof. 

The  plaintiiF,  in  discounting  said  notes,  took  and  reserved  a 
greater  rate  of  discount  than  six  per  cent.,  which  was  the 
legal  rate  of  interest  in  said  state. 

The  questions  for  adjudication  are  : 

First.  Is  the  defendant,  the  maker  of  the  notes,  entitled  to 
set  up  the  defence  of  usury  in  the  contract  of  endorsement  as 
against  the  plaintiff",  who  is  a  bona  fide  holder  thereof  by  en- 
dorsement from  the  payees? 

Second.  If  the  defendant  can  set  up  that  defence,  what  for- 
feiture of  interest  was  incurred  by  the  plaintiff"? 

Under  the  laws  both  of  New  York  and  this  state,  the  trans- 
fer, by  the  payee,  of  a  note,  valid  in  its  inception  and  un- 
aff'ected  by  usury,  at  a  discount  greater  than  the  legal  rate  of 
interest,  is  not  a  usurious  transaction.  On  non-payment  by 
the  maker,  the  endorsee  may  maintain  an  action  upon  it  against 
both  maker  and  endorser.  Cram  v.  Hendricks,  7  Wend.  569  ; 
Darant  v.  Banta,  3  Dutcher  624. 

The  only  inquiry  is  how  far  the  national  banking  law,  in 
sections  5197  and  5198,  has  modified  this  rule. 

The  same  defence  was  interposed  in  Smith  v.  Exchange 
National  Bank,  26  Ohio  St.  141,  and  the  court  there  held  that 
the  party  with  whom  the  bank  had  the  usurious  transaction 
was  the  one  to  whom,  under  the  federal  act,  the  forfeiture  of 
interest  was  to  be  adjudged,  and  that  the  maker  of  a  valid 
note  could  not  avail  himself  of  the  defence  of  usury  in  the 
contract  of  endorsement. 

This  view  was  manifestly  taken  by  this  court  in  Bramhall 
V.  Atlantic  National  Bank,  7  Vroom  243.  The  judgment  of 
the  court  necessarily  rests  upon  the  assumption  that  the  maker 
cannot  set  up  an  usurious  transaction  with  the  payee.     To  the 
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same  effect  is  the  case  of  Lazear  v.  National  Union  Bank,  52 
McL  78. 

The  defence  of  usury  being  therefore  unavailable  in  behalf 
of  the  maker  of  these  notes,  the  plaintiff  is  entitled  to  judg- 
ment for  the  sum  of  $14,442.60,  with  costs  to  be  taxed. 


THE  POINT  PLEASANT  LAND  COMPANY  v.  THE  TRUSTEES 
OF  SCHOOL  DISTRICT  No.  16,  IN  THE  COUNTY  OF 
OCEAN. 

The  act  of  1880  (Pamph.  L.,  p.  225,)  so  far  modifies  the  eighty-sixth  sec- 
tion of  the  school  law  as  to  make  the  presence  of  a  majority  of  the  tax- 
able residents  of  a  district  necessary  to  authorize  a  meeting  to  vote 
money  to  buy  land  for  school  purposes  or  to  build  a  new  school-house. 


On  certiorari.     In  matter  of  taxation. 

Argued  at  February  Term,  1885,  before  Justices  Depue, 
Van  Syckel  and  Scudder. 

For  the  plaintiff,  E.  H.  Murphy  and  John  H.  Baches. 

For  the  defendant,  H.  H.  Wainright. 

The  opinion  of  the  court  was  delivered  by 

Van  Syckel,  J.  At  a  meeting  of  the  voters  of  the'  said 
school  district,  held  on  the  1st  day  of  December,  1884,  a  reso- 
lution was  passed  to  appropriate  the  sum  of  $1500  to  the  pur- 
chase of  a  lot  for  a  new  school-building.  A  further  resolu- 
lution  was  passed  to  raise  $9000  for  the  erection  of  a  new 
school-house,  and  the  sum  of  $1500  for  furniture,  heating  ap- 
paratus, bell,  out-houses  and  fencing  the  lot. 

The  certiorari  in  this, case  is  sued  out  to  test  the  legality 
of  these  proceedings. 
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The  first  alleged  infirmity  is  in  the  notice  of  the  meeting. 
The  prosecutor  insists  that  the  notice  must  state  not  only  how 
much  money  it  is  proposed  to  raise,  but  also  how  it  is  to  be 
apportioned  among  the  diflPereut  objects  for  which  it  is  needed. 
Such  particularity  in  the  notice  of  the  meeting  is  neither  neces- 
sary nor  proper.  It  is  the  duty  of  the  voters  to  apportion  the 
money  ;  the  district  clerk,  when  he  gives  notice  of  the  meet- 
ing cannot  anticipate  the  action  which  will  be  taken.  The 
notice  in  this  case  was  in  all  respects  in  conformity  to  the 
statute. 

The  second  reason  for  reversal  is  that  the  meeting:  was  not 
attended  by  a  majority  of  the  taxable  residents  of  the  school 
district. 

It  is  admitted  that  of  the  three  hundred  and  forty  taxable 
residents  of  the  district  only  ninety  were  present  at  the  meet- 
ing. The  prosecutor  relies  upon  section  1  of  the  act  entitled 
"An  act  for  building  school-houses  in  townships/'  {Panipli.  L. 
1880,  _p,  225,)  which  enacts  :  "  That  from  and  after  the  passage 
of  this  act  it  shall  be  lawful  for  any  school-district  of  this  state, 
at  their  annual  meeting,  to  vote  money  to  build  a  school- 
house,  as  money  is  now  voted  for  said  school  district  under 
any  existing  law,  and  to  provide  land  for  that  purpose  not 

exceeding acres,  at  such  place  in  the  said  district  as  the 

school  trustees  thereof  may  designate,  and  for  that  purpose  the 
said  school  trustees  may  acquire  the  said  land  by  purchase  or 
condemnation ;  provided  a  majority  of  the  taxable  residents 
of  said  school  district  shall  be  present  at  any  meeting  as  afore- 
said, and  shall  vote  on  any  proposition  presented  for  the  selec- 
tion of  a  place  and  voting  money  as  aforesaid," 

The  eighty-sixth  section  of  the  school  law.  {Rev.,  p.  1085,) 
authorizes  the  inhabitants  of  a  school  district  to  vote  money 
to  buy  land  for  school  purposes,  and  to  build  a  school-house, 
by  the  vote  of  a  majority  of  the  legal  voters  present  at  a  meet- 
ing legally  convened.  Tlie  act  of  1880  is  clearly  repugnant 
to  that  section.  It  provides  that  money  may  be  voted  for  a 
school-house  and  for  land,  provided  a  majority  of  the  taxable 
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residents  of  the  district  are  present  and  shall  vote  at  the  meet- 
ing called  for  that  purpose. 

Botli  provisions  caunot  have  the  force  of  law.  If  the  prior 
act  is  unrepealed,  then  money  for  the  purposes  named  in  the 
act  of  1880  may  be  lawfully  voted  when  a  less  number  than 
a  majority  of  the  taxable  residents  are  present  at  the  district 
meeting,  and  in  that  respect  no  effect  is  given  to  the  act  of 
1880.  If  the  act  of  1880  prevails,  then  a  majority  of  the  tax- 
able residents  must  vote,  and  no  action  can  lawfully  be  taken 
by  a  less  number.  The  presence  of  sucli  majority  is  made 
indispensable. 

The  impolicy  of  permitting  a  small  minority  of  the  inhab- 
itants of  a  school  district  to  assemble  and  raise  by  taxation 
large  sums  of  money  to  buy  lands  and  build  school-houses, 
doubtless  led  to  the  passage  of  the  act  of  1880.  It  is  incon- 
sistent with  the  prior  law,  and  by  necessary  implication  re- 
peals it.  The  sole  purpose  of  the  act  of  1884,  amending  sec- 
tion 87  of  the  school  law,  obviously  was  to  reduce  the  rate 
of  interest  to  six  per  cent.  The  proceedings  certified  are 
therefore  illegal  and  should  be  set  aside. 


STATE,   AUGUST   KOEBER,   PROSECUTOR,    v.   THE   SOCIETY 
FOR  THE  PREVENTION  OF  CRUELTY  TO  ANIMALS. 

1.  Under  the  terms  of  the  statute  the  complaint  must  be  treated  as  a  state 
of  demand,  setting  out  the  plaintitt's  cause  of  action. 

2.  The  complaint  must  allege  that  the  defendant  did  the  act  of  cruelty 
complained  of,  or  that  he  caused  or  procured  it  to  be  done.  It  is  not 
sufficient  to  allege  that  he  did  it  by  his  servant  or  agent;  his  direct 
agency  must  be  shown  by  his  presence,  order  or  direction. 

3.  On  appeal,  the  court  refused  to  non-suit  for  insufficiency  of  complaint, 
because  such  motion  was  not  made  before  the  justice.  Held,  that  the 
sworn  complaint,  being  the  foundation  of  the  action,  must  conform  to 
the  statute,  and  the  objection  may  be  taken  to  it  on  appeal,  and  there 
was  no  waiver. 
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On  certiorari  to  the  Court  of  Common  Pleas  of  Essex 
county. 

Argued  at  February  Term,  1885,  before  Justices  Depue, 
Van  Syckel  and  Scudder. 

For  the  prosecutor,  A,  Kaliseh. 

For  the  defendant,  Theo.  L.  Carrie, 

The  opinion  of  the  court  was  delivered  by 

Scudder,  J.  An  action  was  brought  in  the  name  of  the 
defendants,  against  the  prosecutor,  for  a  penalty  of  $100, 
under  section  13  of  "An  act  for  the  prevention  of  cruelty  to 
animals,"  approved  March  11th,  1880.  Pamph.  L.,  p.  212. 
Before  a  justice  of  the  peace  and  jury  a  verdict  for  six  cents 
damages  was  rendered  against  the  prosecutor.  From  this 
judgment  an  appeal  was  taken  to  the  Court  of  Common 
Pleas,  which  reversed  the  judgment  below  and  gave  judg- 
ment for  $20  against  the  prosecutor.  This  certiorai'i  brings 
up  this  latter  judgment  for  review. 

The  statute  referred  to  (section  13)  enacts,  among  other 
things,  that  any  persons  who  shall  torture,  torment  or  cruelly 
beat,  or  who  shall,  by  their  agents,  servants,  employees  or 
otherwise,  cause  or  procure  to  be  tortured,  tormented  or  to  be 
unnecessarily  or  cruelly  beaten,  or  otherwise  abused,  any 
living  animal  or  creature,  &c.,  shall  forfeit  and  pay  such  sum 
not  to  exceed  $100,  together  with  costs,  as  the  court  shall  de- 
termine, to  be  sued  for  and  recovered  in  an  action  of  debt, 
with  costs  of  suit,  by  any  person  or  persons,  in  the  name  of 
the  New  Jersey  Society  for  the  Prevention  of  Cruelty  to 
Animals,  before  any  justice  of  the  peace,  &c.  Only  such 
words  are  above  quoted  from  the  statute  as  are  applicable  to 
the  present  case. 

The  form  of  summons  is  given  in  section  14  of  the  act, 
amended  in  the  supplement  of  1883,  {Pamph.  L.,  p.  159,)  to 
apply  to  section  13  only,  and  appeal  is  given  in  the  same  way 
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and  upon  the  same  terms  as  appeals  allowed  from  the  judg- 
ments of  justices  of  the  peace  under  the  act  entitled  "An  act 
constituting  coiu'ts  for  the  trial  of  small  causes."  In  all 
prosecutions  instituted  and  begun  under  the  provisions  of  sec- 
tion 13  of  the  act,  an  affidavit  of  the  violation  thereof  shall 
be  sufficient  demand  or  pleading,  which  affidavit  shall  be  filed 
with  the  justice  before  issuing  process. 

A  sworn  complaint  was  filed  with  the  justice  in  this  case, 
before  the  summons  was  issued,  setting  forth  that  the  prose- 
cutor did,  by  his  agent  and  employee,  cruelly  torture,  torment 
and  beat  one  living  animal,  to  wit',  one  mule,  &c.,  and  did, 
by  such  agent,  beat  such  mule  by  striking  him  many  times 
with  a  heavy  whip,  using  the  butt  end,  &c.,  besides  kicking 
the  mule  many  times. 

Under  the  terms  of  the  statute  this  complaint  must  be 
treated  as  a  state  of  demand  setting  out  the  plaintiff's  cause 
of  action,  and  the  proceedings  must  be  conducted  in  the  usual 
form  of  an  action  of  debt  for  a  penalty  where  not  controlled 
by  the  express  terms  of  the  statute.  The  record  sent  up  shows 
that  on  the  trial  of  the  appeal  the  defendant  moved  for  a  non- 
suit because  the  complaint  did  not  allege  that  the  defendant 
did  the  act  complained  of  or  that  he  caused  or  procured  it  to 
be  done.  This  motion  was  overruled  because  it  did  not  ap- 
})ear  by  the  transcript  that  this  objection  was  taken  below. 
In  Pemisylvania  R.  R.  Co.  v.  JVew  Jersey  Society  for  the  Pre- 
vention of  Cruelty  to  Animals,  10  Vroom  400,  section  13,  as 
found  in  the  laws  of  1873,  {Pamph.L.,p.  80;  Rev.,  p.  26,) 
was  construed  by  this  court,  and  it  was  held  that  on  an  appeal 
taken  the  party  is  entitled  to  relief,  both  as  to  matter  of  law 
and  fact,  as  in  other  cases  of  appeals  from  justices  of  the  peace, 
unxler  the  act  constituting  courts  for  the  trial  of  small  causes. 
The  later  acts  have  made  no  change  in  this  respect. 

On  appeals  from  the  courts  lor  the  trial  of  small  causes,  the 
action  is  tried  de  novo,  on  its  merits,  and  only  objections  which 
go  to  the  form  of  the  remedy,  Avithout  questioning  the  right 
of''  the  plaintiff  to  recover,  are  waived  by  the  failure  to  pre- 
sent them  before  the  justice.     Burk  v.  Shreve,  10  Vroom  214. 


240         NEW  JERSEY  SUPREME  COURT. 


Roeber  v.  Society  for  Prevention  of  Cruelty  to  Animals. 

In  Stewart  v.  Sears,  7  Vrooin  1 73,  no  state  of  demand  was 
filed,  but  the  defendant's  off-set  gave  the  plaintiffs  credit  for 
the  note  sued  on,  and  because  there  had  been  no  objection  or 
motion  to  non-suit  for  that  cause,  either  before  the  justice  or 
in  the  Common  Pleas,  it  was  said  that  the  defect  was  waived. 
In  either  court,  if  the  formal  objection  had  been  made,  the 
court  would  have  permitted  the  amendment  to  be  made.  On 
certiorari  this  was  held  to  be  a  mere  formal  objection  and  not 
ground  for  reversal.  Other  instances  and  cases  are  given  in 
the  opinion  of  the  court.  Where  the  question  was  whether 
the  parties  to  the  suit  were  partners,  and  no  exception  was 
taken  on  that  ground  on  the  trial  before  the  justice,  it  was 
said  that  every  objection  which  goes  to  the  form  of  the  remedy 
and  does  not  question  the  right  to  recover  in  any  shape,  must 
be  made  on  the  first  trial ;  an  omission  to  do  so  will  be  con- 
sidered a  waiver  of  the  objection.  Jaques  v.  Hulit,  1  Harr. 
38.  The  peculiarity  of  this  case  is  that  the  complaint,  which 
is  the  basis  of  jurisdiction,  is  under  oath,  and  the  affidavit 
must  be  filed  with  the  justice  before  issuing  the  process.  An 
affidavit  of  the  violation  of  the  provisions  of  section  13  is  an 
essential  prerequisite  to  the  issuing  of  processes.  The  ques- 
tion, therefore,  is  not  one  relating  merely  to  the  form  of  the 
remedy,  but  disputes  the  jurisdiction  of  both  the  justice's 
court  and  the  Court  of  Appeals.  When,  therefore,  it  was 
raised  for  the  first  time  on  the  appeal,  that  court  was  bound 
to  consider  it,  and  if  on  such  consideration  it  appeared  that 
the  plaintiff  had  no  standing  in  court,  the  motion  should  not  be 
overruled.  On  certiorari  this  court  will  examine  the  whole 
record  to  see  whether  the  plaintiff  is  entitled  to  his  judgment. 
It  is  important,  in  making  this  examination,  to  regard  the 
nature  of  the  action.  It  is  penal,  and  the  statute  imposing 
the  j)enalty  sued  for  must  be  strictly  construed  and  exactly 
pursued.  On  reading  the  preliminary  affidavit,  it  appears 
that  the  complaint  is  that  the  said  August  Roeber  did,  by  his 
agent  and  employee,  cruelly  torture,  &c.,  and  that  said  Roeber 
did,  by  such  agent,  beat  such  mule  by  striking  him,  &c.,  be- 
sides kicking,  &c.     The  statute  says  that  any  persons  who 
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shall,  by  their  agents,  servants,  employees  or  otherwise,  cause 
or  procure  to  be  tortured,  tormented  or  cruelly  beaten.  It 
should  appear  in  the  complaint  that  the  defendant  did,  by  his 
agent,  ciiuse  or  procure  the  animal  to  be  cruelly  tortured  or 
beaten,  in  hcec  verba,  or  clearly  equivalent  words  must  be  used, 
or  facts  should  be  set  out  that  show  tiie  defendant  was  active 
in  some  way  in  causing  or  procuring  the  cruelty  complained 
of.  It  does  not  appear  that  he  was  present  or  had  given  any 
command  that  it  should  be  done,  or  had  anv  knowledo-e  of  it 
at  the  time.  A  principal  is  not  liable  for  an  independent,  un- 
authorized tort  by  his  agent.  Whart.  on  Agency,  §  479 ; 
Story  on  Agency,  §  456. 

No  authority  appears  from  the  master  to  cruelly  kick  or 
strike  with  the  butt  of  the  whip  this  mule  because  it  slipped 
and  fell  on  the  ice.  This  was  the  wilful,  malicious  act  of  the 
servant  in  the  absence  of  the  master,  and  there  is  no  presump- 
tion that  the  act  was  approved,  but  rather  that  it  would 
naturally  be  condemned  by  the  owner  of  the  animal.  To  say, 
therefore,  that  the  defendant,  by  his  agent  and  emplovee, 
acted  cruelly,  is  an  inference  founded  on  no  facts  shown,  and 
is  not  equivalent  to  causing  or  procuring  it  to  be  done,  which 
implies  knowledge  and  an  active  participation. 

The  testimony  of  the  witnesses  before  the  Court  of  Com- 
mon Pleas  made  out  no  case  for  the  plaintifip,  and  there  should 
have  been  a  non-suit.  Several  Avere  examined,  and  all  asrreed 
with  the  defendant  and  his  witnesses  that  he  was  not  present, 
took  no  part  in  the  act  complained  of,  and  had  no  knowledge 
of  it  until  some  one  who  knew  him  went  to  his  coal-yard, 
some  distance  away,  and  called  him  to  stop  the  cruelty  of  his 
driver,  which  he  immediately  did.  When  the  testimony  is 
thus  all  one  way,  credible  and  unimpcached,  the  court  and 
jury  must  not  disregard  it,  and  if  they  do,  the  judgment  of 
the  court  in  opposition  thereto  will  be  reversed.  Cooky  v. 
Barcrqft,  14  Vroom.  363.  Upon  the  record  and  the  case,  as 
here  presented,  the  judgment  of  the  Court  of  Common  Pleas 
will  be  reversed. 
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JAMES  WALLACE  v.  JOHN  KENNELLY. 

1.  On  certiorari  to  remove  an  appeal  from  the  District  Court  of  a  city,  the 
facts  most  favorable  to  the  plaintiff's  or  defendant's  case,  which  are 
essential  to  support  the  judgment,  shall  be  taken  as  found,  and  will 
not  be  weighed  in  this  court  against  opposing  evidence. 

2.  A  state  of  the  case  must  contain  only  enough  of  the  facts  to  enable  the 
court,  on  appeal,  to  determine  the  legality  of  the  rulings  in  the  court 
below. 

3.  Where,  by  oral  agreement,  between  a  landlord,  his  lessee  and  a  third 
party,  a  new  term  is  created  in  such  party,  wlio  enters  into  possession 
and  pays  rent,  which  is  accepted,  under  such  substituted  tenancy,  this 
will  constitute  a  surrender  of  the  lease  by  act  and  operation  of  law. 
Both  the  privity  of  estate  and  the  privity  of  contract  must  be  ended  to 
constitute  sucli  surrender. 

4.  Facts  necessary  to  be  known,  to  explain  or  introduce  a  fact  in  issue,  or 
relevant,  may  be  admitted  in  evidence. 


Oa  certiorari  to  the  Court  of  Common  Pleas  of  Hudson 
county. 

An  action  of  debt  was  brought  in  the  First  District  Court 
of  Jersey  City,  by  James  Wallace,  against  John  Kennelly,  for 
two  months'  rent,  for  the  months  of  October  and  November, 
1883,  at  $35  per  month,  under  a  sealed  lease  between  the 
parties,  for  the  ground  floor  of  No.  322  Henderson  street  and 
cellar  privileges,  for  the  term  of  two  years  and  ten  months, 
from  July  1st,  1883,  to  May  1st,  1886 ;  payment  of  rent  to 
be  made  in  advance  on  the  first  day  of  each  and  every  month. 
By  deed  of  assignment,  dated  July  30th,  1883,  John  Ken- 
nelly transferred  this  lease  to  Joseph  Kennelly,  for  the  residue 
of  the  term  therein  mentioned.  John  Kennelly  paid  one 
month's  rent,  for  the  month  of  July ;  Josej^h  Kennelly  paid 
to  the  landlord,  James  Wallace,  rent  for  the  months  of 
August  and  September  in  advance,  and  receipts  were  given 
to  him  for  such  payment.  Rent  for  the  months  of  October 
and  November  being  unpaid,  this  suit  was  brought  by  the 
landlord  against  the  original  lessee,  John  Kennelly,  and  ver- 
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diet  and  judgment  were  given  for  defendant.  On  appeal  to 
the  Court  of  Common  Pleas,  the  judgment  was  affirmed  and 
this  certioran  brought. 

Argued  at  February  Term,  1885,  before  Justices  Depue, 
Van  Syckel  and  Scudder. 

For  the  prosecutor,  W.  B.  Gilmore. 

For  the  defendant,  J.  Flemming. 

The  opinion  of  the  court  was  delivered  by 

Scudder,  J.  By  section  174  of  the  District  Court  act, 
{Rev.,  p.  1330,)  from  the  order,  determination  or  decision  of 
the  Court  of  Common  Pleas,  an  appeal  may  be  removed  into 
this  court  by  writ  of  certiorari,  and  the  writ  shall  remove  said 
order  or  determination  and  the  case  agreed  upon  or  settled  as 
therein  mentioned.  What  the  state  of  the  case  must  contain 
is  indicated  in  Benedict  v.  Howell,  10  Vroom  221.  In  brief, 
it  must  contain  only  enough  of  the  facts  to  enable  the  court, 
on  appeal,  to  determine  the  legality  of  the  rulings  in  the  court 
below.  By  section  170  of  the  act,  the  determination  of  the 
judge  (or  in  cases  where  there  is  a  jury,  the  verdict  of  a  jury 
and  any  judgment  thereupon,)  shall  be  final  and  conclusive 
between  the  parties  upon  questions  of  fact,  except  as  therein 
provided.  The  facts  most  favorable  to  the  plaintiff's  or  de- 
fendant's case,  which  are  essential  to  support  the  judgment, 
shall  be  taken  as  found,  and  will  not  be  weighed  in  this 
court  against  opposing  evidence.  Here  the  facts  as  shown  by 
the  state  of  the  case  must,  after  verdict,  be  most  liberally  con- 
strued in  favor  of  the  defendant. 

The  first  objection  urged  is  that  the  district  judge,  instead 
of  deciding  on  the  evidence  that  as  there  was  no  surrender  in 
writing  of  the  lease  signed  by  the  lessor,  or  by  act  and  opera- 
tion of  law,  under  the  statute  of  frauds,  permitted  the  evidence 
to  go  to  the  jury,  and  charged  '*  that  if  a  tenant  and  landlord 
verbally  agree  that  the  lease  shall  end,  and  the  leased  premises 
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are  by  such  agreement  given  up  by  the  tenant,  and  his  posses- 
sion of  them  ends,  and  the  landlord  agrees  with  and  accepts 
another  person  as  his  tenant,  who,  as  such  tenant,  occupies  the 
premises  and  pays  the  rents  to  the  landlord,  this  will,  in  law, 
operate  as  a  surrender  by  the  first  tenant." 

The  judge  also  charged  "that  if  the  landlord  or  the  agent 
assented  to  an  assignment  and  agreed  that  the  lease  should  be 
assigned  by  John  Kennelly  to  Joseph  Kennelly,  and  if  it  was 
actually  assigned  in  writing,  pursuant  to  such  assent,  the  as- 
signment would  not  be  an  ending  of  the  lease  or  term." 

The  substance  of  the  charge  in  the  words  used  by  the  court 
was,  as  I  understand  it,  that  an  assignment  of  the  lease  with 
the  verbal  consent  of  the  landlord  and  the  subsequent  accept- 
ance of  rent  by  him,  would  not  be  a  surrender  of  the  lease  in 
writing  or  by  act  and  operation  of  law,  but  that  other  facts  in 
tlie  case,  if  found  by  the  jury,  might  effect  a  surrender  by  act 
and  operation  of  law. 

On  demurrer  to  a  plea  in  Hunt  v.  Gardner ^  10  Vroom  530, 
it  was  held  that  where  the  facts  set  out  in  tlie  plea  are  that 
the  lessee  assigned  away  his  interest  in  the  lease,  and  that  the 
lessor  received  tlie  rent  from  the  assignee  and  accepted  him  as 
his  tenant  under  the  lease,  these  constitute  no  bar  to  an  action 
of  covenant  for  rent  on  the  lease,  against  the  original  tenant. 

The  utmost  effect  of  these  averments  is  that  the  privity  of 
estate  is  ended,  but  not  the  privity  of  contract.  There  must 
be  the  further  averment  that  such  assignee  was  substituted  in 
the  place  of  the  original  lessee,  with  the  intent,  on  the  part  of 
the  parties  to  the  demise,  to  annul  its  obligations.  If  this  be 
established  by  competent  proofj  in  writing  or  by  parol,  then 
there  arc  no  more  contract  relations  between  the  parties  re- 
maining upon  which  either  an  action  of  covenant  or  debt  cnn  be 
maintained.  See  cases  collected  in  notes  (2)  Wood/,  on  L.  & 
T.  4"J6.  Here  there  is  evidence  that  there  was  an  oral  agree- 
ment between  the  lessor,  James  AVallace,  and  John  Kennelly, 
the  lessee ;  that  by  it  not  only  was  there  a  consent  to  the  as- 
signment of  the  lease  by  John  to  Joseph  Kennelly,  but  it  was 
also  agreed  that  a  lease  should  be  drawn  and  executed  by  the 
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lessor  to  Joseph,  and  that  he  should  be  substituted  as  tenant, 
and  that  although  no  lease  was  drawn,  Joseph  was  in  fact 
substituted  for  John,  and  thereupon  took  possession  of  the 
premises  and  paid  rent  for  two  successive  months  thereafter, 
which  was  accepted  by  the  landlord  and  receipts  given  to  him 
as  tenant.  These  facts,  if  believed  by  the  jury,  are  a  sufficient 
surrender  to  determine  the  former  tenancy.  Woodf.  on  L.  & 
T.,  §  498 ;  NiekeUs  v.  Atherslone,  10  Q.  B.  944 ;  Murray  v. 
Shave,  2  Duer  182;  Randall  v.  Rich,  11  Mass.  494;  Bodd 
V.  Acklom,  6  31.  &  G.  672 ;  Grimman  v.  Legge,  8  JB.  &  C. 
o24.  A  fact  corroborative  of  such  substituted  tenancy  is 
found  in  the  second  receipt  given  by  the  landlord,  James 
Wallace,  dated  September  1st,  1883,  for  rent  up  to  October 
1st.  The  last  sentence  in  this  receipt  reads,  "Let  for  one 
month  only."  This  is  not  according  to  the  term  in  the  lease 
to  John  Kennelly,  but  the  receipt  being  given  to  Joseph  Ken- 
nelly, for  rent  paid  by  him,  must  indicate  that  the  term  of 
his  tenancy  was  monthly,  and  under  a  new  letting  to  him. 

There  was  no  error  in  leaving  this  question  to  the  jury  on 
the  disputed  question  of  facts,  and  the  defendant's  testimony, 
if  believed,  was  sufficient  to  establish  a  surrender  by  operation 
of  law.  The  effect  of  such  subsequent  letting,  as  stated  by 
Lard  Denraan  in  Nickells  v.  Atherstone,  is,  "  as  far  as  the 
plaintiff,  the  landlord,  is  concerned,  he  has  created  an  estate 
in  the  new  tenant  which  he  is  estopped  from  disputing  with 
him,  and  which  is  inconsistent  with  the  continuance  of  the 
defendant's  term." 

The  other  reason  assigned  is  that  the  judge  admitted  illegal 
<;vidence  in  defence  of  the  action.  There  was  a  clause  in  the 
lease  that  "  this  lease  is  upon  condition  that  no  ales  or  porter 
shall  be  sold  by  the  tenant  on  said  premises  excepting  that 
'Jianulactured  and  bought  from  the  landlord,  James  Wallace." 
This  was  a  condition  subsequent,  and  the  breach  of  it  would 
not  defeat  the  lease.  A  breach  might  subject  the  lessee  to 
damages.  The  judge  admitted  this  evidence  and  said  he 
would  control  it  afterwards.  It  was  clearly  irrelevant  to  show 
that  the  landlord  delivered  bad  ale,  which,  on  notice,  he  took 
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back  and  sent  other  ale,  which  was  no  better.  If  the  ale  was 
unfit  for  use,  the  tenant  might  defend  for  that  cause  if  sued 
for  not  taking  it,  or  if  he  bought  from  others  and  sold  it  on 
the  premises.  For  such  cause  it  might  be  a  defence  in  an 
action  for  breach  of  the  covenant,  but  it  was  no  defence  to  the 
landlord's  action  for  rent.  If  admitted,  therefore,  as  matter 
of  direct  defence,  the  error  would  not  be  cured  by  a  subse- 
quent charge  directing  the  jury  to  disregard  it. 

But  there  is  a  view  in  which  this  testimony  is  relevant  and 
admissible.  There  was  a  dispute  about  the  quality  of  the  ale, 
between  the  landlord  and  tenant.  The  defendant  testifies : 
"  I  notified  the  plaintiff  the  ale  was  bad,  and  told  him  to  send 
for  it ;  he  sent  for  it  and  took  it  back,  and  said  he  would  send 
a  sample  package  ;  he  did  so,  and  what  he  then  sent  went  flat  ^ 
I  could  not  sell  any  of  the  ale — no  one  would  drink  it  about 
there ;  I  told  plaintiff  the  place  would  not  pay,  and  I  would 
give  up  the  lease  ;  that  the  ale  would  not  sell  there ;  plaintiff 
asked  me  if  I  had  anybody  to  take  the  place ;  I  told  him  yes,. 
and  asked  him  if  he  was  satisfied  to  do  so."  He  says  he  sent 
over  his  brother,  and  the  arrangement  was  made  with  him  as 
above  stated.  Stephen^ s  Digest  of  the  Law  of  Evidence,  pt.  1, 
ch.  2,  art.  8,  says  :  "  Facts  necessary  to  be  known  to  explain  or 
introduce  a  fact  in  issue  or  relevant  fact,  or  which  support  or 
rebut  an  inference  suggested  by  a  fact  in  issue  or  relevant  fact^ 
&c.,  are  relevant  in  so  far  as  they  are  necessary  for  these  pur- 
poses respectively."  The  dealings  of  these  parties  in  the  ale, 
being  the  cause  of  complaint,  and  wish  to  be  released  from  the 
lease  on  one  side,  and  the  motive  for  the  alleged  consent  and 
willingness  of  the  other  to  the  substitution  of  another  tenant, 
brings  the  evidence  within  the  rule  above  stated.  It  tends  to 
show  how  the  parties  came  together  and  why  they  acted  as  it 
is  claimed  they  did,  for  it  appears  to  be  the  immediate  and 
only  cause  assigned  for  the  change  in  the  tenancy,  and  ending 
the  privity  of  contract,  which  is  the  fact  in  issue.  The  judge 
said  to  the  jury,  in  his  charge :  "  The  delivery  of  bad  ale,  or 
ale  that  spoiled,  would  not  in  this  case  end  the  lease,  or  be  a 
defence.     What  the  facts  are  as  to  the  quality  of  any  ale  the 
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plaintiff  furnished  to  defendant,  you  are  to  use  only  to  throw 
light  upon  or  help  you  to  conclude  what  the  parties  said  in 
New  York,  and  agreed  upon  at  the  interview  between  them 
about  the  premises."  There  was  no  error  in  admitting  the 
evidence  and  limiting  it  to  the  purpose  for  which  it  was  alone 
relevant  to  the  issue. 

The  judgment  will  be  affirmed. 


STATE,  TOWNSHIP  OF  BLOOMFIELD,  PROSECUTOR,  v.  PHI- 
LANDER S.  PIERSON,  COLLECTOR  OF  THE  COUNTY  OF 
ESSEX. 

L  If  an  assessor  of  taxes  attend  the  meeting  of  the  assessors  of  the  several 
townships  and  wards  in  the  county,  and  produce  his  duplicate  but  re- 
fuse to  make  affidavit  thereto,  the  majority  of  the  assessors  convened 
sliall  estimate  the  value  of  tlie  property  liable  to  assessment  in  his 
township  or  ward,  according  to  the  best  of  their  information  and  belief. 
Rev.,  p.  1155,  I  121. 

2.  Where,  in  such  case,  the  assessors  added  $100,000  to  the  assessor's 
valuation  of  real  estate  in  the  township,  it  will  not  be  adjudged,  in  the 
absence  of  proof,  that  they  acted  arbitrarily,  but  according  to  the  bes 
of  their  information  and  belief. 

3.  Assessors  acting  a,s  elected  representatives  of  the  townships  and  wards 
at  such  meeting  held  to  be  officers  de  facto,  and  their  acts  valid  so  far 
as  the  rights  of  the  public  and  third  persons  are  concerned. 


■  On  certiorari.     In  matter  of  taxation. 

Argued  at  February  Term,  1885,  before  Justices  Depue, 
Van  Syckel  and  Scudder. 

For  the  plaintiff,  H.  N.  Barret. 

For  the  defendant,  /.  W.  Taylor. 

The  opinion  of  the  court  was  delivered  by 

Scudder,  J.     This  writ  of  certiorari,  by  the  inhabitants 
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of  the  township  of  Bloomfield,  in  the  county  of  Essex,  against 
the  collector  of  that  county,  brings  up  for  review  a  certain  in- 
crease in  the  valuation  of  taxable  real  estate  in  the  township 
of  Bloomfield,  in  the  year  1884,  made  by  the  board  of  as- 
sessors of  the  county,  whereby  an  addition  of  $100,000  was 
made  in  such  valuation.  The  facts  returned  and  proved  by 
affidavits  and  exhibits  show  that  the  Essex  county  board  of 
assessors  held  its  annual  meeting  at  the  court-house,  in  New- 
ark, July  28th,  1884,  and  that  the  returns  of  valuations  in 
the  wards  and  townships  of  the  county  were  made  by  the  re- 
spective assessors.  The  assessor  of  the  township  of  Bloom- 
field produced  his  duplicate  of  the  value  of  real  and  personal 
estate  to  be  by  him  assessed,  but  did  not  add  an  affidavit  that 
he  had  valued  the  property  at  its  full  and  fair  value,  and  in 
conformity  with  the  statute.  When  requested  to  make  such 
affidavit  by  the  board,  lie  refused  to  do  so,  and  admitted  that 
he  had  made  the  valuation  too  low.  When  asked  how  much 
too  low  it  was,  he  said  it  was  not  high  enough  by  about  forty 
per  cent.  It  was  estimated  that  forty  per  cent,  added  would 
increase  the  taxable  property  $800,000.  The  chairman  of  the 
meeting,  who  was  examined  as  a  witness,  says  that  they  did 
not  add  $800,000  to  the  valuation,  but  that  the  members 
thought  "  that  Bloomfield  was  just  a  little  bit  too  low,  com- 
pared with  the  other  townships,"  and  the  minutes  show  that 
on  motion  it  was  carried  that  the  valuation  of  the  real  estate 
of  Bloomfield  be  increased  §100,000. 

Three  reasons  are  assigned  for  reversal  of  this  increased 
valuation.  First,  that  the  board  of  assessors  did  not  proceed 
in  the  manner  required  by  the  statute  to  enable  them  to  act  in 
the  premises.  Section  12,  (Rev.,  p.  1155,)  after  providing  for 
the  annual  meeting  of  the  board  of  assessors  and  the  produc- 
tion of  their  duplicates  and  affidavits,  says  in  the  last  clause : 
"And  if  any  assessor  shall  be  unable  to  attend  at  such  meet- 
ing, it  shall  be  his  duty  to  send  his  duplicate  with  the  affi- 
davit aforesaid,  and  in  case  any  assessor  neglecting  to  attend, 
or  to  produce  or  send  his  duplicate  and  affidavit  aforesaid,  the 
majority  of  the  assessors  convened  shall  estimate  the  value  of 
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the  property  liable  to  assessment  in  the  township  or  ward  of 
the  absent  assessor,  according  to  the  best  of  their  information 
and  belief."  There  is  an  inaccuracy  in  this  clause,  which 
makes  it  appear  that  the  case  of  an  absent  assessor  only  is  pro- 
vided for,  but  the  former  part  shows  that  this  is  a  mere  at- 
tempt at  repetition  which  does  not  include  all  the  previous 
members  of  the  sentence,  and  the  obvious  meaning  is  that  the 
board  may  act  not  only  where  the  assessor  is  unable  to  attend 
the  meeting,  but  in  case  of  any  assessor  neglecting  to  attend, 
or  to  pi'oduce  or  send  his  duplicate  and  affidavit.  If  he 
neglect  to  produce  or  send  his  duplicate  and  affidavit,  the 
majority  of  the  assessors  convened  shall  estimate  the  value. 
In  this  case  the  assessor  of  Bloomfield  attended  and  produced 
his  duplicate,  but  not  the  affidavit,  and  the  case  was  within 
t4ie  intent  of  the  statute. 

It  is  also  said  that  the  estimate  made  by  the  assessors  was 
wrong  because  the  statute  says  it  shall  be  the  value  of  the  prop- 
erty liable  to  assessment  in  the  township  or  ward — that  is,  all 
of  the  property,  real  and  personal,  liable  to  assessment — but  the 
assessors  added  $100,000  to  the  valuation  of  real  estate  only. 
In  the  words  of  the  act,  they  are  to  make  the  estimate  accord- 
ing to  the  best  of  their  information  and  belief.  Suppose  it 
appeared  to  them  that  the  assessment  of  personal  property 
was  high  enough,  but  that  the  real  estate  was  undervalued  in 
comparison  with  the  valuation  of  real  estate  in  the  other  town- 
ships and  wards,  and  'that  some  addition  should  be  made  to 
equalize  it,  there  would  be  no  error  in  the  increase.  It  is 
well  known  that  while  the  constitution  requires  that  property 
sliall  be  assessed  according  to  its  true  value,  and  personal 
l)roperty  is  usually  thus  estimated  when  found,  there  is  a  con- 
stant effi:)rt  to  undervalue  real  estate,  and  two-thirds  or  three- 
fourths,  or  some  other  measure,  is  often  taken  instead  of  its 
true  value.  If  the  assessors,  believing  the  assessor  of  Bloom- 
field had  overstated  his  undervaluation  at  the  sum  of  $800,000, 
but  thought  the  main  deficiency  Avas  in  the  value  of  real  estate, 
and  added  the  comparatively  small  sum  of  $100,000,  who  can 
say,  in  the  absence  of  proof,  that  any  injustice  has  been  done 
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thereby  ?  Without  such  proof  there  should  be  no  presump- 
tion against  the  acts  of  these  public  officers,  who  do  not  appear 
to  have  acted  arbitrarily,  but  according  to  the  best  of  their  in- 
formation and, belief,  and  liberally  towards  the  taxpayers  of 
the  township,  according  to  the  statement  of  their  assessor.  It 
further  appears  that  the  return  of  valuation  for  the  year  1884 
was  from  $25,000  to  $30,000  less  than  the  preceding  year. 
There  must  have  been  other  facts  brought  to  the  knowledge 
of  the  board,  for  the  chairman  testifies  that  when  the  assessor 
of  Bloomfield  refused  to  take  the  prescribed  oath  he  gave  as  a 
reason  that  it  would  not  be  correct,  and  w' ent  on  to  make  some 
other  statements,  and  that,  he  says,  is  what  led  him — and  he 
])resumes  others — to  vote  for  the  increase.  The  mere  fact  that 
they  put  the  increase  wholly  on  real  estate  is  not  necessarily 
Avrong. 

The  further  objection,  that  the  assessors  did  not  proceed  ac- 
cording to  section  13  of  the  act,  is  not  relevant,  for  the  writ 
of  certiorari  only  brings  up  the  increase  of  tax  under  section 
12,  and  not  the  adjustment  of  the  proportion  or  quota  of  tax  to 
be  levied,  which  is  j^rovided  for  in  section  13,  as  amended  by 
the  act  of  1883.  Pamph.  L.,  ]).  192.  These  considerations 
also  dispose  of  the  second  reason  for  reversal,  that  the  resolu- 
tion of  the  assessors  was  without  lawful  authority.  The  third 
reason,  that  the  board  of  assessors  was  not  lawfully  constituted, 
has  no  force.  The  assessors  assembled,  and,  acting  as  a  board  of 
assessors,  were  the  elected  representatives  of  the  several  ward 
and  townships  of  the  county,  and  as  officers  de  facto  could  act 
in  estimating  the  value  of  property  liable  to  assessment. 
Whether  they  were  officers  de  jure  will  not  be  determined  in 
these  proceedings,  in  which  the  assessors  are  not  parties.  Their 
acts  are  valid  so  far  as  the  rights  of  the  public  and  third  persons 
are  concerned.  State  v.  Tolan,  4  Vroom  195,  201 ;  State  v. 
Collector  of  Ocean,  10  Vroom  75;  Clark  v.  Ennis,  IG  Vroom 
69,  76. 

The  resolution  of  t-he  board  of  assessors  increasing  the  valu- 
ation of  taxable  real  estate  will  be  affirmed,  with  costs,  in- 
cluding cost  of  printing. 
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STATE,  JAMES  DUFFY,  PROSECUTOR,  v.  EUGENE  BRITTON. 

1.  The  supplement  to  the  act  incorporating  tlie  Long  Branch  Commis- 
sion, [Ptniiph.  L.  1875,  p.  All,  I  25,)  gives  the  police  justices  concur- 
rent jurisdiction  with  justices  of  the  peace  in  complaints  under  section 
7  of  the  act  concerning  disorderly  persons. 

2.  Where  one  arrested  as  a  disorderly  person  is  discharged  on  formal  ob- 
jection to  tiie  jurisdiction  of  the  police  court,  he  may  be  immediately 
re-arrested  on  warrant  issued  by  a  justice  of  the  peace  on  like  com- 
plaint. 

3.  On  affirmance  of  the  judgment  of  a  justice  of  the  peace  on  criminal 
complaint,  where  a  writ  of  certiorari  is  brought,  the  record  will  be  re- 
mitted to  the  justice  for  execution. 


On  certiorari  to  a  justice  of  the  peace  to  review  a  conviction 
under  the  act  concerning  disorderly  persons. 

Argued  at  February  Term,  1885,  before  Justices  Depue, 
Van  Syckel  and  Scudder. 

For  the  prosecutor,  W.  D.  Campbell. 

For  the  defendant,  W.  A.  Heisley. 

The  opinion  of  the  court  was  delivered  by 

Scudder,  J.  Complaint  was  made  before  the  defendant,  a 
justice  of  the  peace,  at  Long  Branch,  against  the  prosecutor 
under  section  7  of  the  act  concerning  disorderly  persons,  for 
disturbing  the  exercises  of  a  public  school,  giving  annoyance 
to  the  children  attending-  such  school  and  the  teacher  therein. 
On  conviction,  he  was  sentenced  to  be  committed  to  the 
county  jail  for  five  days.  This  writ  has  been  brought  to 
reverse  the  conviction.  The  jurisdiction  of  the  justice  is 
denied  because  of  certain  alleged  changes  made  in  the  law. 

The  general  law,  which  is  applicable  by  its  terms  to  all  jus- 
tices of  the  peace,  says  that  any  person  who  shall  commit  the 
acts  complained  of  in  this  action  shall  be  deemed  and  adjudged 
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a  disorderly  person,  may  be  apprehended  and  taken  before  any 
justice  of  the  peace  of  the  county  where  such  person  may  be 
apprehended,  and  when  convicted  he  shall  be  committed  to 
the  county  jail  of  such  county,  there  to  be  kept  at  hard  labor 
fur  any  term  not  exceeding  thirty  days.  The  act  is  very 
simple  and  direct  in  its  provisions,  and  these  have  been  fol- 
lowed in  this  case.  The  objections  to  tliis  justice's  jurisdiction 
are  founded  in  three  acts  of  the  legislature.  The  first  is  the 
supplement  to  the  act  incorporating  the  Long  Branch  Com- 
mission. Pamph.  L.  1875,  §  25,  j9.  477.  This  act  provides  for 
a  police  justice  who  shall  be  entitled  to  use  and  exercise  the  like 
power,  authority  and  jurisdiction  in  all  criminal  matters  and 
complaints  arising  in  the  said  district  as  the  justices  of  the 
peace  in  and  for  the  several  counties  of  this  state  are  or  may 
be  by  law  entitled  to  use  or  exercise.  This  does  not  confer 
exclusive  jurisdiction  on  the  police  justice  in  criminal  com- 
plaints, but  only  gives  him  concurrent  jurisdiction  in  that 
district.  The  next  act  to  which  we  are  referred  is  the  law  of 
1880,  (Pamph.  L.,  p.  210,)  a  supplement  to  the  act  concern- 
ing disorderly  persons,  which  enacts  that  in  all  cities  in  this 
state,  having  police  courts  or  police  justices,  or  a  recorder's 
court,  or  that  may  hereafter  have  such  courts,  persons  arrested 
for  any  violation  of  the  provisions  of  the  original  act  shall  be 
taken  for  hearing  before  the  police  court,  justice  or  recorder's 
court,  and  that  in  all  such  cities  no  justice  of  the  peace  shall 
have  power  to  hear,  try  or  determine  such  cases. 

The  answer  to  the  objection  under  this  law  is  that  the  Long 
Branch  district  is  not,  and  was  not  when  this  conviction  took 
place,  a  city  in  this  state,  but  is  governed  by  a  special  com- 
mission, four  members  of  which  are  elected  by  the  people  and 
three  appointed  by  the  justice  of  the  Supreme  Court  holding 
the  Circuit  for  that  county.  Other  places  in  the  state  are 
governed  by  commissioners  el-ected  by  the  people,  and  have 
never  been  recognized  as  cities.  The  act  passed  in  1885, 
authorizing  such  districts  to  become  cities  by  a  popular  vote, 
(Pamph.  L.  1885,  ch.  50,)  shows  that  these  are  distinguished 
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and  not  regarded  as  cities  by  the  legislature.  Long  Branch 
is  certainly  not  a  city  within  the  terms  of  this  act. 

The  next  law  to  which  we  are  referred  is  that  relating  to 
the  classification  of  cities,  passed  in  1882.  Pamph.  L.,  p.  47. 
We  will  not  stop  to  consider  the  objections  made  to  this  law, 
but  examine  its  terms  here  quoted.  The  classification  of  cities 
of  the  fourth  class  "  shall  consist  of  cities  of  this  state  bound- 
ing upon  the  Atlantic  Ocean  and  being  seaside  or  summer  re- 
sorts." Long  Branch  is  not  a  city  within  this  description. 
There  are  such  cities,  but  Long  Branch  is  not  a  city. 

As  the  law  now  exists,  there  is  no  doubt  that  the  justice  of 
the  peace  who  adjudged  this  conviction  had  equal  authority 
with  the  police  justice  at  Long  Branch. 

The  case  shows  that  there  was  doubt  about  his  jurisdiction, 
for  the  prosecutor  was  first  arrested  on  complaint  before  this 
same  justice,  who  discharged  him  for  want  of  jurisdiction.  He 
was  then  arrested  and  taken  before  the  police  justice,  who  also 
held  that  he  had  no  jurisdiction.  A  second  time  the  com- 
plaint was  made  before  the  same  justice  of  the  peace,  who  held, 
tried  and  convicted  him. .  He  has  the  right  to  complain  of 
such  blundering,  by  which  he  was  taken  before  different 
magistrates  in  succession,  but  if  he  is  guilty  of  a  criminal 
offence  he  should  not  escape  punishment  because  of  these  ar- 
rests. He  was  discharged  on  formal  objections  to  the  juris- 
di(;tion  of  the  court,  not  in  a  trial  on  the  merits.  He  was  not 
subjected  to  a  double  conviction,  for  in  neither  case  was  he 
again  arrested  until  he  had  been  discharged  from  the  previous 
complaint.  In  civil  cases  the  court  will  take  a  second  arrest 
for  the  same  cause  of  action  to  be  lawful,  unless  the  contrary 
appears  from  the  facts  and  circumstances  of  the  case.  Peltier 
v.  Receivers,  &g.,  2  Green  391.  If  the  complaints  are  obvi- 
ously oppressive  and  vexatious,  the  justice  may  give  relief 
cither  by  discharging  the  accused  or  holding  him  on  his  own 
recognizance,  as  the  facts  may  warrant.  No  reason  appears 
to  doubt  the  justice  or  regularity  of  the  conviction,  and  it  will 
be  affirmed.  It  has  been  decided,  where  the  sentence  is 
manifestly  illegal,  that  there  is  no  power  to  pass  a  proper  sen- 
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tence,  or  to  remand  the  prisoner  to  the  court  below  for  sen- 
tence, when  before  this  court  on  habeas  corpus.  Slate  v.  Crray, 
8  Vroom  368.  A  different  rule  prevails  in  New  York.  People 
V.  Kelly,  97  N.  Y.  212.  But  on  affirmance  of  the  judgment, 
where  a  writ  of  certiorari  is  brought,  it  has  been  the  practice 
to  remit  the  record  to  the  justice  of  the  peace  for  execution  of 
the  sentence.     Let  this  record  be  remitted  for  that  purpose. 


STATE,  WILLIAM  A.  MELICK,  PKOSECUTOR,  v.  THE  INHAB- 
ITANTS OF  THE  BOROUGH  OF  WASHINGTON,  IN  THE 
COUNTY  OF  WARREN. 

1.  Where  the  charter  of  a  borough  or  city  confers  on  the  common  council 
the  power  to  pass  ordinances,  and  enact  penalties  for  the  violation 
tliereof,  by  imprisonment  not  exceeding  a  certain  number  of  days  or  by 
fine  not  exceeding  a  certain  amount,  the  ordinance  must  fix  the  time 
or  amount,  and  not  leave  it  to  the  magistrate. 

2.  State  V.  Zigler,  3  Vroom  262,  followed.. 


On  certiorari  to  the  clerk,  mayor  and  common  council  of 
the  borough  of  Washington,  to  reyiew  Ordinance  No.  33,  en- 
titled "An  ordinance  to  suppress  and  prevent  groggeries  and 
tippling-houses."  The  ordinance  enacts  "  that  if  any  person 
or  persons,  without  a  license  for  that  purpose  first  had  and 
obtained  from  the  said  council,  shall,  directly  or  indirectly, 
sell  or  knowingly  permit  to  be  sold  on  any  premises  occupied 
by  him,  her  or  them,  in  any  quantity  whatever,  where  the 
same  is  drunk  in,  on  or  about  the  premises  where  sold,  any 
vinous,  spirituous  or  malt  liquors,  or  liquor  of  any  kind, 
either  fermented  or  distilled,  except  the  same  is  compounded 
and  sold  as  a  medicine,  shall,  for  the  first  offence,  forfeit  and 
pay  a  penalty  of  twenty-five  dollars  and  costs  of  prosecution, 
or  be  committed  to  tlie  Warren  county  jail  or  to  the  lock-up 
for  a  period  not  exceeding  seven  days,"  &c. 
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Argued  at  February  Term,  1885,  before  Justices  Depue, 
Van  Syckel  and  Scudder. 

For  the  prosecutor,  John  iV,  Van  Dyke. 

For  the  defendants,  Oscar  Jeffery. 

The  opinion  of  the  court  was  delivered  by 

Scudder,  J.  The  prosecutor,  having  been  sued  for  viola- 
tion of  this  ordinance,  seeks  the  aid  of  the  court  to  have  it 
annulled.  Without  considering  the  other  provisions  of  the 
ordinance,  we  feel  constrained,  under  the  authority  of  State  v. 
Zelgler,  3  Vroom  262,  to  hold  this  ordinance  void.  The 
charter  confers  on  the  common  council  certain  powers  and 
duties  to  be  enforced  by  by-laws  and  ordinances,  among  other 
things  for  suppressing  disorderly  or  gaming-houses  and  grog- 
geries,  by  enacting  penalties  for  the  violation  thereof,  either 
by  imprisonment  not  exceeding  seven  days  or  by  fine  not  ex- 
ceeding $50.  Pamph.  L.  1868,  p.  79,  §  8.  The  case  above 
cited  has  decided  that  under  such  right  to  impose  a  penalty 
the  charter  gives  to  the  council,  and  not  to  the  justice  or  a 
jury,  the  duty  to  determine  the  exact  amount  of  the  penalty 
or  punishment  which  shall  be  imposed  within  the  limitation 
of  time  and  amount  named  in  the  statute.  Here  the  j>enalty 
that  may  be  imposed  by  the  ordinance  is  imprisonment  for  a 
period  not  exceeding  seven  days,  leaving  it  to  the  justice  to 
say  for  how  many  days. 

The  ordinance  must  be  set  aside  for  this  error,  but  without 
costs. 
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SIGMUND  WARSHUNG  v.  CAROLINE  R.  HUNT  ET  AL. 

1.  Tlie  supplement  to  the  aet  to  regulate  the  practice  of  courts  of  law,  ap- 
proved April  2oth,  1884,  {Pamph.  L.,  p.  269,)  limiting  the  allowance 
of  a  writ  of  certiorari  to  review  an  assessment  for  taxes,  to  recover 
which  any  sale  has  been  made  by  virtue  of  any  special  or  local  law,  to 
six  years  from  the  date  or  time  of  such  sale,  is  prospective  and  not 
retroactive. 

2.  Such  construction  is  favored  in  law. 

3.  It  is  essential  that  all  statutes  of  limitation  which  affect  existing  rights 
and  remedies  shall  allow  a  reasonable  time  after  they  take  effect  for 
the  commencement  of  suits  on  such  cause  of  action. 

4.  An  advertisement  of  sale  of  lots  for  taxes  must  be  sufficient  in  descrip- 
tion to  warn  the  owner  and  direct  the  attention  of  others  to  the  par- 
ticular property  to  be  sold. 


On  certiorari  to  review  the  tax  for  1876,  on  land  in  the 
Third  ward  of  Rahway,  assessed  to  Julia  Chapman  and  sold 
for  taxes  to  the  mayor  and  common  council  of  said  city.  The 
certificate  of  sale,  the  assignment  thereof  and  the  declaration 
of  sale  to  Caroline  H.  Hunt  are  returned. 

Argued  at  February  Term,  1885,  before  Justices  Depue, 
Van  Syckel  and  Scudder. 

For  the  prosecutor,  R.  E.  Chetwood. 

For  the  defendants.  Vail  &  Ward  and  G.  Berry. 

The  opinion  of  the  court  was  delivered  by 

Scudder,  J.  The  first  motion  is  made  on  behalf  of  the 
defendants,  to  dismiss  the  writ  of  certiorari,  because  not 
allowed  within  six  years  from  the  date  or  time  of  the  sale, 
according  to  the  "  supplement  to  the  act  to  regulate  the  prac- 
tice of  courts  of  law,"  [Pamph.  L.  1884,  p.  269,)  approved 
April  25th,  1884. 

The  sale  of  these  lands  for  taxes  was  made  January  5th, 
1878,  the  certificate  of  sale  is  dated  March  20th,  1878,  and 
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the  writ  was  allowed  October  20th,  1884,  after  more  than  six 
years  had  elapsed.  The  writ  was  purchased  in  aid  of  an 
action  of  ejectment  and  is  within  time,  unless  this  recent  statute 
is  applicable.  State,  Baxter,  pros.,  v.  Jersey  City,  7  Vrooni  188. 
The  act  is  brief,  and  enacts  '^  that  no  writ  of  certiorari  shall 
hereafter  be  granted  or  allowed  to  review  any  assessment  for 
taxes,  to  recover  which  taxes  any  sale  has  been  had  or  made 
by  virtue  of  any  special  or  local  law,  or  to  review  the  pro- 
ceedings of  any  such  sale,  unless  such  writ  be  granted  or 
allowed  within  six  years  from  the  date  or  time  of  such  sale." 
It  is  to  take  effect  immediately. 

This  sale  was  made  under  a  special  and  local  law,  to  M'it, 
the  charter  of  the  city  of  Rah  way,  and  is,  in  this  respect, 
within  the  terms  of  the  statute.  But  the  important  question 
is  whether  the  whole  act  is  iatended  to  be  retrospective,  or 
prospective  only.  Its  terms  are  prospective,  and  apply  to  all 
cases  where,  in  the  future,  any  sale  has  been  had  or  made  for 
the  recovery  of  taxes.  The  fact  of  such  sale  is  made  the 
point  on  which  the  limitation  shall  begin  to  act,  and  the  writ 
can  only  be  granted  or  allowed  within  six  years  thereafter. 
It  is  true  that  the  words  "  has  been  had,"  or  "  has  been  made," 
might  apply  to  a  sale  that  had  been  made  before  the  law  was 
enacted,  but  the  construction  already  given,  that  it  may  indi- 
cate a  sale  in  the  future,  is  sufficient  to  decide  which  shall  be 
adopted,  for  the  rule  of  construction  of  statutes  is,  that  everv 
reasonable  endeavor  shall  be  made  so  to  interpret  the  statu- 
tory text  as  to  give  the  law  a  prospective  and  not  a  retroac- 
tive effect.  Proprietors  v.  Jones,  7  Vroom  206  ;  State,  Alden, 
pros.,  w'  Neioark,  11  Vroom  92;  3IcGovern  v.  Connell,  14 
Vi'oom  106  ;  Citizens'  Gas  Ughi  Co.  v.  Alden,  15  Vroom  648  ; 
Boykm  V.  Kelly,  9  Steic.  Eg.  331. 

If  a  retroactive  effect  were  given,  then  the  cases  of  munici- 
pal sales  in  the  past,  where  the  parties  may,  by  statute,  (Rev., 
p.  1045,  §  15,)  have  the  proceedings  reviewed  by  certiorari, 
are  suddenly  deprived  of  this  remedy  without  any  time  given 
before  the  act  takes  effect.  A  law  limiting  the  time  in  which 
an  action  shall  be  brought,  has  been  held  not  to  apply  to  a 
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suit  which  was  begun  after  the  act  was  passed,  but  before  it 
took  eifect.     State,  Vreeland,  jvos.,  v.  Bergen,  5  Vroom  438. 

It  is  conceded  that  while  there  is  no  power  in  the  legisla- 
ture to  take  from  this  court  the  right  to  allow  a  writ  of  cer- 
tiorari,  or  to  deprive  the  writ  of  any  of  its  essential  attributes 
as  a  prerogative  writ,  yet  a  reasonable  regulation  or  limitation 
as  to  the  time  within  which  it  is  to  be  sued  for  and  allowed, 
is  valid.     Green  v.  Jersey  City,  13  Vroom  118. 

But  it  has  been  doubted  whether  any  such  limitation  can  be 
imposed,  where  an  assessment  on  lands  has  been  made  under 
a  statute  which  is  challenged  as  unconstitutional.  State,  Van 
Cleef,  pros.,  v.  New  Brunswick,  9  Vroom  320. 

It  is  essential  that  all  statutes  of  limitation  which  aifect 
existing  rights  and  remedies,  shall  allow  a  reasonable  time 
after  they  take  eifect,  for  the  commencement  of  suits  upon 
such  causes  of  action. 

This  is  a  general  rule  which  has  been  applied  in  many 
cases.     Cooley  an  Const.  Liin.,  §  366,  and  notes. 

To  give  this  statute  immediate  effect  as  a  retroactive  law, 
would  take  away  rights  now  secured  by  statute,  without  any 
time  given  for  their  assertion.  This  wall  not  be  presumed  to 
be  the  legislative  intention,  nor  will  such  construction  be 
given,  unless  the  w^ords  used  are  so  positive  as  to  permit  no 
other  interpretation. 

The  other  reasons  relating  to  the  form  of  the  assessment, 
are  either  not  sustained  by  the  facts,  as  proved,  or  are  amend- 
able under  the  statute  of  1881,  and  may  be  corrected  by  evi- 
dence outside  the  return.  Woodbridge  v.  State,  Allen, pros.,  14 
Vroom  262;  Conover  v.  Honce,  17  Vroom  347.  It  is  not 
necessary  to  refer  to  them  in  detail. 

There  is,  however,  a  defect  in  the  advertisement  of  sale 
which  cannot  be  remedied.  The  only  notice  of  what  property 
is  to  be  sold,  is  in  these  words :  "  Third  Ward,  Chapman, 
Julia  A.,  cost  1.50,  Int.  24.22,  Tax  177.23— Total  202.95." 
This  is  the  only  advertisement  of  eight  parcels  of  land  in  the 
Third  ward  belonging  to  Julia  A.  Chapman.  To  hold  such 
notice  of  sales  of  land  for  taxes  good,  would  go  far  beyond 
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any  case  yet  decided.  State,  Allen,  pros.,  v.  Woodbridge,  13 
Vrocmi  401,  where  there  was  a  fuller  description  given,  says  it 
should  be  such  as  to  warn  the  owner  for  what  property  he  is 
assessed,  and  such  as  to  secure  a  fair  sale,  by  showing  to  pur- 
chasers what  property  is  to  be  sold.  Here,  there  was  no 
notice  to  purchasers  to  indicate  whether  one  lot  or  eight  lots 
were  to  be  sold,  and  no  description  whatever,  by  which  they 
could  be  identified. 

This  omission  will  invalidate  the  sale  and  all  that  follows 
it,  including  the  certificate  of  sale  to  the  city  and  the  declara- 
tion of  sale  to  Caroline  R.  Hunt. 

The  assessment  is  particular  and  sufficiently  descriptive  of 
the  land,  giving  the  name  of  the  owner,  the  ward,  the  streets, 
number  of  lots,  and  amount  assessed. 

This  will  therefore  be  affirmed,  but  without  costs  to  either 
party. 


STATE,  THE  INHABITANTS  OF  THE  TOWNSHIP  OF  MARL- 
BORO', PROSECUTORS,  v.  SAMUEL  F.  VAN  DERVEER 
ET  AL.,  TOWNSHIP  COMMITTEE  OF  ATLANTIC  TOWN- 
SHIP. 

1.  The  description  of  a  public  road  given  in  an  act  of  legislation  as  the 
boundary  of  townships  created  by  said  act,  is  suflBciently  certain  whea 
used  in  the  preliminary  proceedings  to  divide  and  assign  said  road 
between  the  adjoining  townships  for  repairs. 

2.  Where  doubt  exists  as  to  the  true  location  of  such  road  it  may  be  de- 
termined by  long  public  user. 


On  certiorari.     In  matter  of  road. 

Argued  at  February  Term,  1885,  before  Justices  Knapp 
and  Parker. 

For  the  prasecutors,  William  H.  Vredenburgh. 
For  the  defendants,  /.  Clarence  Conover. 
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The  opinion  of  the  court  was  delivered  by 

Knapp,  J.  The  proceedings  sent  up  with  the  writ  were 
taken  under,  the  provisions  of  the  sixty-second  and  sixty-third 
sections  of  the  Road  act,  [Rev.,  p.  1008,)  to  divide,  assign  and 
set  off  to  the  townships  of  Atlantic  and  Marlboro',  in  Mon- 
mouth county,  their  several  shares  and  portions  of  the  public 
road  which  divides  said  townships,  and  to  determine  the  part 
which  each  shall  work,  maintain  and  keep  in  order.  The 
provisions  of  this  legislation  may  be  thus  summarized :  when 
a  public  road  divides  two  townships,  the  town  committee  of 
either,  on  thirty  days'  notice  to  the  other,  may  make  applica- 
tion to  the  Common  Pleas  of  the  county  in  which  the  town- 
ships are,  for  the  appointment  of  commissioners  to  ascertain 
and  determine  the  part  or  portion  of  the  public  highway 
which  shall  be  kept  by  each  of  the  townships ;  the  court  then 
appoints  three  commissioners,  not  inhabitants  of  either  town- 
ship, to  set  off  to  each  its  just  share  and  portion  of  said  road 
for  that  purpose ;  the  commissioners,  upon  taking  the  pre- 
scribed oath,  are  required  to  give  ten  days'  notice  to  the  clerk 
of  each  of  the  said  townships  of  the  time  and  place  W'hen  and 
where  they  will  meet  to  perform  their  duties ;  when  met  at 
such  time  and  place,  or  at  an  adjourned  meeting,  they  are  di- 
rected to  proceed  and  examine  the  road,  and  to  divide  and  as- 
sign to  each  of  said  townships  its  proportion,  and  they  are 
required  to  cause  the  line  of  division  and  assignment  to  be 
marked  so  far  as  can  conveniently  be  done ;  to  make  a  map, 
survey  and  description,  and  file  the  same,  with  their  oath  of 
office,  with  the  clerk  of  the  Common  Pleas.  After  said  as- 
signment each  of  the  said  towusliips  is  required  to  care  for 
the  share  or  portion  of  the  road  so  assigned  to  it,  in  the  same 
manner  and  under  the  same  penalties  as  are  prescribed  by  law 
for  the  care  of  public  highvvays  wholly  within  the  townships. 

The  township  of  Marlboro'  was  set  off  from  the  township 
of  Freehold  by  an  act  passed  February  17th,  1848.  Pamph. 
L.,  p.  48.  Part  of  its  easterly  and  soutlierly  boundaries 
were  upon  the  northerly  and  westerly  boundaries  of  the  town- 
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ship  of  Atlantic.  It  is  upon  this  line  given  that  the  part  of 
the  township  of  Marlboro'  mentioned  abuts. 

The  township  of  Atlantic  was  created  out  of  parts  of 
Shrewsbury,  Freehold  and  Middletown,  by  an  act  passed 
February  18th,  1847.  Pamph.  X.,  ;x  QG.  That  part  of  the 
boundary  line  of  the  township  of  Atlantic,  as  described  in 
the  act,  material  for  us,  is  as  follows :  "  From  the  beginning 
point,  as  described,  running  northerly  until  it  comes  to  the 
mouth  of  the  road  that  leads  through  Jacob  Conover's  farm ; 
thence,  northerly,  following  the  middle  of  said  road  until  it 
comes  to  the  road  near  Hulse's  house,  which  road  leads  to 
John  J.  Ely's  mills  ;  thence,  easterly,  following  the  middle  of 
said  road  until  it  strikes  Middle  Top  brook."  A  public  road 
M-as  opened  and  in  use  for  public  travel  at  the  time  of  the 
passage  of  both  these  acts,  which  fully  met  the  description 
iriven  of  the  Atlantic  boundarv  lines,  and  there  would  seem 
to  be  no  room  for  doubt  that  to  this  road,  so  opened  and  used, 
the  legislation  creating  these  townships  referred,  and  this  road 
became  by  law  the  established  boundary  line  between  Marl- 
boro' and  Atlantic.  Now,  it  would  appear  that  in  all  mat- 
ters of  procedure  to  divide  the  road  between  the  to^Atfiships, 
the  law  has  been  pursued,  unless  the  objections  made  by  the 
prosecutor  present  a  failure  therein.  The  prosecutor  objects 
in  the  first  two  reasons  that  in  the  notice  of  the  application 
to  the  court,  in  the  application  itself,  in  the  order  of  the  court 
appointing  the  commissioners,  and  in  the  notice  of  the  meet- 
ing of  the  commissioners  to  make  division,  the  road  to  be 
divided  was  not  specified  with  sufficient  Ipgal  certainty. 

In  each  of  these  documents  the  road  to  be  apportioned  be- 
tween the  townships  is  described  as  "  the  public  road  or  high- 
way dividing  the  townships  of  Atlantic  and  Marlboro'." 
The  prose«utors  insist  that  the  beginning  point  and  the  ending 
point  and  the  course  of  the  road  should  have  been  described. 
The  statute  does  not,  in  terms,  require  such  particularity  in 
description.  But,  it  is  said,  this  proceeding  is  so  analogous  to 
those  for  laying  out  public  highways,  which  require  the  de- 
tailed description  here  contended  for,  that  the  same  should  be 
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demanded  in  this.  Very  different  reasons  are  operative  in 
the  two  cases.  In  the  laying  out  of  roads,  or  in  their  vaca- 
tion, property  rights  are  to  be  affected  ;  and  there  is  every 
reason  for  requiring  such  particularity  in  description  as  shall 
give  notice  to  those  who  are  to  be  affected.  In  this  procedure 
no  property  rights  are  involved,  and  no  change  is  to  be  made 
which  can  concern  individual  proprietors.  It  is  entirely  a 
matter  of  municipal  interest.  The  description  should  be 
sufficient  to  indicate  to  the  respondent  township  the  subject 
matter  involved  in  the  controversy.  Here  it  is  "  the  public 
road  which  divides  these  two  townships."  What  that  road 
is,  is  declared  and  described  by  public  law,  and  in  a  way 
which  the  legislature  deemed  sufficiently  certain  for  all  public 
purposes ;  and  all  persons  representing  townships  or  other 
municipal  bodies  are  presumed  to  know  the  territorial  boun- 
daries. This  application  is  not  for  the  assignment  of  a  par- 
ticular part  of  the  highway  boundary.  In  such  case,  doubt- 
less, the  parts  should  be  described,  but  it  is  for  all  the  road 
dividing  the  two  townships,  and  such  designation  is  legally 
certain. 

In  the  return  made  by  the  commissioners  of  the  share 
allotted  to  each  township,  particularity  of  description  such  as 
indicates  to  each  the  part  of  the  road  to  be  cared  for  by  it,  is 
necessary,  and  in  this  case  no  objection  is  or  could  successfully 
be  made  to  the  sufficiency  of  such  description.  I  think,  there- 
fore, there  is  no  force  in  this  objection. 

The  third  reason  assigned  is,  that  no  proof  was  made  to  the 
court  that  the  two  townships  were  divided  by  a  public  road, 
or  by  what  road,  and  that  no  adjudication  by  the  court  was 
had  upon  those  subjects  before  appointing  commissioners.  By 
statute  the  basis  of  this  proceeding  is  the  existence  of  a  public 
road  dividing  two  townships,  but  why  should  proof  be  made 
before  the  court  of  the  existence  of  a  condition  of  things 
established  and  declared  by  positive  law  ?  Of  such  matters 
the  court  must  take  judicial  notice  and  no  other  proof  is 
requisite.  Whart  on  Law  of  Ev.,  §  339.  No  adjudication 
of  the  court  was  necessary  to  determine  that  these  townships 
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were  divided  by  a  public  highway.  Adjudication  im'plics  the 
settlement  of  matters  which  are  undetermined.  Here  the 
court,  in  the  flice  of  a  law  creating  this  road  a  township 
boundary,  could  not  have  adjudicated  it  to  be  otherwise,  as 
the  matter  stood  upon  the  petition.  If  the  presumed  con- 
tinuance of  the  road  made  a  boundary  was  to  be  brought  in 
issue,  it  was  for  the  respondent  township  to  assert  and  show 
its  vacation,  or  other  determination  of  its  existence. 

The  fourth  and  fifth  reasons  are  rested  upon  the  averred 
fact  that  some  portion  of  the  road  embraced  in  the  assignment 
to  each  of  these  townships  was  entirely  within  the  limits  of 
the  other  township.  This  reason  is  made  to  rest  upon  the 
assumption  that  the  road  as  opened  and  in  public  use  before 
the  establishment  of  either  of  these  townships,  and  so  con- 
tinuing until  the  present  time,  is  not  the  b(  undary  line  sepa- 
rating the  two  municipal  divisions.  To  support  this  the 
return  of  surveyors  of  the  highways  laying  out  a  public  road 
in  1837  is  introduced.  By  that  return  a  road  is  established 
which,  it  is  admitted,  is  in  the  main  co-incident  with  a  large 
part  of  the  road  divided  by  the  commissioners ;  but  of  recent 
surveys  made  of  the  line  in  the  return  some  show  deviations 
from  the  road  as  opened  and  used.  But  this  proves  nothing 
to  the  purpose.  Highways,  within  the  meaning  of  the  Road 
act,  may  exist  as  well  by  long  user  as  by  the  act  of  surveyors 
in  laying  them  out.  Smith  v.  State,  3  Zab.  180  ;  S.  C,  on  error, 
3  Zab.  712 ;  State  v.  SnecMer,  1  Vroom  80;  Ward  v.  Folly,  2 
South.  482 ;  Holmes  v.  Jerseij  City,  1  Beas.  299. 

The  evidence  shows  that  this  road  as  now  used  has  been 
subject  to  the  public  easement  for  at  least  forty  years,  and 
was  so  at  the  time  of  the  establishment  of  the  boundary 
line  between  these  two  townships,  and  to  this  road,  as  before 
remarked,  the  legislation  mentioned  referred  as  the  boundary. 
Since  the  creation  of  these  townships  the  respective  municipal 
authorities  have  recognized  the  traveled  and  used  highway  as 
their  dividing  line.  It  was  the  only  avenue  of  public  travel 
there,  and  public  policy  required  that  it  should  be  kept  in 
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order  for  proper  use.  There  is  no  authority  under  these  pro- 
ceedings to  determine  upon  errors  in  the  location  of  a  road 
dividing  townships,  and  neither  commissioners  nor  the  Com- 
mon Pleas  have  power  or  right  to  interfere  with  such  highway 
as  it  is  found  open  and  in  use. 

When  an  assignment  is  made  between  the  townships,  each 
has  the  same  power  over  the  part  assigned  to  it  that  is  given 
by  law  over  roads  entirely  within  its  territory.  The  right  to 
remove  encroachments,  or  to  do  any  other  act  within  the  scope 
of  its  general  power  over  highways,  exists  in  the  control  of 
roads  assigned  under  these  proceedings.  If  these  be  not  suffi- 
cient to  correct  manifest  errors  in  location,  the  statute  has  pro- 
vided another  method  for  the  due  cor^'ection  of  mistakes,  of 
whiqh  either  township  may  avail  itself.  The  design  of  the 
provision  which  is  the  groundwork  of  this  proceeding,  is 
practically  to  secure  the  making  and  repairs  of  roads  which, 
until  allotted  under  the  act,  have  no  claim  to  be  kept  or  cared 
for  by  any  organized  authority,  and  must  remain  without  any 
public  control.  It  is  the  interest  of  public  travel  that  is 
chiefly  involved  in  these  measures,  and  that  interest  is  only 
subserved  by  properly  maintaining  the  actual  existing  avenues 
provided  for  it.  It  is  not  ucr^io^ned  to  admit  that  the  road  as 
opened  is  not  a  correct  location  of  tlu^  vcvA  as  laid  in  1837. 
A  large  amount  of  testimony  was  taken  on  the  OiiG  side  to 
show  the  identity  of  the  two,  and  on  the  other  a  disagreement. 
Upon  examination  of  that  testimony  we  strongly  incline  to 
the  belief  that  the  roads  as  laid  and  open  are  the  same,  but 
we  do  not  discuss  that  testimony,  because  if  the  view  taken 
of  this  matter  be  correct,  its  consideration  is  unnecessary.  It 
is  enough  to  say  upon  this  subject  that  if  the  road  laid  out  in 
1837  was  designed  by  the  legislature  to  be  the  boundary  line, 
and  the  correctness  of  the  location  be  a  matter  in  doubt  as 
well  a.s  of  dispute,  the  long-continued  recognition  of  these 
parties  and  the  general  public  of  the  road  opened  as  the  true 
line,  would  raise  the  presumption  that  it  was  such.  Where  a 
line  called  for  by  legislative  act  cannot  be  traced,  the  line 
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as  practically  located  will  be  presumed  to  be  the  true  one. 
Freeholders  of  Union  v.  Essex,  14  Vroom  391. 

The  prosecutor  has  failed  to  lay  ground  for  impeaching 
these  proceedings  and  they  should  be  affirmed,  with  costs. 


SARAH  C.  CLARK  v.  WALTER  A.  TURNBULL. 

1.  Plea  will  not  be  stricken  out  where  defendant  shows  a  defence  prima 
facie. 

2.  A  contract  made  by  one  under  arrest  through  lawful  process,  as  a  con- 
dition of  his  deliverance  from  imprisonment,  catmot  be  avoided  on  the 
ground  of  duress,  although  it  be  shown  that  no  cause  of  action  actually 
existed. 

3.  An  agreement  to  pay  money  in  compromise  of  a  suit  is  valid,  and  that 
regardless  of  the  validity  of  the  plaintiff's  demand. 


On  motion  to  strike  out  plea. 

Argued  at  November  Term,  1884,  before  Justices  Van 
Syckel  and  Knapp. 

For  the  motion,  T.  D.  Hodges. 

Contra,  P.  II.  Gilhooly. 

The  opinion  of  the  court  was  delivered  by 

Knapp,  J.  The  plea  filed  by  defendant  is  asked  to  be 
stricken  out  as  a  sham  plea,  because  the  defendant  is  without 
defence  to  the  action. 

The  plaintiff  sues  upon  a  promissory  note  made  by  the  de- 
fendant, payable  to  the  order  of  Henry  E.  Turnbull,  and  by 
the  latter  endorsed  to  the  plaintiff. 

The  testimony  shows  that  the  note  in  suit  was  made  under 
the  ibllowing  circumstances :  The  plaintiff  advanced  money 
to  Henry  E.  Turnbull,  in  the  city  of  New  York,  to  the 
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amount  of  about  $4000.  She  declares  that  he  received  the 
money,  as  her  agent,  to  invest  for  her  in  good  interest-bear- 
ing securities,  and  that  he  fraudulently  appropriated  the 
money  to  his  own  use.  The  defendant  claims  that  the  money 
so  advanced  to  Henry  E.  Turnbnll  was  placed  Math  him  as  a 
stock  broker,  under  instructions  to  invest  in  stock  speculations 
on  margins,  and  that  it  was  used  in  such  gaming  transactions 
and  lost. 

To  assert  her  claim  for  this  money  as  a  debt,  the  plaintiff 
brought  suit  against  Henry  E.  Turnbull  in  one  of  the  courts 
of  New  York,  under  which  legal  proceeding  the  defendant 
therein  was  arrested  and  taken  into  custody.  And  while  so 
in  custody,  in  an  arrangement  to  settle  that  suit,  Walter  A. 
Turnbull,  his  brother,  the  defendant  in  this  suit,  was  called 
in  to  participate,  and  did  so  by  advancing  for  Henry  $1200 
in  cash,  and  giving  to  him  the  promissory  note  now  in  suit, 
which  Henry  endorsed  to  plaintiff  for  the  balance.  Henry 
was  thereupon  released  from  his  imprisonment,  and  the  suit 
against  him  was  subsequently  discontinued. 

Out  of  the  situation  thus  portrayed,  the  defendant  claims 
that  two  grounds  of  defence  arise  to  him  which  he  is  entitled 
to  have  passed  upon.  One  is  that  the  note  in  suit  was  ob- 
tained by  duress  of  imprisonment,  from  the  principal  who  held 
the  note  as  accommodation  paper ;  the  other  that  no  debt  was 
due  from  Henry  to  the  plaintiff  at  the  time  suit  was  brought, 
or  when  possession  of  the  note  was  obtained  by  his  endorse- 
ment to  her  in  settlement — that  the  discharge  from  imprison- 
ment lost  her  no  right  and  the  note  is  therefore  without  con- 
sideration. 

To  entitle  the  plea  to  stand  against  a  motion  like  this,  it  is 
sufficient  that  the  defendant  present  some  ground  which,  if 
maintained,  will  answer  the  action.  If  the  defence  rests  upon 
controverted  fiiets  it  is  his  right  to  have  the  verdict  of  a  jury 
in  settlement  of  such  controversy. 

The  only  matter  of  fact  in  dispute  between  the  parties  is 
that  already  referred  to,  relating  to  the  nature  of  the  transac- 
tions between  the  plaintiff  and  Henry  before  the  suit  in  New 
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York  and  out  of  which  it  grew.  They  agree  on  all  other 
essential  matters. 

We  must  inquire  then,  first,  whether  under  the  admitted 
facts  there  is  evidence  for  a  jury  that  the  plaintiff  obtained  the 
security  through  duress  of  her  debtor.  I  take  it  to  be  the 
settled  law  that  where  one  believing  he  has  a  cause  of  action 
against  another,  by  lawful  process  cause  him  to  be  arrested 
and  imprisoned,  and  the  defendant  voluntarily  execute  a  deed 
or  make  a  contract,  or  pay  the  money  claimed  for  his  deliver- 
ance, he  cannot  avoid  such  deed  or  contract  by  duress  of  im- 
prisonment, or  reclaim  the  money  as  extorted  from  him, 
although,  in  fact,  the  plaintiff  had  no  good  cause  of  action. 
1  Black.  Com.  136 ;  Watkins  v.  JBaird,  6  3fass.  506,  and  cases 
cited. 

Chief  Justice  Parsons,  in  Watkins  v.  Baird,  in  discussing 
the  subject,  says :  "  It  is  a  general  rule  that  imprisonment  by 
order  of  law  is  not  duress,  but  to  constitute  it,  either  the  im- 
prisonment or  the  duress  after  must  be  tortious  and  un- 
lawful." 

It  is  not  pretended  that  the  imprisonment  in  New  York 
was  unlawful,  or  that  afterward  the  arrangement  for  giving 
the  note  was  coerced  or  even  asked  for  by  the  plaintiff.  Under 
the  defendant's  own  showing,  therefore,  he  has  not  this  defence. 

As  to  the  second  alleged  ground  of  defence,  in  my  judgment 
it  is  not  open  to  the  defendant  here. 

The  law  favors  the  compromise  and  settlement  of  contro- 
versies and  litigations,  and  where  a  promise  is  made  on  the 
compromise  of  a  doubtful  claim,  the  compromise  is  a  good 
consideration  for  the  undertaking  and  the  promise  is  binding. 
Conover  v.  StilwcU,  5  Vroom  54.  Attention  is  called  to  the 
diversity  in  judicial  opinion  in  the  law  courts  as  to  the  degree 
of  strengtii  requisite  in  a  claim  to  make  a  compromise  of  it  a 
good  consideration  where  the  claim  is  not  actually  in  suit. 

But  where  legal  proceedings  have  been  instituted,  an  agree- 
ment in  its  compromise  is  good  and  valid  regardless  of  the 
validity  of  the  plaintiff's  demand,  and  whether  the  suit  could 
have  been  prosecuted  to  a  successful  issue  or  not.     These  can- 
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not  be  set  up  iii  bar  of  the  action  upon  the  promise.  Loti/g- 
ridge  v.  DorvUle,  o  £.  &  Aid.  117;  Edwards  v.  Bough,  11 
31.  &  W.  641 ;  Cooper  v.  Parker,  14  C.  B.  118;  S.  C,  15  C. 
B.  822 ;  Morey  v.  Newfane,  8  5ar6.  645. 

This  rule,  both  in  England  and  America,  seems  to  be  with- 
out exception  in  the  absence  of  fraud  or  duress. 

The  defendant  in  the  New  York  suit  would  not  be  per- 
mitted to  set  up  against  his  own  promise  in  settlement,  in- 
validity of  the  plaintiff's  claim  or  cause  of  action.  And  the 
defendant  here,  whether  his  promise  be  regarded  as  made  in 
the  capacity  of  surety  for  his  brother,  or  as  an  original  pro- 
misor, is  under  the  same  disability  under  the  facts  admitted 
by  him.     Smith  et  al.  v.  Monteith,  IZ  M.  &  W.  427. 

There  is  no  fraud  alleged  on  the  part  of  the  plaintiff  in 
prosecuting  her  claim  originally,  or  any  want  of  good  faith  in 
asserting  a  claim  to  be  paid  the  money  advanced  by  her  as  a 
debt. 

The  defendant  shows  with  entire  clearness  that  he  has  no 
tangible  defence  to  this  action,  and  the  motion  to  strike  out 
the  plea  is  granted. 


STATE,  STRETCH  ET  AL.,  PROSECUTORS,  v.  MAYOR  AND  COM- 
MON COUNCIL  OF  THE  CITY  OF  HOBOKEN. 

1.  Under  the  Road  act  [Rev.,  p.  1009,  ^  70,)  limitations  have  been  imposed 
upon  the  poweis  of  municipal  authorities  over  streets  which  have  been 
built  on,  in  the  matter  of  altering  the  grades.  It  can  be  done  only  by 
the  consent  of  a  majority  of  the  owners  in  interest  upon  the  part  pro- 
posed to  be  regraded.  Such  consent  need  not  be  in  writing,  but  may 
he  evidenced   by  parol. 

2.  An  ordinance  providing  that  a  street  should  be  filled  up  to  the  "high- 
est grade,"  does  not  indicate  a  grade  with  sufficient  certainty. 

3.  The  changing  of  the  grade  of  a  street,  where  the  burthen  is  to  be 
borne  by  special  assessment,  Is  in  its  nature  a  judicial  act,  and  the  par- 
ties afiected  by  it  are  entitled  to  a  notice  that  they  may  have  an  oppor- 
tunity to  be  heard. 
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On  certiorari  to  remove  an  ordinance  of  the  common  council 
of  the  city  of  Hobokcn. 

Argued  at  February  Term,  1885,  before  Justices  Knapp 
and  Parker. 

For  tlie  prosecutors,  /.  C  Besson. 
For  the  respondents,  W.  S.  Stutir. 

The  opinion  of  the  court  was  delivered  by 

Knapp,  J.  The  common  council  of  the  city  of  Hoboken, 
on  August  12th,  1884,  passed  an  ordinance  for  the  construc- 
tion of  a  brick  sewer  in  Grand  street,  between  the  centre  of 
First  street  and  the  southerly  line  of  Second  street,  and  for 
the  regulating  and  repaying  and  improving  the  said  street 
between  the  said  points.  The  first  section  provided  for  the 
sewer,  man-holes  and  other  adjuncts;  the  second  section  or- 
dained that  after  the  construction  of  the  sewer,  that  part  of 
Grand  street  in  which  the  sewer  was  to  be  built  should  be 
filled  to  the  "  highest  grade,"  repaved,  reflagged,  curbs  reset, 
new  curbs  and  flags  set  in  place  of  broken  ones.  The  third 
section  provided  for  assessing  the  cost  and  expenses  "  of  the 
said  improvement"  upon  the  real  estate  benefited. 

The  proposed  sewer  was  in  length  about  four  hundred 
and  fifty  feet,  running  along  the  block  four  hundred  and 
twenty-five  feet  in  length,  and  extending  twenty-five  feet 
to  the  centre  of  Second  street.  Before  the  passage  of  the  or- 
dinance a  petition  was  presented  to  the  common  council  bear- 
ing the  names  of  land-owners  along  the  line  of  the  proposed 
sewer,  representing  more  than  one-half  of  the  abutting  prop- 
erty. The  petition  prayed  for  the  construction  of  the  sower, 
as  well  as  the  filling,  repaving  and  recurbing  that  part  of 
Grand  street.  The  council,  upon  receipt  of  the  petition, 
directed  their  clerk  to  advertise  the  application  ;  appointed  a 
time  to  hear  objections ;  a-  notice  was  duly  published  reciting 
the  fact  of  the  application  by  a  majority  of  the  property-own- 
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ers  for  the  construction  of  a  sewer,  but  in  it  was  not  embraced 
any  notice  of  the  application  for  raising  and  repaying  the 
street.  At  the  meeting  of  the  council  to  hear  objections  cer- 
tain petitioners,  representing  two  hundred  and  twenty-five 
feet  in  length  of  the  property,  appeared  and  asked  to  have 
their  names  withdrawn  from  the  petition,  the  reason  given 
being  that  they  did  not  understand  their  petition  to  embrace 
any  other  improvement  than  the  construction  of  the  sewer. 

One  of  the  grounds  for  setting  aside  this  ordinance  is,  that 
the  petition  is  not  signed  by  the  requisite  number  of  jjroperty- 
owners. 

The  sixth  subdivision  of  the  fortieth  section  of  the  charter 
of  Hoboken  requires  as  prerequisite  to  the  construction  of  a 
sewer  the  filing  of  a  petition,  in  writing,  with  the  council, 
signed  by  two-thirds  of  the  owners  of  property  upon  the 
street  asking-  for  its  construction. 

By  an  act  passed  April  30th,  1884,  it  is  provided  that 
where  in  any  city  petitions  for  the  construction  of  sewers  are 
required  to  be  signed  by  persons  owning  more  than  one-half 
the  lineal  frontage  of  lands  along  the  streets  through  which  it 
is  proposed  to  construct  a  sewer,  it  shall  hereafter  only  be 
necessary  that  such  petition  be  signed  by  the  persons  owning 
at  least  one-half  of  the  lineal  frontage  along  the  street 
through  which  it  is  proposed  to  construct  the  sewer. 

No  objection  is  suggested  to  this  legislation,  and  it  is  con- 
ceded that  it  reduces  the  requisite  number  of  petitioners  to 
owners  of  not  less  than  one-half.  But  it  is  insisted  that  per- 
sons signing  the  petition  had  a  right  to  withdraw,  and  that 
their  withdrawal  reduced  the  number  below  the  requisite  one- 
half.  I  think  it  unnecessary  to  decide  the  question  of  tlie 
right  of  the  petitioners  to  witlidraw  their  names  from  a  peti- 
tion when  once  filed,  because  it  is  admitted  that  the  signers, 
sufficient  in  number,  designed  to  petition  for  a  sewer,  and  as 
to  that  did  not  seek  to  revoke  their  petition.  What  they 
sought  to  withdraw  their  names  from,  was  that  part  of  the 
petition  in  respect  to  the  other  improvement  of  the  street ;  for 
this  the  charter  required  no  petition,  and  if  they  all  liad  with- 
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drawn,  or  if  they  had  failed  to  embrace  it  in  the  petition,  the 
council  were  still  at  liberty  to  make  this  improvement,  unless 
I'cstrained  by  the  seventy-third  section  of  the  act  concerning 
roads.  Rev.,  p.  1009,  §  73.  This  act  prescribes  that  the 
grade  of  no  street  in  any  city  or  town  which  has  been  built 
on  shall  be  altered,  unless  by  the  consent  of  the  majority  of 
the  owners  in  interest  of  the  lands  fronting  on  the  part  pro- 
posed to  be  altered ;  nor  without  paying  to  the  owners  of  such 
building  the  damages  sustained  by  the  alteration  of  such  grade. 

Another  reason  assigned  for  annulling  the  ordinance  is,  for 
uncertainty  in  its  provisions  respecting  the  grade  of  the  street 
to  be  improved.  It  provides  for  "  the  highest  grade."  The 
adoption  of  a  grade  for  a  street  in  municipal  legislation  is 
important,  as  affecting  the  interests  of  adjoining  owners  of 
property.  The  Road  act  above  referred  to  has  imposed  limita- 
ti(jns  on  the  powers  of  municipal  authorities  over  streets 
which  like  this  have  been  built  upon,  in  the  matter  of  alter- 
ing their  grades.  It  can  be  done  only  by  the  consent  of  a 
majority  of  the  owners  in  interest  of  the  lots  fronting  upon 
the  part  proposed  to  be  regraded.  This  consent  need  not  be  in 
writing,  but  may  be  evidenced  by  parol.  State  v.  Morristown, 
5  Vroom  447,  448. 

A  change  of  grade  is  an  act  judicial  in  character,  and  should 
be  reasonably  certain.  Kearney  v.  Andrews,  2  Stock.  70.  A 
reference  to  maps  on  file  has  been  held  to  indicate  a  grade 
with  sufficient  certainty,  but  what  are  we  to  understand  to  be 
the  meanino-  of  the  term  "highest  ii'rade"  in  this  ordinance? 
It  refers  to  no  map ;  it  is  not  the  highest  grade  in  the  city, 
nor  the  highest  grade  of  the  street;  it  is  a  term  unknown  in 
the  law  and  seems  to  have  no  settled  local  meaning.  (If  it 
were  upon  the  present  grade,  we  would  expect  to  have  it  so 
expressed  in  the  ordinance.)  If  the  design  be  to  raise  the 
grade,  which  appears  to  be  the  case  by  the  return  to  the  writ 
and  the  testimony,  and,  I  think,  as  well  by  the  ordinance, 
how  much  is  it  to  be  raised  ?  All  these  questions  the  land- 
owner is  interested  in  asking,  and  it  is  certain  the  terms  of 
the  ordinance  give  him  no  answer.    If  the  design  be  to  change 
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the  grade,  another  objection  to  this  ordinance  presents  itself 
in  the  want  of  the  requisite  consent  of  the  land-owner.  The 
petition  presented  for  this  improvement,  which  treats  it  as  an 
entirety,  bore  the  names  of  more  than  one-lialf  of  the  adjoin- 
ing; land-owners.  This  would  be  a  sufficient  consent  to  re- 
move  the  disability  imposed  by  the  section  of  the  Road  act 
referred  to.  But  one  of  the  names  on  that  petition  was  not 
subscribed  by  the  person  purporting  to  have  signed,  and  the 
authority  is  denied,  and  is  not  asserted,  to  subscribe  that  name 
as  a  consent  to  an  alteration  of  the  grade.  If  the  property 
which  that  owner  represents  be  withdrawn,  then  that  remain- 
ing fails  to  represent  one-half,  and  no  other  evidence  of  con- 
sent to  a  change  of  grade,  save  chat  afforded  by  the  petition, 
is  found.  The  insuperable  objection  of  a  want  of  power  in 
the  council  to  pass  the  ordinance  would  thus  be  presented. 

Another  reason  assigned  for  invalidating  this  ordinance  is, 
that  no  notice  was  given  of  its  intended  passage.  In  the 
regulation  of  streets,  under  the  city  charter,  no  notice  is  re- 
quired, in  express  terms,  so  far  as  our  attention  has  been  called 
to  the  charter,  and  without  such  requirement  it  would  be  com- 
petent under  the  powers  conferred  upon  tlie  council  to  repave 
streets  and  renew  losses  incident  to  waste  and  wear,  because 
these  are  the  exercise  of  a  continued  ministerial  power.  Bui 
to  change  the  grade  of  the  street,  to  lay  out  a  new  street, 
where  the  burthen  is  to  be  borne  by  special  assessment,  is 
judicial,  and  the  parties  to  be  affected  by  municipal  action  are 
entitled  to  have  notice,  that  they  may  be  heard  in  opposition 
to  any  determination  upon  their  rights.  State  v.  Jersey  City, 
4  Zab.  662  ;  State  v.  Freeholders  of  Hudson,  4  Zab.  718  ;  State 
V.  Newark,  1  Dutcher  399  ;  State  v.  3forristoivn,  supra;  City  of 
Camden  v.  Mulford,  2  Dutcher  49,  57. 

Tiie  case  of  State  v.  Morristown  is  one  directly  in  point, 
and  holds  that  an  ordinance  to  change  the  grade  of  a  street  is, 
in  its  nature,  judicial,  and  that  notice  must  be  given  to  those 
who  may  be  affected  by  it.  The  fact  of  consent  by  the  requi- 
site number  of  land-owners  does  not  dispense  with  such  notice. 
Township  of  Morris  v.  Carey,  3  Didehe7'  377. 
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Other  reasons  are  presented,  -which  we  deem  it  needless  to 
oonsider.  The  propriety  of  uniting  in  one  ordinance  the  con- 
struction of  a  sewer  and  the  paving  of  a  street,  providing  for 
one  assessment  for  the  whole,  the  proceedings  under  the 
charter  being  essentially  different  as  to  each,  we  have  not  con- 
sidered, because  the  question  is  not  raised  by  the  reasons.  But, 
on  the  grounds  above  given,  we  think  the  ordinance  is  invalid, 
and  as  its  provisions,  in  respect  to  the  street,  are  unseverable 
from  the  other,  the  whole  should  be  set  aside. 


STATE,  RUTH  A.  SCHULTING  ET  AL.,  PROSECUTORS,  v.  THE 
CITY  OF  PASSAIC. 

1.  An  a.ssessment  for  opening  a  street  upon  lands  specially  benefited,  after 
such  lands  had  been  expressly  relieved  from  assessment  bj'  an  act  of 
legislation,  presents  no  feature  which  should  relieve  the  person  so  as- 
sessed from  the  usual  consequences  of  laches  in  prosecuting  a  certiorari. 

2.  Such  an  assessment  violates  no  provision  of  the  constitution,  or  justi- 
fies a  disregard  of  a  special  provision  of  the  charter  limiting  the  time 
for  suing  out  the  writ. 

On  certiorari.     In  matter  of  assessment. 

Argued  at  February  Term,  1885,  before  Justices  Knapp 
and  Parker. 

For  the  prosecutors,  H.  K.  Coddington. 
For  the  defendants,  J.  E.  Stoutenburgh. 

The  opinion  of  the  court  was  delivered  by 

Knapp,  J.  The  prosecutors  were  assessed  upon  their  lands 
for  benefits  to  pay  the  cost  of  extending  Passaic  street  in 
Passaic  city.  The  assessment  was  confirmed  October  18th, 
1880.  And  in  1884  this  writ  was  allowed.  The  defendants 
ask  that  the  writ  be  dismissed  for  delay  in  suing  it  out. 

Vol.  xvin.  18 
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The  eighty-third  section  of  the  city  charter  {Pamph.  L. 
1873,  p.  515,)  limits  the  allowance  of  the  writ  of  certiorari 
to  a  time  not  exceeding  three  months  from  the  confirmation 
of  the  assessment. 

Such  a  limitation  is  not  unreasonable,  and  put  upon  the 
prosecutors,  if  they  felt  aggrieved,  the  duty  of  applying  for 
relief  within  the  prescribed  time,  and  their  proceeding  is 
barred  unless  some  constitutional  question  is  raised  concerning 
the  legal  authority  to  assess.  Traphagen  v.  West  Hohoken, 
10  Vroom  232. 

Had  there  been  no  sucli  prescribed  limit,  still  the  writ 
should  be  dismissed,  because  of  the  length  of  time  intervening 
between  the  confirmation  of  the  assessments  and  the  allowance 
of  the   writ     Bergen  Savings  Bank  v.  Union,  15  Vroom  603. 

The  prosecutors  ask  that  the  writ  be  retained,  because  the 
assessments,  as  they  assert,  violate  their  constitutional  rights. 
This  view  is  predicated  upon  a  claim  that  their  lands  were 
exempt  from  these  particular  assessments  under  the  provisions 
of  an  act  of  the  legislature  passed  April  9th,  1875,  amend- 
ing the  sixty-sixth  section  of  the  city  charter,  declaring  that 
in  the  extension  of  any  street  no  assessment  should  be  levied 
against  lands  which  had  paid  for  the  opening  of  the  street  so 
extended,  and  that  the  prosecutors  had  suffered  an  assessment 
on  the  opening  of  Passaic  street. 

But  we  do  not  see  how  any  constitutional  question  is  raised 
by  this  circumstance.  It  is  conceded  that  the  lands  of  prose- 
cutors, but  for  the  exemption  mentioned,  would  have  been 
subject  to  taxation  for  benefits  resulting  to  them  in  extending 
the  street,  and  the  tax  imposed  was  but  a  just  return  for  the 
benefits  conferred.  They  cannot  say  that  any  constitutional 
I'ight  has,  in  this  proceeding,  been  violated,  because  the  assess- 
ing board  neglected  or  refused  to  accord  to  them  the  special 
favor  which  the  legislature  intended  to  confer  on  them.  T.ie 
immunity  from  a  share  in  the  burden  of  payment,  wljica 
seems  to  have  been  granted  to  them,  rested  on  a  fact  whi'^i 
they  sliould  have  made  known  at  the  proper  time  in  their 
lief,  if  they  designed  to  avail  themselves  of  the  privil> 
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The  constitution  has  not,  in  their  case,  been  violated  in  any 
of  its  provisions.  A  law  has  been  overlooked  or  disregarded 
by  the  respondent  which,  as  may  be  conceded,  granted  them 
a  privilege  such  as  they  might  assert  or  waive  at  their  option. 
Their  laches  puts  them  in  the  position  of  having  waived  such 
privilege.     They  are  too  late  now  to  be  heard. 

Assuming  the  case  of  Spear  v.  Essex  Road  Board,  ante 
p.  101,  to  have  been  correctly  decided,  it  is  no  authority 
for  the  position  of  the  prosecutor.  The  ground  of  decision 
there  was,  that  the  public  act  for  which  tax  was  imposed  did 
not  and  could  not  confer  a  taxable  benefit.  The  dissimilarity 
in  the  two  cases  in  this  feature  excludes  the  application  to  this 
case  of  the  rule  there  adopted.  The  writ  should  be  dismissed, 
with  costs. 


STATE,  THE  PENNSYLVANIA  RAILROAD  COMPANY,  PROSE- 
CUTORS,  V.  ISAAC  S.  BENNETT. 

THE  SAME  V.  GEORGE  DEY. 

A  summons  issued  out  of  the  court  for  the  trial  of  small  causes,  against 
a  corporation,  must  be  served  upon  the  president,  treasurer,  cashier,  or 
clerk  of  such  corporation,  if  found,'  and  if  not  found,  on  any  of  the 
directors  or  managers  thereof. 


On  certiorari. 

Argued  at  Februaiy  Term,  1885,  before  Justices  Knapp 
and  Parker. 

For  the  prosecutors,  E.  T.  Green. 


I  i 


•j'or  the  defendants,  Alan  H.  Strong. 

These  cases  involve  the  same  questions,  and  were  heard 
■irether. 
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The  opinion  of  the  court  was  delivered  by 

Parker,  J.  Isaac  S.  Bennett  was  the  plaintiff  in  two 
actions  brought  against  the  Pennsylvania  Railroad  Company, 
in  the  court  for  the  trial  of  small  causes,  before  Isaac  Ander- 
son, a  justice  of  the  peace.  The  constable  returned  the  sum- 
mons in  each  of  the  cases  as  follows,  viz. :  "  Tsaac  Buckelew, 
superintendent,  and  one  of  the  defendants  of  the  Pennsylvania 
Railroad  Company,  not  being  found,  I  served  the  within  sum- 
mons on  him  July  25th,  1884,  by  leaving  a  copy  at  his  house, 
in  the  presence  of  a  member  of  his  family  over  fourteen  years 
old,  and  informed  her  of  the  contents  thereof." 

Two  summons  were  also  issued  at  suit  of  George  Dey  by 
Robert  P.  Mason,  a  justice  of  the  peace,  against  the  prose- 
cutors, in  each  of  which  cases  the  constable  endorsed  the  fol- 
lowing return,  viz. :  "  The  president,  treasurer  or  clerk  not 
being  found,  I  served  the  within  summons  on  Isaac  Buckelew, 
the  superintendent  of  the  Amboy  division  of  the  Pennsyl- 
vania Railroad  Company,  he  not  being  found,  July  25th,  1884, 
by  leaving  a  copy  thereof  at  his  house  with  his  wife,  to  whom 
I  read  the  contents." 

These  certioraris  were  brought  to  set  aside  the  judgment  in 
each  of  these  cases,  on  the  ground  that  the  summons  was  not 
properly  served  on  the  prosecutors.  In  some  of  the  suits  the 
prosecutors  did  not  appear  before  the  justice,  and  in  others 
counsel  appeared  only  to  object  to  the  service  of  the  summons. 

The  eighteenth  section  of  the  act  constituting  courts  for  the 
trial  of  small  causes,  {Rev.,  p.  542,)  provides  the  mode  of 
serving  a  summons  issued  out  of  that  court  upon  a  corpora- 
tion. It  may  be  .served  on  the  president,  treasurer,  cashier, 
or  clerk  of  said  corporation,  if  found,  and  if  not  found,  on 
any  of  the  directors  or  managers  thereof. 

Mr.  Buckelew  was  neither  president,  treasurer,  cashier  nor 
clerk  of  said  corporation,  nor  was  he  a  director  or  manager 
thereof  within  the  meaning  of  the  act. 

The  term  "  manager"  is  used  in  the  statute  as  synonymous 
M'ith  director,  and  indicates  an  officer  exercising  the  same 
functions  as  those  which  belong;  to  the  office  of  director.     In 
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some  corporations  the  controlling  body  is  denominated  a 
board  of  managers,  and  they  are  invested  with  the  same 
powers  and  duties  as  the  officers  termed  directors  in  other 
corporations. 

A  superintendent  of  a  railroad,  whether  general  or  of  a 
division,  does  have  a  kind  of  management  of  the  operations 
of  the  road,  but  he  has  no  voice  in  the  governing  body  which 
manages  the  business  affairs  of  the  corporation.  He  is  only 
a  subordinate  officer  and  employee. 

It  is  clear  that  the  corporation  in  neither  case  was  legally 
served  with  process,  and  was  not  brought  within  the  jurisdic- 
tion of  the  court  where  judgments  were  rendered. 

The  judgment  in  each  case  should  be  set  aside. 


STATE,   JOHN   KLICKER,    PROSECUTOR,  v.  FRANCIS  GUIL- 
BAUD. 

1.  The  Court  of  Common  Pleas  has  not  power,  under  the  fourth  section 
of  the  Road  act,  to  appoint  surveyors  of  the  highways,  to  lay  out  a 
private  road,  the  sole  purpose  of  which  is  to  communicate  between 
two  lots  of  the  applicant. 

2.  One  terminus  should  be  at  a  mill,  market,  public  landing,  or  public 
road. 


On  certiorari.     In  matter  of  road. 

Argued  at  February  Term,  1885,  before  Justices  Knapp 
and  Parker. 

For  the  prosecutor,  S.  H.  Crrey. 

For  the  defendant;  Warne  Smyth. 

The  opinion  of  the  court  was  delivered  by 
Parker,  J.     Francis  Guilbaud  applied  to  the  Court  of 
Common  Pleas  of  the  county  of  Hudson  for  the  appoint- 
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ment  of  six  surv^eyors  of  the  highways  to  lay  out  a  private 
road  from  the  lot  on  which  he  resided  to  another  of  his  lots^ 
crossing  lands  of  the  prosecutor.  The  surveyors  met,  laid  out 
the  road,  and  awarded  the  sum  of  $25  damages  to  the  prose- 
cutor. 

The  question  arising  in  this  case  is  whether,  under  the  fourth 
section  of  the  Road  act,  {Rev.,  p.  993,)  surveyors  of  the 
highways  can  be  appointed  to  lay  out  a  private  road  from  one 
tract  of  land  of  the  applicant,  across  an  intervening  lot,  to 
another  tract  of  the  applicant.  That  section  provides  that  if 
any  person  shall  think  a  private  road  necessary  to  or  from  his  or 
her  land,  mill,  market,  public  landing  or  public  road,  he  may 
make  the  application.  The  statute  does  not  confer  the  power 
to  appoint  surveyors  in  all  cases  in  which  an  applicant  may 
desire  to  have  a  private  road.  The  words  of  the  statute  re- 
strict the  right  of  application.  One  terminus  of  the  proposed 
private  road  must  be  at  a  mill,  market,  public  landing  or 
public  road.  The  object  of  the  fourth  section  of  the  act  is  to 
enable  private  individuals  to  obtain  access  from  their  lands 
to  highways  and  other  public  places.  Atkinson  v.  Bishop,  10 
Vroom  226. 

The  twenty-fourth  section  of  the  Road  act,  which  provides 
for  making  compensation  for  lands  taken  for  private  roads, 
shows  that  they  are  intended  for  public  use.     Rev.,  p.  1000. 

The  application  in  this  case  being  for  the  sole  purpose  of 
establishing  communication  between  two  pieces  of  private 
property  of  the  applicant,  once  lands  of  the  prosecutor,  the 
Court  of  Common  Pleas  liad  not  power  to  appoint  surveyors 
to  lay  out  the  road. 

Even  if  the  Court  of  Common  Pleas  had  jurisdiction  to 
appoint  surveyors,  their  proceedings  are  defective.  The  be- 
ginning and  ending  points  of  the  proposed  road,  as  stated  in 
the  application  and  return,  are  indefinite. 

The  proceedings  should  be  set  aside. 
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WILLIAM  O'BLENIS  v.  STATE. 

On  indictment  for  rape,  evidence  of  the  bad  character  for  chastity  of  the 
prosecutrix,  before  the  commission  of  the  alleged  offence,  is  admis- 
sible. 


On  error  to  Bergen  Sessions. 

Argued  at  February  Term,  1885,  betore  Justices  Knapp 
and  Parker. 

For  the  plaintiff  in  error,  P.  W.  Stagg. 

For  the  state,  A.  D.  Campbell,  Prosecutor  of  Pleas. 

The  opinion  of  the  court  was  delivered  by 

Parker,  J.  This  case,  by  agreement,  was  heard  in  the 
branch  court. 

William  O'Blenis  was  indicted  and  convicted  of  the  crime 
of  rape  on  Eliza  O'Blenis.  The  case  of  the  state  rested 
mainly  upon  the  testimony  of  the  prosecutrix. 

A  witness  produced  on  behalf  of  defendant  was  asked  to 
testify  as  to  the  general  reputation  of  the  prosecutrix  for 
chastity.  The  court  ruled  the  question  irrelevant  and  unlaw- 
ful. The  ground  of  objection  was  riot  to  the  form  of  the 
question,  but  to  the  character  of  the  evidence  sought  to  be 
introduced.  The  assignment  of  error  presents  the  question 
whether,  on  an  indictment  for  rape,  the  general  reputation  of 
the  prosecutrix  for  chastity  may  be  proved  in  defence. 

Of  course  it  would  not  amount  to  justification  to  prove 
that  the  prosecutrix  was  of  unchaste  character.  Such  a  per- 
son is  under  the  protection  of  the  law  against  violence.  But 
as  the  evidence  of  this  crime  commonly  rests  upon  the  testi- 
mony of  the  prosecutrix,  and  as  force  is  essential  to  its  consum- 
mation, evidence  of  her  general  reputation  for  chastity  is  re- 
garded as  relevant  and  competent  as  bearing  on  the  question 
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of  consent.  General  bad  character  for  chastity  of  the  person 
alleged  to  have  been  injured  may  be  given  by  the  defendant, 
as  a  fact  throwing  doubt  on  her  statement  that  the  connection 
was  against  her  will.  Although  the  person  alleged  to  have 
been  ravished  be  a  competent  witness,  yet  the  credibility  of 
her  testimony  must  be  left  to  the  jury,  in  view  of  the  cir- 
cumstances proved,  among  which  is  her  general  character, 
bearing  upon  the  nature  of  the  offence  in  question.  Where 
the  character  of  the  prosecuting  witness  is  mingled  with  the 
transaction  in  question,  it  forms  a  point  material  to  the  issue, 
and  may  consequently  be  inquired  into.  Thus,  in  case  of  an 
indictment  for  rape,  evidence  that  the  woman  had  a  bad  char- 
acter for  virtue,  before  the  commission  of  the  alleged  offence, 
is  admissible.  Rosooe^s  Crim.  Ev.  88.  See,  also,  Archb.  Crim. 
Prac.  &  Plead.  1010;  3  Stark.  Ev.  951. 

The  court  erred  in  excluding  the  testimony  offered,  and, 
therefore,  the  judgment  should  be  reversed  and  a  n^w  trial 
awarded. 


WILLIAM  H.  DAVIS  v.  ROBERT  HOWELL. 

A  person  cannot  be  affected  in  his  property,  by  proceedings  of  a  judi- 
cial  natui'e,  without  notice  of  the  meeting  of  the  tribunal  to  which  the 
power  to  act  and  decide  has  been  given. 

Where  title  to  land  is  involved  by  the  action  of  such  tribunal,  the  fact 
of  notice  should  appear  on  the  fiice  of  the  proceedings. 


On  certiorari. 

Argued  at  February  Term,  1885,  before  Justices  Depue 
and  Parker. 

For  the  plaintiff,  Wm.  E.  Potter. 

For  the  defendant,  /.  /.  Reeves. 
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The  opinion  of  the  court  was  delivered  by 

Parker,  J,  This  certiorari  brings  up  the  report  and  other 
proceedings  of  commissioners,  touching  and  concerning  a  dis- 
puted dividing  line,  between  lands  of  \\'illiaui  H.  Davis  and 
Robert  Howell,  under  color  of  an  act  entitled  'Mn  act  for 
regulating  and  ascertaining  the  lines  between  adjoining  lands 
of  different  owners,"  approved  March  17th,  1882. 

The  act  in  question  provides  that  where  tliere  is  a  dispute 
between  the  owners  of  adjoining  lands  respecting  the  location 
of  any  dividing  line  between  said  lands,  it  shall  be  lawful  for 
either  owner  to  make  application,  in  writing,  to  a  judge  of 
the  Court  of  Common  Pleas  of  the  county  in  which  the  knds 
lie  for  the  appointment  of  commissioners,  whose  duty  it  shall 
be  to  fix,  ascertain  and  regulate  such  line. 

The  third  section  of  the  act  gives  the  commissioners  power 
to  enter  on  any  lands  for  the  purpose  of  ascertaining  and  de- 
ciding the  location  of  the  line  in  dispute,  to  examine  witnesses, 
and  fully  to  inquire  into  the  line  in  dispute,  and  after  ascer- 
taining the  same,  to  file  a  report  with  said  judge,  which  report 
shall  be  final  and  conclusive  against  all  parties,  their  heirs  and 
assigns,  unless  the  same  shall  be  appealed  from. 

The  fourth  section  of  the  act  provides  that  either  party 
may  dissent  from  the  report  of  the  commissioners  and  appeal 
to  the  Circuit  Court  of  the  county  where  the  lands  lie,  and 
said  court  shall  have  full  power  and  authority  to  try  and  de- 
termine said  appeal,  either  party  having  the  right  to  demand 
a  jury  for  the  purposes  of  said  trial. 

The  argument  of  counsel  in  this  cause  related  principally  to 
the  validity  of  said  act,  but  inasmuch  as  the  proceedings  under 
the  appointment  are  irregular  and  defective,  it  will  not  be 
necessary  to  consider  the  question  of  the  constitutionality  of 
the  statute. 

It  does  not  appear  by  the  report,  nor  is  there  any  evidence, 
that  notice  was  given  to  William  H.  Davis,  one  of  the  land-own- 
ers, of  any  meeting  of  the  commissioners  to  fix  and  determine 
the  dividing  line,  nor  that  ]Mr.  Davis  was  present  at  any  such 
meeting;  nor  does  it  appear  that  any  evidence,  parol  or  docu- 
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mentary,  was  offered  before  the  commissioners.  The  report 
states  nothing  but  the  results.  It  is  true  that  Mr.  Davis  had 
notice  of  the  time  and  place  of  the  proposed  appointment  of 
commissioners  by  the  judge,  but  it  does  not  appear  that  he 
received  any  notice  to  attend  any  meeting  of  the  commission- 
el's  after  they  were  qualified. 

It  is  a  fundamental  principle  that  no  person  can  be  affected 
in  his  person  or  property  by  proceedings  of  a  judicial  nature 
without  an  opportunity  to  be  heard,  and  it  matters  not  whether 
the  act  under  which  proceedings  are  had,  in  terms,  requires 
notice.  Natural  justice  and  well-settled  legal  principle  con- 
cur in  requiring  that  notice  be  given.  In  this  case  it  was 
sought  to  affect  title  to  land  by  fixing  a  dividing  line,  and  it 
certainly  should  appear  that  the  party  interested  in  the  title 
had  notice. 

The  authorities  on  this  question  are  uniform  in  holding 
notice  to  be  essential.  Hutton  v.  Camden,  10  Vroom  122, 
127;  State  Y.  Orange,  3  Vroom  49,  54;  7  Vroom  499,  504; 
State  V.  Newark,  1  Dutcher  399 ;  State  v.  Jersey  City,  4  Zab. 
662. 

Special  authority  delegated  by  the  legislature  for  the  pur- 
pose of  taking  a  man's  property  against  his  will  must  be 
strictly  pursued,  and  it  must  appear  to  have  been  so  pursued 
on  the  face  of  the  papers,  and  especially  should  it  appear 
that  notice  of  the  meeting  of  commissioners  assuming  to  have 
such  authority  as  is  claimed  under  this  act,  was  given,  or  that 
the  parties  interested  were  present. 

The  proceedings  are  set  aside. 
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MAYOR   AND   ALDERMEN   OF   JERSEY  CITY  v.  JAMES  H. 
ELMENDORF. 

The  object  of  a  statute  being  to  validate  certain  claims  for  work  done  for 
the  city  in  an  illegal  mode,  and  the  title  of  such  statute  being  "A  sup- 
plement to  an  act  entitled  'An  act  to  re-organize  the  local  government 
of  Jersey  City,' "  it  was  held  that  the  act  was  void,  the  title  failing  to 
set  forth  its  object. 

On  error  to  the  Supreme  Court. 

This  action  was  tried  at  the  September  Term,  1883,  of  the 
Hudson  Circuit  Court,  and  under  the  direction  of  the  court  a 
verdict  was  rendered  for  the  plaintiff  below  for  $25,836.79. 

The  action  is  founded  on  the  report  and  award  of  a  referee, 
confirmed  by  the  justice  of  the  Supreme  Court  holding  the 
Hudson  Circuit,  and  made  pursuant  to  the  provisions  of  "A 
supplement  to   an  act   entitled  'An   act   to   re-organize   the 
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local  government  of  Jersey  City/"  approved  April  9th,  1875. 
Pamph.  L.,  p.  633. 

The  object  of  the  writ  of  error  was  to  determine  the  con- 
stitutionality of  the  act  of  1875,  under  which  said  proceed- 
ings had  been  taken. 

For  the  plaintiff  in  error,  A.  L.  lIcDermoit. 

For  the  defendant  in  error,  John  Linn. 

The  opinion  of  the  court  was  delivered  by 

Beasley,  C.  J.  On  the  9th  of  April,  1875,  an  act  of  the 
legislature  was  approved,  the  general  purport  of  which  was  to 
require  the  justice  of  the  Supreme  Court  holding  the  Circuit 
Court  of  the  county  of  Hudson  to  appoint  a  referee,  who,  if 
it  appeared  to  his  satisfaction  that  work  had  been  done,  or 
materials  furnished  for  the  improvement  of  a  certain  road 
within  the  limits  of  Jersey  City,  and  that  the  same  had  not 
been  contracted  for  in  the  manner  prescribed  by  law,  but  that 
the  same  had  been  done  or  furnished  by  the  order  of  any  la^y- 
fully-constituted  board,  or  by  the  engineer  of  such  board,  then 
such  referee  should  order  to  be  paid  to  the  person  having  done 
such  work  such  sum  of  money  in  payment  thereof  as  should 
be  just  and  reasonable.  The  act  further  provided  that  on  the 
confirmation  of  the  report  of  the  referee  the  city  should  be 
liable  to  pay  the  sum  so  awarded. 

The  only  question  raised  on  this  writ  of  error  related  to  the 
validity  of  this  law,  it  being  contended  by  the  counsel  of  the 
plaintiff  in  error  that  the  object  of  the  law  was  not  expressed 
in  its  title,  in  accordance  with  the  requirement  of  section  7  of 
article  IV.  of  the  constitution  of  this  state. 

The  act  thus  brought  in  question  was  entitled  "A  supple- 
ment to  an  act  entitled  'An  act  to  re-organize  the  local  gov- 
ernment of  Jersey  City,'"  passed  March  31st,  1871. 

The  question  thus  presented  seems  to  me  to  be  of  easy  solu- 
tion. The  title  of  this  act  does  not  square  with  the  consti- 
tutional provision,  if  such  provision  is  to  have  any  rational 
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signification.  The  object  of  this  law  was  to  enable  the  de- 
fendant in  error  to  obtain  an  award  against  the  city  founded 
on  a  claim  which  did  not,  per  se,  constitute  a  legal  ground  of 
action,  and  the  assertion  that  such  a  right  could  in  any  particu- 
lar operate,  in  the  most  distant  manner,  as  a  re-organization 
of  the  city,  is  utterly  inadmissible.  The  law  gave  noth- 
ing to  the  city,  nor  did  it  alter  the  structure  of  its  govern- 
ment; nor  confer  upon  it  any  new  function  or  additional 
power.  The  entire  effect  of  the  legislation  was  to  make  it 
liable,  in  a  conclusive  form,  to  the  payment  of  a  debt ;  a  pro- 
ceeding that  no  more  modified  or  affected  its  organization  than 
a  judgment  in  the  ordinary  form  would  have  modified  or 
affected  it.  In  my  opinion,  no  title,  in  view  of  the  purpose 
intended,  could  have  been  selected  which  would  have  been 
more  deceptive.  It  was  easy  for  the  projectors  of  this  statute 
to  state  in  its  title  that  the  object  was  to  validate  against  the 
city  certain  informal  claims  for  work  done  on  this  street ;  in- 
stead of  that,  they  effectually  concealed  from  all  persons  inter- 
ested the  purpose  in  view  by  styling  it  a  supplement  to  an  act 
to  re-organize  the  city.  The  case  affords  at  once  an  instance 
of  a  plain  violation  of  this  constitutional  provision,  and  as 
plain  a  plea  in  favor  of  the  wisdom  and  necessity  of  such  pro- 
vision. 

Nor  do  I  think  the  case  so  much  relied  upon  by  the  coun- 
sel of  the  defendant  lends  any  support  to  his  contention  in 
favor  of  the  legality  of  this  act.  The  case  referred  to  is  that 
of  Walter  v.  Town  of  Union,  4  Vroom  350.  The  title  of  the 
act  there  in  question  was  "An  act  to  amend  an  act  to  incor- 
porate the  town  of  Union,  in  the  township  of  Union,  in  the 
county  of  Hudson,"  and  its  purpose  was  to  cure  certain  de- 
fects in  an  ordinance  authorizing  the  construction  of  a  sewer, 
and  providing  for  the  assessment  of  tlie  costs,  charges  and 
expenses  of  the  work.  The  act  validated  the  ordinance  and 
all  proceedings  under  it. 

The  decision  sustaining  this  act  went,  I  think,  to  the  very 
verge  of  the  law,  but  the  act  there  in  question  is  not  analogous 
to  the  present  one.     By  the  act,  which  was  sustained  by  the 
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court,  a  new  capacity  or  power  was  bestowed  upon  the  munici- 
pality, and  which,  therefore,  might  be  said  to  affect  its  organi- 
zation, while  by  the  present  act  a  new  power  is  given  to  the 
creditor  and  not  to  the  municipality.  As  the  case  cited  can- 
not rule  in  the  present  instance,  it  is  not  necessary  further  to 
consider  it. 

The  judgment  before  the  court  must  be  reversed. 

For  affirmance — None. 

For  reversal — The  Chief  Justice,  Depue,  Dixon, 
Magie,  Reed,  Scudder,  Van  Syckel,  Brown,  Cole, 
McGregor,  Paterson.     10. 


STATE,  THE  PENNSYLVANIA  RAILROAD  COMPANY,  PROSE- 
CUTOR, V.  THE  MAYOR  AND  ALDERMEN  OF  JERSEY 
CITY. 

\.  The  legislative  power  of  Jersey  City  is  competent  to  regulate  by  ordi- 
nance the  use  of  the  streets  by  railroad  companies. 

2.  Such  regulations  must  not  be  unreasonable. 

3.  If  such  ordinance  be  unreasonable  only  in  its  application  to  one  or 
two  streets,  the  entire  ordinance  on  that  account  will  not  be  vacated; 
the  remedy  is  to  resist  its  enforcement  in  such  localities. 


On  error  to  the  Supreme  Court. 

For  the  plaintiff  in  error,  James  B.  Vredenburgh. 

For  the  defendant  in  error,  William  Brinkerhoff. 

The  opinion  of  the  court  was  delivered  by 
Beasley,  C.  J.     The  single  question  for  solution  in  this 
case  is,  whether  a  certain  ordinance  passed  by  the  defendant 
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in  error  is  so  unreasonable  that  it  must  be  judicially  declared 
to  be  void. 

The  particular  clause  of  such  ordinance  that  is  supposed  to 
render  it  liable  to  the  charge  of  illegality  is  the  following : 
"That  it  shall  not  be  lawful  for  any  person  or  persons,  body 
or  bodies  corporate,  their  engineers,  agents  or  servants,  to  ob- 
struct or  prevent  the  free  and  uninterrupted  use  by  the  public 
of  the  intersections  caused  by  the  crossing  of  any  street  or 
thoroughfare  by  any  railroad  or  track  M'ithin  the  limits  of 
Jersey  City  for  a  longer  period  than  three  minutes  at  one 
time." 

Counsel  for  the  plaintiff  in  error  urged  three  objections  to 
the  validity  of  this  by-law,  which  will  be  briefly  considered 
seriatim. 

First,  it  was  insisted  that  the  defendant  in  error  was  not 
vested  by  the  legislature  with  the  capacity  necessary  to  pass 
this  ordinance. 

This  position  is  plainly  untenable.  To  say  nothing  with  re- 
spect to  the  implied  power  over  such  a  subject,  inherent  in  every 
municipality,  it  is  sufficient  to  refer  to  the  sixth  and  eleventh 
clauses  of  the  twenty-fourth  section  of  the  charter  of  Jersey 
City  passed  in  1871  {Pamph.  L.,  p.  1106,)  which  authorizes 
the  enactment  of  ordinances,  first,  "to  regulate  and  control 
the  running  of  locomotives,  &c.,  through  the  streets  of  Jersey 
City,"  and  second,  "  to  regulate  the  use  of  streets  and  public 
places  by  foot  })assengors,  vehicles,  railways  and  engines." 

This  language  is  too  plain,  in  my  opinion,  to  need  explana- 
tion ;  it,  in  terms,  confers  the  authority  upon  the  city  to  deal 
legislatively  with  the  subject  matter  embraced  in  the  ordinance 
in  dispute. 

In  the  second  i)lace,  it  is  urged  that  the  restriction  imposed 
by  this  by-law  illegally  interferes  with  the  chartered  rights 
and  privileges  of  the  plaintiff'  in  error. 

But  this  exception  is  also  untenable  upon  the  supposition 
that  such  restriction  is  not  unreasonable,  for  it  cannot  be 
rationally  contended  that  because  the  railroad  company  pos- 
sesses the  franchise  to  run  its  trains,  that  it  can  run  such  trains 
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through  the  cities  of  the  state  without  regard  to  the  lives,  prop- 
erty or  convenience  of  the  public  at  large.  Such  a  claim  would 
be  preposterous,  and  yet  it  w^ould  seem  to  be  the  only  ground 
on  which  a  city  ordinance  can  be  attacked  which,  within 
rational  bounds,  regulates  the  use  of  the  public  streets  by  the 
locomotives  and  trains  of  the  railroad  companies.  I  am  un- 
able to  see  even  a  color  of  plausibility  in  this  position. 

The  third  and  last  ground  was  that  the  ordinance  in  ques- 
tion is  unreasonable,  and  the  stress  of  the  argument  w^as  prop- 
erly laid  on  this  point. 

If  this  by-law  be  subject  to  this  imputation,  there  can  be 
no  doubt  that  it  would  be  the  duty  of  this  court  to  pronounce 
it  a  nullity.  The  judicial  power  so  to  proceed  has  not  been 
drawn  in  question  in  this  case,  and  it  would  be  quite  as  absurd 
to  say  that  the  city  authorities,  under  the  legislative  grant  of 
authority  heretofore  cited,  can,  unreasonably,  restrict  the 
operations  of  the  business  of  the  plaintiif  in  error  within  the 
municipal  limits,  as  was  the  claim  of  the  railroad  company  to 
l>e  beyond  all  municipal  control  in  the  matter.  No  rational 
person  would  contend  that  a  by-law  forbidding  a  railroad 
company  to  run  its  trains  through  its  corporate  domain  at  a 
faster  rate  than  a  mile  an  hour  would  be  possessed  of  any  legal 
force  whatever.  In  the  case  of  Commomvcalth  v.  Robertson,  5 
Cash.  438,  which  presented  a  question  as  to  the  reasonableness 
of  an  ordinance  regulating  the  mode  of  placing  carriages  at 
theatres  and  places  of  amusement,  it  was  said  :  "  The  court, 
doubtless,  have  power  to  deny  eifect  to  a  by-law  obnoxious 
because  unreasonable.  It  is,  however,  a  power  to  be  cautiously 
exercised,"  &c.  This  is  a  correct  expression  of  the  rule  of 
law  and  the  method  of  its  use. 

In  this  department  of  the  law  the  difficulty  has  been  with 
the  application  of  this  legal  principle  to  various  sets  of  facts. 
Whether  a  given  by-law  be  reasonable  or  the  rev'ersc  is  usually 
a  jH-actical  question,  and  not  one  that  depends  on  abstract  con- 
siderations of  right  or  wrong.  If  we  were,  in  the  present 
instance,  called  upon  to  decide  upon  the  matter  principally 
involved  in  the  arguments  of  counsel,  we  would  be  compelled 
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to  enter  upon  an  investigation  of  many  circumstances,  and  put 
under  consideration  the  character  and  importance  of  the  busi- 
ness necessities  of  the  phiintifF  in  error  on  the  one  side,  and 
of  the  rights  and  convenience  of  the  public  on  the  other,  and 
by  such  a  comparison,  in  the  main,  to  declare  whether  this 
police  regulation  be  rationally  necessary  or  injudiciously  op- 
pressive; but  it  seems  to  me  that  on  this  occasion  such  an 
inquiry  does  not,  in  any  wise,  arise.  This  proceeding  in  error 
seeks  the  abolition  of  this  ordinance  in  toto,  and,  as  a  whole, 
it  is  plainly  not  open  to  the  imputation  of  unreasonableness. 
Its  scope  is  to  put  upon  a  proper  footing  the  use  of  railroad 
trains  within  the  municipal  bounds,  and  there  is  no  pretence 
that  it  presses  unduly  upon  any  of  such  companies,  except 
that  it  harasses  the  plaintiff  in  error  in  passing  its  numerous 
trains  across  three  certain  streets  near  its  terminal  depot.  But 
conceding  this  allegation  to  be  true,  that  the  business  of  the 
plaintiff  in  error  at  this  particular  locality  is  by  that  ordinance 
unreasonably  embarrassed  and  burthened,  such  a  vice  in  the 
by-law  would  not  render  it  generally,  but  only  specially  in- 
efficacious— that  is,  the  court  would  not  vacate  the  entire  ordi- 
nance, but  merely  refuse  to  put  it  in  effect  in  that  part  of  it 
that  was  thus  unreasonable.  If  the  complaint  of  the  plaintiff 
in  error  be  well  founded  therein,  the  remedy  is  to  object  to  the 
validity  of  the  ordinance  in  the  penal  suits  for  the  obstruction 
of  the  streets  referred  to,  and  in  that  mode  place  before  the 
courts  the  limited  question  whether  the  ordinance  be  not  a 
nullity  with  respect  to  that  particular  locality.  But  the  ordi- 
nance, in  its  general  effect,  is  unobjectionable,  and  therefore  it 
cannot  be  totally  set  aside,  and  the  consequence  is  the  judg- 
ment of  the  Supreme  Court  should  be  affirmed. 

For  affirmance — The  Chancellor,  Chief  Justice, 
Depue,  Dixon,  Parker,  Reed,  Scudder,  Brown, 
Clement,  Cole,  Paterson.     11. 

For  reversal — None. 
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JOHN  R.  BLACKBURN  v.  PATRICK  REILLY. 

1.  Circumstances  which,  according  to  the  agreement  of  the  parties,  are 
to  require  the  plaintiff  to  discontinue  a  pending  suit  without  costs, 
cannot  be  pleaded  by  tiie  defendant  in  bar  of  the  action.  The  stipu- 
lated relief  must  be  obtained  by  motion. 

2.  In  contracts  for  sale  of  goods,  to  be  executed  by  a  series  of  deliveries 
and  payments,  defaults  of  either  party  with  reference  to  one  or  more 
of  the  stipulated  acis  will  not  ordinarily  discharge  the  other  party 
from  his  obligation,  unless  the  conduct  of  the  party  in  default  be  such 
as  to  evince  an  intention  to  abandon  the  contract  or  a  design  no  longer 
to  be  bound  bv  its  terras. 


On  error  to  the  Essex  Circuit  Court. 

Blackburn,  the  plaintiff  below,  a  Virginia  dealer  in  bark, 
entered  into  a  contract  on  May  13th,  1882,  to  sell  to  the  de- 
tciulaiit  below,  Reilly,  a  Newark  tanner,  for  use  in  his  busi- 
ncjis,  fifty-two  car-loads  of  bark  at  the  price  of  $18  per  ton, 
to  be  delivered  at  the  rate  of  one  car-load  per  week  until  the 
whole  should  have  been  delivered.  Under  this  contract,  five 
car-loads  were  actually  delivered.  This  was  stored  by  Reilly 
in  a  loft  over  his  tannery  with  other  bark.  It  was  all  paid 
for  ;it  the  contract  price  by  July  3d,  1882,  but  none  of  it  was 
u.sed  until  July  loth.  Reilly  claims  that  it  was  then  found 
to  be  i^nusty,  lumpy  and  unfit  for  the  purpose  for  which  it  had 
been  bought,  and  shortly  after,  Reilly  notified  Blackburn  not 
to  send  any  more,  first  by  mail,  alleging  that  he  was  over- 
crowded, and  shortly  afterward  in  a  personal  interview,  alleg- 
iny;  its  unmerchantable  condition. 

In  Jaiuiary,  1883,  and  before  the  expiration  of  the  year 
within  which  the  bark  was  to  have  been  delivered,  Blackburn 
brotisrht  suit,  settinji;  forth  the  above  contract  and  the  breach 
of  it.  The  defendant  pleaded  the  general  issue.  Before  trial, 
however,  the  parties  came  to  an  understanding  and  made  an 
agreement  in  writing,  dated  March  27th,  1883,  which  was 
delivered  on  A[)ril  4th,  1883.     By  its  terms  it  was  stipulated 
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that  the  contract  for  the  breach  of  which  suit  had  been 
brought,  should  be  completed  by  the  delivery  by  Blackburn 
of  a  sufficient  number  of  car-loads  of  bark  to  make,  with 
what  had  already  been  delivered,  fifty-two  car-loads,  at  the 
price  of  $17  per  ton,  payable  on  delivery  of  each  car-load. 
This  new  agreement  then  went  on  to  provide  as  follows : 

"  4.  One  car-load  only  shall  be  delivered  during  each  week 
after  shipments  shall  begin,  and  said  shipments  shall  begin  on 
the  first  day  of  April  next,  or  within  ten  days  thereafter. 

"  6.  This  suit  shall  not  be  discontinued  or  non  prossed  until 
the  final  completion  of  this  contract.  The  plaintiff  shall  then 
discontinue  it  without  costs ;  but  in  case  of  a  breach  of  this 
contract  by  said  Reilly,  the  plaintiff  may  proceed  in  this  suit 
by  requiring  the  defendant  to  plead,  and  the  suit  shall  proceed 
thereon  to  trial,  and  the  damages  to  be  recovered  shall  be 
measured  by  the  original  contract  sued  on.  Said  Reilly  shall, 
on  the  execution  hereof,  pay  the  taxed  costs  of  the  plaintiff. 
It  is  understood  that  this  suit  is  not  settled  unless  the  terms 
of  this  contract  are  faithfully  carried  out  by  said  Reilly." 

Blackburn  did  not  deliver  any  bark  within  the  ten  days 
stipulated,  or  subsequently.  Reilly,  on  his  part,  tendered  the 
costs  on  April  21st,  and  gave  notice  that  he  would  not  receive 
any  bark  under  the  contract,  because  of  the  lapse  of  time. 
Tlie  tender  was  refused,  and  Blackburn  insisted  on  proceeding 
in  the  original  suit.  Reilly  then  pleaded  puis  darrein  con- 
tinuance, two  additional  pleas  setting  forth  the  new  agreement, 
Blackburn's  failure  to  deliver  under  it,  and  Reilly's  tender  of 
costs,  to  which  Blackburn  demurred,  and  judgment  was  given 
in  favor  of  the  demurrant.  The  case  then  went  to  trial  on 
the  general  issue  as  originally  pleaded,  the  damages  claimed 
being  damages  for  the  breach  of  the  first  agreement.  The 
defence  interposed  was  that  the  delivery  of  five  loads  of  un- 
merchantable bark  justified  the  defendant  in  refusing  to  receive 
any  more  bark  under  the  contract.  This  defence  was  over- 
ruled by  the  court,  and  the  plaintiff'  had  judgment.  Excep- 
tions being  sealed  for  the  defendant,  he  brought  this  writ  of 
error. 
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For  the  plaintiff  in  error,  F.  W.  Stevens. 

I.  The  court  erred  in  charging  the  jury  tliat  the  true  test 
of  the  right  of  a  party  to  a  continuing  contract  to  put  an  end 
to  it,  is  its  repudiation  by  the  other  party ;  that  in  the  case  in 
hand  there  was  no  evidence  of  such  repudiation  by  Blackburn, 
and  that,  therefore,  though  Blackburn  for  two  months  con- 
tinued to  furnish  unmerchantable  bark,  the  quality  of  which 
was  not  discovered  till  after  payment,  Reilly  was  not  at  liberty 
to  put  an  end  to  the  agreement. 

This  ruling  involves  the  consideration  of  two  distinct  ques- 
tions :  (1)  When  can  a  party  to  a  continuing  contract  put  an 
end  to  it  by  reason  of  the  failure  of  the  other  party  to  per- 
form his  part  of  it  ?  (2)  Is  it  true  that  there  was  no  evidence 
of  any  repudiation  of  this  contract  by  Blackburn? 

These  questions  will  be  discussed  in  their  order. 

The  general  rule  unquestionably  is  that  in  executory  agree- 
ments for  the  sale  of  goods  the  obligation  of  the  vendor  to 
deliver,  and  of  the  buyer  to  pay,  are  concurrent  conditions  in 
the  nature  of  mutual  conditions  precedent,  and  that  neither 
can  enforce  the  contract  against  the  other  without  showing  per- 
formance, or  an  offer  to  perform,  or  averring  readiness  or  will- 
ingness to  perform  his  own  promise.  2  Benj.  on  Sales  {Cor- 
bin^s  ed.,)  §  897.  So  that  if  the  agreement  in  this  case  had 
stipulated  for  the  delivery  at  one  time  of  fifty-two  car-loads 
of  merchantable  bark,  instead  of  stipulating  for  fifty-two 
weekly  deliveries  of  the  same  amount,  proof  that  five  of  the 
car-loads  sought  to  be  delivered  were  unmerchantable  would 
justify  the  repudiation  of  the  entire  contract,  Reilly  would 
not  have  been  obliged  to  accept  forty-seven  car-loads  of  mer- 
chantable and  five  car-loads  of  unmerchantable  bark. 

But,  it  is  said,  if  delivery  is  to  be  made  at  intervals,  the 
contract  then  becomes  a  continuing  contract,  and  the  rule  is 
otherwise. 

That  the  authorities  on  this  subject  are  conflicting  is  con- 
ceded, but  that  the  weight  of  authority,  either  in  this  country 
or  in  England,  accords  with  the  ruling  in  the  court  below,  is 
denied. 
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The  fii-st  case  bearing  directly  upon  the  point  at  issue  is 
Withers  V.  Reynolds,  2  B.  &  Ad.  882.  Defendant  agreed  to 
furnish  plaintiff  with  straw  from  October  to  June,  at  the  rate 
of  three  loads  in  a  fortniglit,  and  plaintiff  agreed  to  pay  de- 
fendant "  33s.  per  load  for  each  load  of  straw  so  delivered  on 
his  premises  to  June  24tli."  The  straw  was  regularly  sent 
till  the  end  of  January,  when,  plaintiff  being  in  arrears  in  his 
payments,  called  upon  defendant  and  tendered  the  price  of  all 
the  straw  delivered  except  the  last  load,  saying  that  he  would 
always  keep  one  load  on  hand.  To  this  defendant  objected, 
and  after  accepting  tiie  money  tendered  refused  to  send  any 
more  straw  unless  it  was  paid  for  on  delivery,  and  no  more 
was  sent.     It  was  held  that  plaintiff  could  not  sue  for  this 

failure  to  send. 

Here  the  only  breach  was  a  failure  to  pay  for  the  last  load 
sent,  and  a  verbal  statement  "that  he  [plaintiff]  should 
always  keep  one  load  on  hand." 

The  next  case  is  Hoare  v.  Rennie,  5  Hurl.  &  N.  19,  where 
the  plaintiff,  failing  to  ship  the  amount  of  iron  he  had  agreed 
to  ship  in  the  first  of  the  three  successive  months  during  which 
he  was  to  send  it,  was  not  permitted  to  recover  damages  for  tlie 
refusal  of  the  defendant  to  accept  in  the  subsequent  months. 
The  case  is  directly  in  point,  and  while  it  has  been  criticised 
by  some  of  the  English  judges,  in  cases  to  be  hereafter  men- 
tioned, it  has  been  as  strongly  approved  by  other  judges  of 
equal  reputation,  one  of  whom  (Lord  Bramwell)  is  now  sitting 
m  the  House  of  Lords. 

In  Bloomer  v.  Bernstein,  L.  R.,  9  C.  P.  588,  Lord  Cole- 
rid^re  based  his  decision  upon  the  authority  of  Withet^s  v.  Rey- 
uolds,  supra,  and  so  directly  affirmed  it. 

Bradford  v.  Williams,  L.  R.,  7  Exch.  258,  was  decided 
upon  the  authority  of  Withers  v.  Reynolds,  and  Hoare  v. 
Rennie,  and  is  likewise  in  my  favor. 

Poussard  v.  /Spiers,  L.  R.,  1.2  Q.  B.  Div.  410,  the  case  of 
an  opera  singer  who  failed  (through  sickness)  to  appear  on  the 
first  night  of  her  engagement,  seems  to  rest  substantially  on 
the  same  foundation. 
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One  of  the  last  cases  on  this  side  of  the  question,  decided, 
too,  in  the  Court  of  Appeals,  is  Honck  v.  3fuller,  7  Q.  B.  Div. 
92,  where  the  prior  cases  are  reviewed.  Hoare  v.  Rennie  is 
followed,  and  Simpson  v.  Orippin,  infra,  disapproved,  by  a 
majority  of  the  court. 

And,  finally,  in  the  case  of  the  Mersey  Steel  and  Iron  Com- 
pany V.  Naylor,  relied  upon  by  the  court  below,  when  the  case 
got  into  the  House  of  Lords,  L.  R.,  9  App.  Cos.  434,  (which 
was  after  the  verdict  in  this  case,)  Lord  Brarawell  declared  that 
he  still  adhered  to  the  views  expressed  by  him  in  Honck  v. 
Muller,  and  dissented  from  the  views  of  Jessel,  M.  R.,  in  the 
case  then  under  review.    This  is  the  latest  case  on  the  subject. 

The  cases  cited  as  authorities  on  the  other  side  are  Weave?- 
V.  Lessions,  6  Taunt.  154 ;  Jonassohn  v.  Young,  4  B.  &  S.  296  ; 
Simpson  v.  Crippin,  L.  R.,  8  Q.  B.  14 ;  Roper  v.  Johnson,  L. 
R.,S  a  P.  167;  Brandt  v.  Lawrence,  1  Q.  B.  Div.  344; 
Freeth  v.  Burr,  L.  R.,  9  C.  P.  208,  and  Mersey  Steel  and  Iron 
Company  v.  Naylor,  9  Q.  B.  Div.  648,  in  the  Court  of  Ap- 
peals. They  do  not  all  hold  the  same  doctrine.  In  Simpson 
V.  Crippin,  plaintiff's  agreement  was  to  take  "  from  6000  to 
8000  tons  of  *  *  *  coal  *  *  *  iu  equal  monthly 
quantities  during  the  period  of  twelve  months."  He  took 
only  one  hundred  and  fifty-eight  tons  during  the  first  montii, 
and  for  this  breach  defendant  canceled  the  contract.  Held, 
that  he  was  not  justified  in  so  doing,  by  a  majority  of  the 
court,  against  the  opinion  of  Mellor,  J.,  who  thought  Hoare 
V.  Rennie  was  undistinguishable  from  the  case  then  in  hand. 
In  Roper  v.  Johnson,  which  came  up  immediately  after  Simp- 
son V.  Crippin,  and  which  was  exactly  similar,  there  was  no 
argument  on  the  point,  counsel  conceding  that  the  decision  of 
a  co-ordinate  division  of  the  court  would  be  followed,  and 
that  the  proper  tribunal  in  which  to  argue  the  question  was 
the  appellate  court. 

Simpson  v.  Crippin  goes  farther  than  any  other  case,  and 
holds  that  the  failure  (no  matter  how  inexcusable)  on  the 
part  of  the  vendee  to  comply  at  the  outset  with  the  terms  of 
his  contract,  will  not  justify  the  vendor  in  rescinding  it.     The 
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in  tlie  Appellate  Court,  and  is  not  sustained  by  Freeth  v.  Bui  r 
and  the  3fersey  Steel  and  Iron  Co.  v.  Na.ylor  supra  which 
merely  hold,  in  the  language  of  Lord  Coleridge,  that  lu 
cases  of  this  sort,  where  the  question  is  whether  the  one  party 
is  set  free  by  the  aetion  of  the  other,  the  real  matter  for  con- 
sideration is  whether  the  acts  and  conduct  of  the  one  do  or  do 
not  amount  to  an  intimation  of  an  intention  to^a^^^^do^  ^"^ 
altogether  refuse  performance  of  the  contract;  tne 

true  question  is,  whether  the  acts  and  conduct  of  the  party 
evince  an  intention  no  longer  to  be  bound  by  the  contract.    _ 

It  is  respectfully  submitted  that  the  rule,  as  laid  down  m 
Simpson  ..  Crippin,  even  as  modified  by  Freeth  ..  Burr,  is 
opposed  to  the  weight  of  authority,  to  analogy  and  to  reason. 
The  last-named  case  is  a  compromise  between  Hoare  ..  Rennie 
and  Simpson  ..  Crippin,  and  is  opposed  to  the  course  of  de- 
cision on  analogous  questions.  It  makes  the  question  one  of 
intent,  to  be  settled  by  a  jury,  rather  than  of  law,  to_be  de- 
cided bv  the  court.  It  is  as  if  in  Smith  v.  Brady,  1  NY. 
174  the  court  had  left  it  to  the  jury  to  say  whether,  when  the 
plaintiff  put  the  joists  in  the  cottages  he  was  building  sixteen 
Lches  apart,  instead  of  twelve,  as  the  contract  called  for,  he 
winded  to  violate  his  contract. 

Again,  on  principle,  why  should  not  the  parties  to  a  con- 
tinuing contract  be  held  as  strictly  to  their  engagements  as  they 
are  on'any  other  species  of  contract?  The  eases  ^fT— 
V.  Lucas,  1  E.  &  E.  581,  and  Smth  v.  Brady,  HN.Y  m 
illustrate  how  strictlv  parties  are  held  to  their  agreement,  and 
i  the  case  of  Bo.ark  v.'  Dudley,  15  Vroom  304,  our  own 
courts  have  preferred  to  adhere  to  that  line  of  decision  wh  ch 
compels  a  strict  performance  rather  than  resort  to  the  so-called 
equitable  rule  prevailing  in  Massachusetts,  which  allow,  a 
recovery  without  performance. 

The  true  distinction  is  that  suggested  by  the  court  in  Honck 
.  Muller,  that  '^  where  no  part  of  a  contract  has  been  per- 
formed, and  one  party  to  it  refuses  to  perform  the  entirety  to 
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be  performed  by  him,  the  other  party  has  a  right  to  refuse  to 
perform  any  part  to  be  performed  by  hira," 

And  all  the  cases  relied  upon  by  the  defendant  in  error, 
except  Simpson  v.  Crippin,  can  be  reconciled  on  this  distinc- 
tion. Thus,  in  Weaver  v.  Sessions,  the  breach  of  the  cove- 
nant occurred  some  time  after  the  lease  had  gone  into  effect; 
when,  is  not  stated  in  the  plea,  and  the  same  remark  applies 
to  Jonassohn  v.  Young  and '  Brandt  v.  Lawrence.  If,  before 
a  breach,  a  considerable  part  of  the  contract  has  been  per- 
formed by  both  parties  to  it,  it  seems  impossible  to  assert  that 
the  covenant  afterward  broken  Avill  go  to  the  whole  of  the 
consideration.  In  such  a  position  of  affairs,  the  court  does  not 
relieve  the  party  from  the  consequences  of  his  breach,  from 
any  desire  to  excuse  it,  but  because  of  the  impossibility  of 
undoing  what  has  already  been  done ;  the  contract  has  been 
in  part  performed,  and  the  court  must  deal  with  it  accordingly. 
To  give  a  cross-action  for  damages  is  all  that  is  practicable ; 
and  this  is  in  strict  accordance  with  the  third  rule  given  by 
Sergeant  Williams,  in  his  note  to  Pordage  v.  Cole,  1  Wms. 
Saunders  320,  note  b  ;  but  where  the  first  act  of  one  of  the 
parties  to  an  agreement  is  a  palpable  violation  of  it,  in  a  term, 
too,  which  is  seen  to  be  of  the  essence  of  it,  why  should  he  be 
permitted  to  assert — "  I  admit  that  I  have  broken  my  agree- 
ment from  the  outset — that  I  have  not  as  yet  performed  a 
single  term  of  it — and  yet  I  call  upon  you,  who  have  sought 
to  rescind  it  because  of  my  breach,  to  pay  me  damages,  because 
of  such  rescission  ?" 

The  case  in  hand  is  a  strong  illustration  of  the  evils  that 
would  attend  the  rule  as  enunciated  in  the  court  below.  A 
bark  manufacturer  makes  a.  continuing  contract,  in  order  that 
he  may  have  a  regular  supply  of  good  bark  the  year  round. 
The  tanning  of  hides  must  go  on  without  interruption,  (as  the 
evidence  in  this  case  shows) ;  if  it  did  not,  hundreds  of  skins 
costing  thousands  of  dollars  would  be  spoiled.  The  process 
is  absolutely  dependent  upon  a  constant  supply  of  the  liquor 
which  the  bark  yields.  His  covenant  to  pay  is  made  only 
because  of  the  covenant  of  the  vendor  to  furnish  a  regular 
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supply  of  the  bark  at  the  times  agreed  upon.  If  tJie  bark  be 
unfit  for  use,  or  be  not  deliverGcl  at  the  times  agreed  upon,  the 
principal,  if  not  the  only,  consideration  for  the  buyer's  con- 
tract, is  gone.  Why  the  vendor  should,  at  the  outset,  be 
allowed  to  violate  a  fundamental  part  of  his  agreement,  and 
yet  the  vendee  be  without  power  to  put  an  end  to  it,  and  so 
secure  himself  against  loss,  is  hard  to  perceive.  Even  if  the 
question  were  one  of  fact — was  it  necessary  to  the  defendant's 
business  that  this  bark  should  be  regularly  furnished  and  be 
merchantable,  that,  at  least,  ought  to  have  been  left  for  the 
consideration  of  the  jury. 

Second.  But  it  is  contended,  further,  that  even  if  this  court 
should  adopt  the  rule  as  declared  in  Freeth  v.  Burr  and  the 
Mersey  Steel  and  Iron  Company  v.  Naylor,  then  it  ought  to 
have  been  submitted  to  the  jury  as  a  question  of  fact,  whether 
the  continued  failure  to  deliver  merchantable  bark  for  nearly 
two  months  was  not  evidence  from  which  a  jury  would  be  at 
liberty  to  infer  an  intention  wholly  to  abandon  the  contract. 
In  considering  this  question,  the  jury  would  naturally  have 
more  regard  to  the  acts  of  the  plaintiff  than  to  his  words. 
Will  it  be  said  that  five  unequivocal  acts  in  violation  of  the 
contract,  and  none  in  pursuance  of  it,  were  an  insufficient 
foundation  for  this  inference.  How  many  acts,  then,  must 
the  plaintiiF  do,  in  order  to  justifv  the  court  in  submitting 
them  to  the  jury — twenty,  thirty  or  forty?  Is  their  precise 
number  a  question  of  law  for  the  court?  It  is  submitted  that 
even  if  the  court  should  adopt  the  rule  in  Freeth  v.  Burr,  the 
court  below  erred  in  not  submitting  to  the  jury,  on  the  ques- 
tion of  intent  to  abandon  or  disregard  the  contract  in  its 
entirety,  the  plaintiiT's  acts  in  violation  of  it. 

The  American  cases  are  all  stated  in  Mr.  Corbin's  note  to 
Benj.  on  Sales,  vol.  II.,  §  909.  He  comes  to  the  conclu- 
sion that  the  weight  of  American  authority  is  opposed  to 
Simpson  v.  Crippin.  A  perusal  of  those  generally  cited  in  this 
connection  shows  that  most  of  them  touch  but  slightly  the 
point  under  consideration  ;.  of  those  that  do  the  majority  are 
in  accord  with  Hoare  v.  Rennie.     The  following  cases  are  in 
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]>oiiit:  Kiny  Philip  3fiUs  v.  Slater,  12  R.  I.  82;  Stewart  v. 
3Iary,  7  III  App.  508  ;  Bradley  v.  King,  44  III.  339  ;  Nor- 
rlngton  x.  Wright,  U.  S.  Clr.  Ct.,  II  L.  Rep.  287. 

II.  The  Circuit  Court  erred  in  adjudging  that  the  facts 
stated  in  defendant's  pleas  puis  darrein  continuance  were  in- 
sufficient in  law  to  bar  the  plaintiff's  action. 

The  agreement  set  forth  in  the  pleas,  if  not  broken  by  the 
defendant,  is  a  complete  answer  to  the  plaintiif's  declaration. 
Good  V.  Cheesman,  2  B.  &  Ad.  328 ;  Cartwright  v.  Cook,  3 
B.  &  Ad.  701 ;  Babcoch  v.  Hawkins,  23  Vt.  561  ;  Evans  v. 
Powis,  1  Exch.  602. 

It  is  respectfully  insisted  (1)  that  the  agreement  was  not 
broken  by  the  defendant ;  (2)  if  it  was,  that  such  breach  went 
only  to  an  insignificant  part  of  the  consideration,  and  was  not, 
therefore,  such  an  one  as  justified  the  plaintiff  in  rescinding 
the  ncAV  contract  and  continuing  his  suit  on  the  original  one. 

First.  The  defendant,  Reilly,  did  not  break  the  agreement 
set  out  in  the  plea.  The  only  breach  pretended  is  his  failure 
to  pay  the  taxed  costs  before  April  21st.  The  agreement  was 
delivered  April  4th.  It  stipulated  that  "said  Reilly,  on  the 
execution  thereof,  pay  the  taxed  costs  of  the  plaintiff,"  and 
these  costs  were  actually  tendered  April  21st.  (April  23d,  in 
the  printed  copies,  is  a  mistake.)  It  is  quite  manifest  that 
the  costs  were  not  to  be  pai-d  contemporaneously  with  the  de- 
livery of  the  agreement.  Had  that  been  the  intention,  the 
plaintiff  would  not  have  accepted  it  without  such  payment, 
but  the  allegation  of  the  plea  is  that  it  was  accepted  and  re- 
ceived. But  if  they  were  to  be  paid  after  delivery,  the  defend- 
ant had  a  reasonable  time  in  which  to  tax  and  pay  them.  The 
])laintiff  (so  the  allegation  of  the  plea  is)  failed  to  deliver  a 
taxed  Ijill  of  costs,  and  so  the  defendant  Avas  obliged  to  tax 
them.  Considering  that  the  issue  was  one  pending  in  the 
Supreme  Court,  and  that  the  defendant  and  the  attorneys  of 
both  parties  resided  and  had  their  offices  in  Newark,  can  it  be 
said,  as  a  matter  of  law,  that  seventeen  days  was  an  unreason- 
able time  in  which  to  do  this,  when  the  statute  allows  thirty 
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days'  time  in  whicli  to  file  so  simple  a  pica  as  that  of  the 
general  issue.  And  yet  the  court  held  the  plea  bad  on  this 
ground  alone. 

Second.  But  even  if  the  tender  came  too  late,  the  agreement 
to  pay  costs  went  only  to  a  very  insignificant  part  of  the  con- 
sideration. The  court  below  was  very  inconsistent  in  holding 
that  five  successive  failures  of  the  plaintiif  to  furnish  mer- 
chantable bark,  did  not  go  to  the  root  of  the  matter,  so  as  to 
justify  the  defendant  in  rescinding  the  first  agreement,  and 
yet  that  the  failure  of  the  defendant  to  pay  costs — a  thing 
collateral — which,  according  to  all  the  cases,  went  only  to  a 
part  of  the  consideration — -justified  the  plaintiff  in  rescinding 
the  second  agreement.  In  Boone  v.  Eyre,  1  H.  Bl.  273,  note, 
it  was  held  that  if  A  covenant  with  B,  that  for  a  gross  sum  of 
money  and  for  an  annuity,  he  will  convey  a  plantation,  and 
also  the  negroes  upon  it,  and  he  conveys  the  plantation,  but 
not  the  negroes,  a  plea  setting  up  a  failure  of  title  to  the 
negroes  is  no  answer  to  an  action  brought  for  non-payment 
of  the  annuity,  for,  say  the  court,  failure  of  title  to  a  single 
negro  would  otherwise  bar  the  action.  This  case  is  stated 
fully  in  the  note  to  Pordage  v.  Cole,  1  Wms.  Saunders  320, 
note  b,  and  is  directly  in  point. 

If  it  be  said  that  the  agreement  provided  that  in  case  of  a 
breach  of  it  by  Reilly,  the  plaintiff  might  proceed  in  the  origi- 
nal suit,  on  this  point ;  also,  Boone  v.  Eyre  is  in  point,  for  B 
there  covenanted  "  that  A  Avell  and  truly  performing  all  and 
everything  therein  contained  on  his  part  he  would  pay  the 
annuity,"  thus  providing  for  the  consequences  of  a  breach  in 
lano-uaffe  far  strona^er  than  that  used  in  the  agreement  between 
Reilly  and  Blackburn.  The  breach  here  contemplated  is 
manifestly  such  a  breach  as  would  justifv  a  rescission  of  the 
contract.  It  was  a  breach  of  the  contract  as  a  whole,  such  a 
breach  as  went  to  the  root  of  the  matter,  and  would  have  justi- 
fied Blackburn  in  bringing  a  suit  to  recover  damages  for  re- 
fusal on  the  part  of  Reilly  to  receive,  not  one  particular  car- 
load of  bark,  but  all  the  car-loads  which  Reilly  had  agreed  to 
take,  and  this  is  the  rnore  apparent  from  the  consequence 
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which  was  to  follow,  viz.,  "  the  damages  to  be  recovered  shall 
be  measured  by  the  original  contract  sued  on,"  that  suit  hav- 
ing been  brought,  and  brought  only,  for  refusal  to  receive  the 
bark. 

The  concluding  clause,  '^  it  is  understood  that  this  suit  is 
not  settled  unless  the  terms  of  this  contract  are  faithfully  car- 
ried out  by  said  Reilly,"  is  mere  repetition,  and  adds  nothing 
to  what  has  been  already  said. 

It  is  probable  that  the  glaring  inconsistency  of  holding 
Reilly  to  the  rule  laid  down  in  Simpson  v.  Crippiu,  in  respect 
of  the  original  agreement,  and  yet  entirely  disregarding  it  in 
the  case  of  Blackburn,  in  the  construction  of  the  new  agree- 
ment set  out  in  the  pleas,  escaped  the  attention  of  the  court 
below,  for  the  reason  that  the  demurrer  to  the  pleas  was  argued 
some  time  before  the  case  came  to  trial,  when  all  the  cases 
bearing  on  the  subject  were  more  carefully  considered  by  court 
and  counsel. 

In  nearly  every  contract  the  provision,  express  or  implied, 
is  that  one  party  shall  be  liable  to  perform  only  in  case  the 
other  party  performs,  or  that  the  performance  by  one  party 
shall  be  dependent  upon  performance  by  the  other  ;  but  in  the 
case  of  continuing  contracts,  the  court,  in  the  cases  cited  by  the 
other  side,  thought  it  necessary  to  make  a  distinction,  and 
wherever  a  breach  by  one  party  did  not,  to  use  their  expres- 
sion, go  to  the  root  of  the  matter,  the  other  party  was  not 
justified  in  rescinding,  and  this,  though  the  mutual  covenants 
seemed  to  be  dependent,  and  performance  by  one  party  seemed 
to  be  dependent  upon  performance  by  the  other.  The  plain- 
tiff is  in  this  dilemma :  if  the  court  adopts  the  rule  laid  down 
in  Honck  v.  Muller,  then  clearly  the  charge  to  the  jury  is 
wrong  ;  if  it  adopts  that  laid  down  in  Simpson  v.  Crippin,  then 
tlic  judgment  overruling  the  pleas  is  wrong,  for  that  rule  does 
not  permit  rescission,  unless  the  act  relied  upon  go  to  the  root 
of  the  matter — viz.,  to  the  whole  consideration — while  here 
the  payment  of  costs  went  only  to  an  inconsiderable  part  of 
it,  and  Mas  merely  collateral,  according  to  all  the  decisions. 

There  is  this  further  difficulty  about  the  plaintiff's  case : 
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By  his  demurrer  he  admits,  in  the  language  of  the  plea,  "  that 
he  failed  to  make  any  shipments  of  bark  within  the  ten  days 
after  the  said  first  day  of  April  then  next  ensuing,  as  in  said 
agreement  it  was  stipulated,  or  at  any  time  subsequent  thereto  " 
— the  first  breach  on  his  part  occurring  April  10th,  before  it 
could  be  claimed  that  the  defendant  was  in  default  as  to  costs 
(if  he  was  in  default  at  all.)  The  plaintiff  having  broken  the 
agreement  himself,  and  that,  too,  in  a  vital  point,  does  it  lie 
with  liim  to  complain  of  the  defendant? 

For  the  defendant  in  error,  Joseph  Coult. 

I.  The  first  question  arises  on  demurrer  to  second  and  third 
pleas,  which  was  sustained. 

The  suit  was  on  a  contract  for  sale  of  bark.  Blackburn 
claimed  damages  for  breach. 

After  declaration  was  filed  a  settlement  was  agreed  on,  and 
reduced  to  writing,  a  copy  of  which  is  in  the  record,  page  4. 

This  settlement  agreement  was  not  carried  out,  and  the  de- 
fendant was  ruled  to  plead. 

The  pleas  filed  were : 

1.  General  issue. 

2.  By  way  of  pleas  jmis  darrein  continuance,  accord  and 
satisfaction. 

3.  Same  plea  in  another  form. 

The  demurrer  was  to  the  second  and  third  pleas,  and  the 
objection  was  that  they  set  out  only  an  accord,  and  no  satis- 
faction. 

The  Second  Plea. — First.  This  plea  sets  out  the  agreement 
of  settlement  in  his  verbis.  It  says  that  it  was  delivered  on 
April  4th,  and  that  it  "  was  delivered  by  said  defendant  and 
accepted  and  received  by  said  plaintiff,  of  and  from  said  de- 
fendant, in  full  satisfaction  and  discharge  of  the  said  several 
promises  in  said  declaration  mentioned,  and  of  all  damages 
and  sums  of  money  thereupon  due  and  owing  or  accrued," 

There  is,  then,  an  averment  that  plaintiff  did  not  carry  out 
the  agreement,  but  that'  defendant  tendered  costs  and  was 
ready  to  carry  out  the  agreement  on  his  part. 
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The  demurrer  to  this  plea  raised  the  question  as  to  whether 
an  unexecuted  agreement  (and  this  one  appears  on  the  face  of 
the  plea  to  be  unexecuted),  could  be  pleaded  as  an  accord  and 
satisfaction. 

Blackstone  says  that  an  accord  is  a  satisfaction  agreed  on 
between  the  parties,  which,  when  performed,  is  a  bar  to  all 
actions  on  this  account.  This  is  a  definition  which  seems  to 
be  accepted  by  all  the  courts  as  a  true  exposition  of  the  law. 

"An  accord  is  one  thing,  a  satisfaction  another,  but  an  ac- 
cord executed  is  one  entire  thing,  and  is  a  complete  bar." 

This  point  arose  in  New  Jersey  in  the  case  of  Oliver  v. 
Phelps,  Spencer  180. 

The  question  arose  in  this  way :  Phelps,  a  landlord,  took 
the  goo^s  of  Oliver,  his  tenant,  by  distress  for  rent,  and  the 
tenant  brought  an  action  of  trespass  de  bonis,  alleging  that  the 
rent  had  been  satisfied  by  an  agreement  that  the  landlord's 
daughter  should  be  educated  at  a  seminary  which  the  tenant 
proposed  to  establish  on  the  leased  premises.  The  Supreme 
Court  held  that  the  agreement  was  inadmissible,  and  in  dis- 
posing of  the  question,  Hornblower,  C.  J.,  says : 

"  The  difficulty  is  created  in  the  mind  of  counsel  by  con- 
sidering; an  accord  and  satisfaction  as  one  entire  thins;.  It  is 
SO  when  executed,  but  an  accord  is  one  thing,  and  satisfaction, 
or  the  execution  of  it,  is  another.  An  accord  executory — that 
is,  an  agreement  that  the  debtor  shall  give  and  that  the  cred- 
itor shall  receive  a  hawk  or  a  horse  in  satisfaction  of  the  debt 
— is  no  bar ;  but  an  accord  executed — that  is,  the  agreement 
carried  into  effect — is  a  complete  bar." 

The  case  went  to  the  Court  of  Errors,  and  was  affirmed  on 
this  and  other  points.     Oliver  v.  Phelps,  1  Zab.  597. 

The  law  on  the  subject  of  accord  and  satisfaction  is  fully  dis- 
cussed in  1  SniUh\s  Lead.  Cas.  445,  where  it  is  laid  down  that 
three  things  are  necessary  to  make  an  accord  and  satisfaction. 

1.  The  matter  agreed  to  be  received  in  satisfaction  of  the 
debt  must  be  something  of  legal  value,  to  wiiich  the  creditor 
was  not  before  entitled. 

2.  Every  part  of  the  matter  must  be  effectual. 
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3.  The  accord  must  be  executed.  A  mere  executory  agree- 
ment by  a  debtor  can  never  be  pleaded  as  an  accord  and  satis- 
faction. 

A  plea  of  an  accord  and  a  readiness  on  the  part  of  the  de- 
fendant to  perform  it,  or  of  a  tender  of  performance,  is  bad 
on  demurrer.  Russell  v.  Lytle,  6  Wend.  390 ;  Hawley  v.  Foote, 
19  Wend.  516. 

It  may  be  objected  that  the  ruling  in  Morris  Canal  Com- 
pany V.  Van  Voorst,  1  Zah.  100,  militates  against  this  doc- 
trine. 

There  the  third  plea  was  that  the  principal  named  in  a 
bond,  who  had  defaulted,  had  given  his  note  in  full  satisfac- 
tion of  the  condition  of  the  bond,  and  that  it  was  accepted  bv 
the  plaintiff  in  full  satisfaction,  and  this  plea  was  held  good 
on  demurrer. 

The  question  was  not  whether  a  promissory  note  could  be 
pleaded  as  an  accord  and  satisfaction,  but  whether  an  accord 
and  satisfaction  could  be  pleaded  to  a  suit  on  a  bond,  and  this 
is  the  only  question  discussed  in  the  opinion  on  that  plea. 

The  equally  important  question  as  to  whether  the  note  was 
a  satisfaction  receives  no  attention,  and  we  submit  that  the 
case  is  not  well  considered. 

The  case  is  founded  on  Strang  v.  Holmes,  7  Wend.  223, 
where  the  point  was  whether  a  deed  of  conveyance  accepted, 
could  be  alleged  by  way  of  accord  and  satisfaction  to  a  suit  on 
a  bond. 

In  the  old  case  of  Cock  v.  Honychurch,  T.  Raym.  203,  2 
Keble  690,  cited  in  2  Pars,  on  Cont.  681,  the  case  was  tres- 
pass for  an  assault.  The  plea  was  a  concord  between  the 
parties  that  the  defendant  should  pay  plaintiff  £3  and  his 
attorney's  bill ;  that  he  had  paid  the  <£3,  and  was  ready  to 
pay  the  attorney's  bill,  but  he  never  showed  him  any.  Held, 
no  defence,  because  not  wholly  executed. 

A  tender  of  performance  is  no  bar.  Brooklyn  Bank  v.  De 
Gramo,  22  Wend.  342.  In  Noe  v.  Christie,  51  N.  Y.  270, 
the  accord  Avas  that  the  defendant  sliould  pay  $70  and  costs. 

Lott,  C.  J.,  says :  "  It  is  conceded  that  the  costs  required 
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to  be  paid  under  the  agreement  set  up  were  never,  in  Juct, 
paid,  and  assuming  that  they  were  tendered,  that  fact  was  not 
equivalent  to  its  [the  accord's]  execution.  It  was,  neverthe- 
less, at  most,  a  simple  unexecuted  accord,  and  was  not  satisfac- 
tion."    Citing  Day  v.  Roth,  18  iV.  F.  448. 

Second.  A  comparison  of  the  contract  set  out  in  the  declara- 
tion, with  the  settlement  contract  set  out  in  the  plea,  shows  that 
the  two  are  identical  in  all  material  points  excepting  the  price. 
The  price  in  the  original  contract  was  $18  per  ton;  in  the 
settlement  agreement,  $17  per  ton.  The  quantity  to  be  deliv- 
ered was  the  same,  the  place  of  delivery  was  the  same.  Noth- 
ing is  said  about  the  quality  of  the  bark  in  the  original  con- 
tract, but  it  must  be  understood  to  be  good,  merchantable 
bark. 

Now,  the  original  contract  is  broken,  and  the  parties  come 
together  to  settle  a  suit  brought  to  recover  damages  for  the 
breach ;  they  enter  into  a  contract  similar  to  the  original  one, 
and  the  defendant  claims  that  not  having  executed  the  second 
one,  he  may  avoid  the  first  one. 

The  contracts  are  so  similar  that  one  ought  not  to  be  taken 
as  a  satisfaction  of  the  other. 

It  is  a  promise  for  a  promise. 

An  open  account  is  not  extinguished  by  a  note  which  is  not 
paid  at  maturity,  and  suit  will  lie  on  the  account. 

The  matter  given  must  be  something  to  which  the  creditor 
theretofore  had  no  right.  Here  the  plaintiif  had  a  legal  right 
to  everything  which  he  got  under  the  second  agreement.  The 
defendant  got  what  he  had  no  legal  right  to — a  reduction  in 
the  price — and  he  ought  not  to  allege  that  as  a  reason  for 
abrogation  of  the  original  contract.  See  1  Smith's  Lead.  Cas. 
456,  §  3. 

The  Third  Plea. — First.  This  plea  is  accord  and  tender,  and 
is  liable  to  all  tlie  objections  made  to  the  second  plea. 

Besides,  it  shows  that  the  tender  was  made  after  refusal  to 
perform,  April  21st. 

We  submit  that  there  is  no  error  in  this  part  of  the  record. 
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II.  The  second  most  important  question  which  we  have  to 
consider  is,  whether  the  direction  of  the  court  on  the  trial  over- 
ruling the  defence  interposed  by  the  defendant  was  correct. 

As  has  ah-eady  been  stated,  the  action  was  for  a  breach  of 
contract.  The  breach  complained  of  was  a  refusal  of  the  de- 
fendant to  receive  the  bark  which  he  had  contracted  to  take 
and  pay  for.  He  sought,  on  the  trial,  to  excuse  himself  by 
showing  or  offering  evidence  tending  to  prove  that  the  bark 
which  he  had  received  under  the  contract  and  paid  for  was  of 
an  inferior  quality,  not  merchantable  bark. 

The  precise  question  is  this :  In  a  contract  for  successive 
deliveries,  each  delivery  to  be  paid  for  when  received,  will  a 
failure  on  the  part  of  one  party  to  jiaakc  one  of  the  deliveries, 
according  to  the  terms  of  the  contract,  authorize  the  other  to 
rescind  the  contract  entirely,  and  refuse  to  accept  any  further 
deliveries  when  tendered,  according  to  the  terms  of  the  con- 
tract ? 

This  question  has  recently  received  much  attention  from  the 
courts,  and  is  of  very  great  importance  to  the  mercantile  com- 
munity. 

It  does  not  seem  needful  or  proper  that  we  should  make  an 
abstract  of  the  cases  in  our  brief;  they  have  been  carefully 
collected  and  compared  in  the  second  volume  of  Benj.  on 
Sales  {4th  Am.  ed.,)  §  901,  p.  782,  and  in  the  elaborate  notes 
of  the  American  editor  at  page  787 ;  also  in  the  still  more 
complete  notes  of  Mr.  Landreth  of  the  Philadelphia  bar,  to 
the  case  of  Norrington  v.  Wright,  21  Am.  L.  Reg.  (N.  8.) 
395.  These  cases  show  that  this  subject  has  been  forced 
upon  the  attention  of  the  courts  by  the  constantly  increasing 
luimber  and  importance  of  the  questions  of  this  class,  which 
have  arisen  as  the  business  of  the  country  has  progressed  and 
become  more  complicated.  In  the  case  under  consideration  an 
examination  of  the  evidence  clearly  shows  that  the  plaintiflF,  if 
in  fault  at  all,  was  without  any  information  from  the  defendant 
at  the  time  when  he  terminated  the  contract,  and  refused  to 
accept  the  bark,  of  the  fact.  Correspondence  between  the 
parties,  shows  that  he  was  at  the  time  anxious  to  proceed  with 
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the  contract  on  his  part  according  to  its  terms.  There  is  noth- 
ing in  this  case  to  show  that  the  plaintiff  wilfully  or  intention- 
ally failed  to  perform  the  contract  on  his  part.  If  the  bark 
delivered,  or  any  part  of  it,  was  not  of  good  quality,  it  is  not 
shown  that  this  fact  was  Mdthin  his  knowledge  or  brought  to 
his  attention.  All  the  bark  delivered  was  paid  for  by  the 
defendant,  according  to  the  contract,  except  the  last  car-load, 
which  he  refused  to  receive.  The  refusal  to  receive  this  or 
any  other  bark  under  the  contract  was  not  placed  upon  the 
ground  that  the  bark  delivered  and  paid  for  was  not  of  a 
merchantable  quality.  From  the  correspondence  it  would 
seem  that  all  the  bark  received  and  paid  for  had  been  accepted 
and  passed  upon ;  and  that  the  reason  for  the  refusal  was  that 
the  defendant  wanted  no  more  bark  at  $18  per  ton. 

If  the  doctrine — which  seems  now  to  be  well  established — 
is  "  that  in  contracts  where  a  breach  by  the  party  suing  is  a 
breach  of  only  a  part  of  the  consideration  moving  from  him, 
and  such  breach  can  be  compensated  in  damages  without  any 
necessity  of  annulling  the  whole  contract,  that  a  true  construc- 
tion of  such  a  contract  is,  that  it  is  not  a  condition  precedent 
to  the  obligation  to  tender  or  accept  a  part ;  and  that  the  other 
party  should  have  been  or  should  be  always  ready,  willing  and 
able  to  accept  or  tender  the  whole,"  then  it  applies  to  this  case 
with  great  force.  The  circumstances  bring  this  case  clearly 
within  the  reasoning  of  the  court  in  Jonasohn  v.  Young,  Simp- 
son V.  Crippon,  Freeth  v.  Burr,  Houch  v.  Miller,  and  Mersey 
Steel  and  Iron  Co.  v.  Nay  lor. 

Scott  V,  Kittanning  Coal  Company,  89  Pcnna.  St.  231,  237, 
is  very  much  in  point. 

We  mention  this  case  because  it  is  cited  Avith  approval  by 
Mr.  Corl)iii,  although  he  doubts  the  correctness  of  the  doc- 
trine when  applied  to  cases  where  the  circumstances  are  not 
similar.  AVe  cite  this  case  to  show  that  even  though  he  doubts 
the  correctness  of  the  main  proposition,  he  admits  that  in  cases 
similar  to  ours  no  reason  exists  why  the  contract  should  be 
deemed  at  an  end. 

It  cannot  be  possible  that  a  slight  defect  in  one  of  many 
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deliveries,  each  of  which  is  mdependent  of  the  other,  and  each 
of  which  may  well  form  a  separate  and  distinct  contract  be- 
tween the  parties,  should  be  held  to  authorize  the  other  party 
to  put  an  end  to  the  entire  series  of  contracts ;  the  consequence 
of  such  a  contract  would  be  very  disastrous.  It  would  enable 
one  party  to  take  advantage  of  a  good  contract  and  hold  the 
other  to  a  strict  performance  of  the  same,  and  yet  repudiate  it 
entirely,  as  if  it  should  become  to  his  interest  to  do  so,  if  he 
could  find  the  slightest  defect  in  a  portion  of  the  goods  received 
by  him,  although  the  other  .party  was  entirely  ignorant  of  the 
defect  and  willing  to  make  good  any  loss  suffered  thereby. 

The  comments  of  Sir  William  Bret,  in  his  opinion  in  the 
case  of  Renter  v.  Sala,  L.  R.,  4  G  P.  Div.  256,  seem  to  cover 
the  points  very  fully. 

We  feel  certain  that  the  doctrine  contended  for  by  the 
plaintiff  in  error,  which  does  not  seem  to  be  sustained  by 
either  reason  or  authority,  will  never  receive  the  sanction  of 
this  court. 

The  opinion  of  the  court  was  delivered  by 

Dixon,  J.  The  first  question  for  decision  on  this  writ  of 
error  is  whether  the  pleas  puis  darrein  contimumce  were  good. 

They  were  pleaded  in  bar  of  the  action,  and  a  prime  requi- 
site of  such  pleas  is  that  they  shall  allege  facts  whicli  form  a 
conclusive  answer  to  the  action  and  entitle  tlie  defendant  to  a 
final  judgment  in  the  cause.  1  Ch.  on  PL  525.  The  express 
terms  of  the  contract,  relied  on  in  these  pleas,  show  that  noth- 
ing growing  out  of  and  dependent  upon  tiiat  agreement  could 
have  this  broad  effect  in  favor  of  the  defendant.  According 
to  its  provisions,  the  defendant  was  forthwith  to  pay  the  costs 
of  this  suit ;  in  case  he  failed  to  comply  with  its  stipulations, 
the  suit  was  to  proceed  as  if  the  contrapt  had  not  been  made ; 
and  if  he  fully  performed  it,  the  plaintiff  was  to  discontinue 
.  the  suit  without  costs.  So  that  the  effect  upon  the  pending 
litigation,  which  could  result  from  circumstances  the  most 
favorable  to  the  defendant-,  was  that  the  plaintiff  could  be 
compelled  to  discontinue  it  without  costs.     That  is  quite  dif- 
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ferent  from  the  judgment  for  defendant  to  be  rendered  upon 
a  good  plea  in  bar,  which  would  award  costs  to  the  defendant 
and  be  conclusive  in  his  favor  upon  all  subsequent  litigation 
involving  the  same  issues.  It  is  evident  that  the  effect  which 
the  parties  intended  to  produce  on  the  pending  suit,  by  force 
of  this  agreement,  could  be  properly  secured  only  by  motion, 
not  by  plea.     The  demurrer  to  these  pleas  was  good. 

The  other  question  discussed  on  the  argument  was,  whether 
the  defendant  had  the  right  to  refuse  to  receive  any  more  bark 
in  case  he  could  satisfy  the  jury  that  the  five  loads  of  bark 
delivered  were  not  equal  in  quality  to  the  requirements  of  the 
contract. 

The  contract  provided  that  tlie  plaintiff  should  deliver 
and  the  defendant  should  receive  one  car-load  of  bark  weekly 
for  a  year  at  $18  a  ton,  payable  on  delivery.  It  belongs  to  a 
class  of  agreements  sometimes  called  continuing  contracts  of 
sale,  because  they  are  to  be  completely  performed,  not  by 
single  acts  of  delivery  and  payment,  but  by  a  series  of  such 
acts  at  stated  intervals. 

The  rule  to  be  applied  in  determining  whether  the  express 
obligations  of  such  contracts  remain,  after  one  or.  more  breaches 
})y  either  party,  has  been  the  subject  of  much  discussion  of 
late  years,  and  has  given  rise  to  some  contrariety  of  judicial 
opinion.  We  do  not  feel  constrained  by  the  phases  of  the 
present  case  to  enter  at  any  length  .upon  the  details  of  this 
discussion.  In  our  opinion,  the  rule  established  in  England 
by  the  judgment  of  the  House  of  Lords  in  3Iersey  Steel  and 
Iron  Company  v.  Naylor,  9  App.  Cas.  434,  affirming  the  judg- 
ment of  the  Court  of  Appeals  in  S.  C,  9  Q.  B.  D.  648,  is 
one  which  in  ordinary  contracts  of  this  nature  will  work  out 
results  most  conformable  to  reason  and  justic-.  The  rule  is, 
that  defaults  by  one  party  in  making  particular  payments  or 
deliveries  will  not  release  the  other  party  from  his  duty  to 
make  the  other  deliveries  or  payments  stipulated  in  the  con- 
tract, unless  the  conduct  of  the  party  in  default  be  such  as  to 
evince  an  intention  to  abandon  the  contract  or  a  design  no 
longer  to  be  bound  by  its  terms.     This  rule  leaves  the  party 
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eoraplaiiiing  of  a  breach  to  recover  damages  for  his  injury  ou 
the  normal  principle  of  compensation,  without  allowing  him 
the  abnormal  advantay-e  that  mig-ht  enure  to  him  from  an 
option  to  rescind  the  bargain.  It  also  accords  with  the 
ancient  doctrine  laid  down  by  Serjeant  Williams  in  his 
notes  to  Pordage  v.  Cole,  1  Saund.  320,  b,  that  where  a  cove- 
nant (of  the  plaintiif)  goes  only  to  part  of  the  consideration 
on  both  sides,  and  a  breach  of  such  covenant  may  be  paid  for 
in  damages,  it  is  an  independent  covenant,  and  an  action  may 
be  maintained  for  a  breach  of  the  contract  on  the  part  of  the 
defendant  without  averring  performance .  in  the  declaration. 
It,  of  course,  is  inapplicable  where  the  parties  have  expressed 
their  intention  to  make  performance  of  a  stipulation  touching 
a  part  of  the  bargain,  a  condition  precedent  to  the  continuing 
obligation  of  the  contract;  and  peculiar  cases  might  arise 
where  the  courts  would  infer  such  an  intention  from  the 
nature  and  circumstances  of  the  bargain  itself,  cases  in  which 
the  court-s  would  see  that  the  partial  stipulation  was  so  im- 
portant, so  went  to  the  root  of  the  matter  (to  use  a  phrase  of 
Blackburn,  J.,  in  Poussard  v.  Spiers,  1  Q.  B.  D.  410,)  as  to 
make  its  performance  a  condition  of  the  obligation  to  proceed 
in  the  contract. 

The  case  in  hand  is  one  of  ordinary  character,  and,  there- 
fore, the  question  under  the  rule  is,  whether  the  circumstances 
would  warrant  an  inference  by  the  jury  that  the  plaintiff  pur- 
posed to  abandon  the  contract,  or  no  longer  to  be  bound  by  its 
terms.  This  question  is,  we  think,  not  doubtful.  The  plain- 
tiff had  delivered  five  car-loads,  which  had  been  accepted  and 
paid  for  by  the  defendant,  without  any  intimation  that  they 
were  not  satisfUctory,  was  ready  to  deliver  the  sixth  when  the 
defendant  requested  delay,  and  was  prevented  from  further 
deliveries  only  by  the  peremptory  refusal  of  the  defendant  to 
receive  any  more.  Against  this  refusal  the  plaintiff  protested, 
then  proposed  an  arbitration,  and  threatened  suit  if  the  de- 
fendant should  persist,  and,  finally,  brought  this  action  for 
damasres.  In  the  face  of -all  this  there  is  not  a  shadow  of 
reason  for  saying  that  the  plaintiff  had  abandoned  or  repudi- 
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ated  the  contract.  If  the  five  deliveries  of  defective  bark  had 
been  made  against  notice  and  remonstrance,  it  might  have 
suggested  the  idea  that  the  plaintiff  meant  to  disregard  his 
obligations,"  but  by  the  defendant's  acceptance  of  and  payment 
for  the  bark  Avithout  objection,  this  ground  for  a  possible  in- 
ference of  repudiation  is  wanting  in  the  case.  We  regard  it 
as  incontestable  that  the  deliveries  were  made  in  recognition 
of  the  binding  force  of  the  agreement.  The  defendant,  there- 
fore, was  not  discharged. 

Cahen  v.  Piatt,  69  iV".  Y.  348,  was  precisely  like  the  case 
before  us.  The  plaintiff  had  agreed  to  sell  the  defendant 
glass  to  be  delivered  in  installments.  He  had  made  several 
deliveries  which  had  been  accepted  and  paid  for  by  the  de- 
fendant. Subsequently,  the  defendant  complained  of  the 
quality  an:!  refused  to  receive  any  more.  The  suit  was  for 
damages  resulting  from  the  refusal,  and  the  plaintiff  recovered. 
Scott  V.  Kittanning  Coal  Co.,  89  Penna.  St.  231,  was  also 
similar,  but  there  the  defendant  contended  that  the  conduct 
of  the  plaintiff  in  the  delivery  of  the  defective  coal  was 
fraudulent.  Yet,  the  court  held  the  defendant  would  not  be 
thereby  discharged. 

There  was  no  error  in  the  ruling  of  the  trial  j  ustice  on  this 
proffered  defence. 

The  judgment  below  should  be  affirmed. 

For  affirmanee — The  Chancellor,  Chief  Justice, 
Depue,  Reed,  Scudder.  Van  Syckel,  Brown,  Clement, 
Cole,  Paterson,  Whitaker.     11. 

For  reversal — None. 
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HENRY  M.  OLMSTED,  PLAINTIFF  IN  ERROR,  v.  THE  PRO- 
PRIETORS OF  THE  MORRIS  AQUEDUCT  ET  AL.,  DEFEND- 
ANTS IN  EBROR. 

1.  The  Morris  Aqueduct  Company,  under  the  legislation  applicable  to  it, 
has  the  right  to  supply  consumers  outside  of  the  corporate  limits  of 
the  town  with  water. 

2.  By  the  act  of  1876,  it  has  authority  to  take  by  condemnation  such 
lands  and  waters  as  may  be  necessary  for  its  purposes,  and  is  not  com- 
pelled, first,  to  eshaust  the  territory  embraced  in  the  act  of  1862. 

3.  The  word  "  necessary"  is  used  in  its  more  restricted  sense.  In  a  mat- 
ter of  such  extreme  necessity,  all  contingencies  must  be  provided  for, 
and  the  supply  siiould  be  so  ample  that  a  lack  of  water  could  not  be 
reasonably  appreiiended.  A  supply  to  that  extent  is  necessary  to 
enable  the  company  to  perform  its  duty  to  consumers. 

4.  The  courts  must  determine  whether  the  use  is  of  a  public  nature.  If 
it  is,  the  legislative  authority  over  the  subject  of  eminent  domain,  the 
circumstances  under  which,  and  the  extent  to  which  it  shall  be  excer- 
cised,  cannot  be  supervised  by  judicial  inquiry. 

5.  The  supplying  of  pure  water  by  an  aqueduct  company  is  a  measure 
of  public  utility,  for  which  there  may  be  an  ap[)ropriation  of  private 
property  under  the  power  of  eminent  domain. 

6.  Although  the  aqueduct  charter  contains  no  express  provision  requir- 
ing the  company  to  supply  all  consumers,  the  presumption  of  law  is 
that  the  legislature  intended  to  act  within  constitutional  limits,  and 
that  the  grant  to  the  company  was  for  the  purpose  of  providing  for 
the  public  necessity  and  convenience.  In  accepting  such  charter  the 
company  impliedly  engages  to  use  it  in  a  manner  that  will  accomplish 
the  legislative  design.  It  is  thereby  bound  to  supply  on  reasonable 
terms  all  who  apply  for  water.  The  case  of  Paterson  Gas  Company  v. 
Brady,  3  Duicher  245,  disapproved. 


In  error  to  the  Supreme  Court.  For  opinion  of  the  Su- 
preme Court,  .see  17  Vroom  495. 

For  the  plaintiff  in  error,  S.  H.  Little,  (with  whom  was 
Theodore  Little?) 

The  Proprietors  of  the  Morris  Aqueduct,  in  the  month  of 
June  last,  made  an  application  to  Justice  Magie  for  the  ap- 
pointment of  commissioners  to  assess  the  damages  which  will 
be  sustained  by  the  plaintiff  by  the  taking  and  diverting  from 
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his  farm  and  mill  of  the  waters  of  the  Sand  spring  and  Bailey 
brook.  The  commissioners  were  appointed,  and  the  order 
appointing  them  was  subsequently  reviewed  by  the  Supreme 
Court,  upon  certiorari,  and  confirmed.  The  plaintiff  now 
seeks,  by  writ  of  error,  to  have  that  judgment  of  the  Supreme 
Court  reversed.  He  contends  that  the  proposed  taking  is 
neither  necessary  nor  proper,  for  the  following  reasons : 

I.  The  proprietors  can  exercise  the  right  of  eminent  domain 
only  so  far  as  is  necessary  and  proper  in  order  to  supply 
Morristown  with  water. 

The  preamble  to  their  charter,  which  was  passed  November 
16th,  1799,  states  the  purpose  for  which  the  corporation  was 
created  in  these  words  :  "  Whereas,  a  number  of  the  inhabit- 
ants of  Morristown  have  associated  together  for  the  purpose 
of  supplying  themselves  and  their  neighbors  with  water,"  &c. 
The  first  section  of  the  supplement  to  their  charter,  approved 
February  17th,  18G2,  expressly  recognizes  and  more  definitely 
states  this  purpose  by  granting  power  to  said  proprietors  "  to 
add  to  and  enlarge  their  present  works,  and  to  increas<i  their 
facilities  for  furnishing  water  to  the  village  of  Morristown  to 
such  extent  and  in  such  manner  as  may  be  deemed  necessary 
and  proper,"  &c.  This  supplement  is  the  only  authority  ex- 
pressly given  to  this  company  to  acquire  property  by  condom- 
nation,  and  under  it  they  can  take  water  only  for  Morristown. 
The  terms  "  Morristown  "  and  "  town  of  Morris,"  in  section 
3  of  the  charter,  and  "  village  of  Morristown,"  in  section  1 
of  the  supplement  above  mentioned,  all  refer  to  the  same  ter- 
ritory, and  distinguish  it  from  the  "  township  of  Morris," 
which  is  referred  to  in  section  2  of  the  supplemenc  passed 
March  14th,  1832. 

The  limits  of  Morristown  are  accurately  defined  by  an  act 
for  its  incorporation,  approved  April  6th,  1865.  Pamph.  L., 
p.  819. 

The  counsel  for  the  proprietors  insisted,  in  the  brief  which 
he  submitted  to  the  Supreme  Court,  that  they  could  entirely 
disregard  the  corporate  limits  of  Morristown,  because  Avhen 
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their  charter  was  granted  and  the  supplements  thereto  were 
passed,  those  limits  had  not  been  fixed  by  law,  and  were  some- 
what indefinite.  But  Morristown  has  been  constantly  grow- 
ing, and  it  is  undoubtedly  true  that  the  territory  embraced 
within  the  corporate  limits  is  of  greater  extent  than  the  space 
properly  denoted  by  the  name  "  Morristown "  in  the  year 
1799.  There  is  no  ground  for  a  presumption  that  their 
charter  granted  to  them  a  wider  field  than  that  embraced 
within  the  present  corporate  limits  of  Morristown.  Besides, 
these  proprietors,  in  their  petition  upon  which  this  case  is 
founded,  allege  that  they  deem  it  necessary  and  that  they  have 
determined  to  add  to  their  present  works,  and  "  thereby  in- 
crease their  fiicilities  for  furnishing  water  to  the  city  of  Mor- 
ristown." And  in  this  petition  they  claim  the  right  to  take 
the  water  in  question  by  virtue  of  the  supplement  to  their 
charter  passed  in  1862,  and  of  an  act  passed  in  1876,  which 
is  entitled  "An  act  for  the  construction,  maintenance  and  ope- 
ration of  water-works  for  the  purj)ose  of  supplying  cities, 
towns  and  villages  of  this  state  with  water."  The  fifteenth 
section  of  this  act,  which  is  the  section  upon  which  this  com- 
pany relies,  limits  its  right  of  condemnation  "  to  such  extent 
as  may  be  necessary  to  carry  out  the  purposes  of  its  corpora- 
tion." 

I  insist  that  these  proprietors  have  admitted  tliat  they  have 
express  authority  to  take  water  for  use  oidy  within  the  corpo- 
rate limits  of  Morristown. 

II.  Their  nght  to  condemn  for  any  other  purposes  will  not 
be  implied.  "  The  act  authorizing  condemnation  must  be  ex- 
press and  clear.  If  there  are  doubts  as  to  the  extent  of  the 
power,  after  all  reasonable  intendments  in  its  favor,  the  doubts 
should  be  resolved  by  a  decision  adverse  to  the  claim  of  power. 
Although  a  corporation  may  be  engaged  on  a  great  public 
work,  in  which  the  power  of  condemnation  would  be  of  great 
service,  yet  the  authority  must  be  clearly  conferred,  otherwise 
the  corporation  must  purchase  from  the  owners  as  best  they 
can."     3Elk  on  Em.  Dom.,  §  48  ;  Morawetz  on  Priv.  Corp., 
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§  153;  Doughty  v.  Somerville  and  Easton  R.  R.  Co.,  1  Zab. 
443 ;  Morris  and  Essex  R.  R.  Co.  v.  Newark,  2  Stookt.  352. 

In  the  case  of  Miami  Coal  Co.  v.  Wigton,  19  Ohio  565 
the  corporation  was  created  under  a  general  act  passed  April 
8th,  1856,  as  a  supplement  to  an  act  passed  May  1st,  1852, 
to  provide  for  the  creation  and  regulation  of  incorporated  com- 
panies in  the  State  of  Ohio.  The  act  of  1856  authorized  the 
formation  of  companies  for  mining  coal,  ores  and  other  min- 
erals, and  also  the  carrying  on  of  business  usually  connected 
with  the  main  object  of  the  corporations.  It  also  provided 
that  such  corporations  should  have  all  the  privileges,  immu- 
nities and  powers  conferred  upon  manufacturing  companies  by 
the  act  of  1852  and  the  acts  supplementary  thereto. 

The  third  section  of  the  act  of  1856  provided  that  compa- 
nies orL!;:."nized  for  the  purpose  of  mining  should  be  authorized 
to  construct  a  railroad,  with  such  side  tracks,  offices,  &c.,  as 
they  deemed  necessary  for  the  purposes  of  their  incorporation, 
from  such  mine  to  any  other  railroad ;  "  and  shall,  in  respect 
to  such  railroad,  be  subject  to  and  governed  by  the  act  afore- 
said, and  the  said  supplementary,  amendatory  and  other  acts  in 
relation  to  railroads,  so  far  as  applicable  thereto." 

The  act  of  1852  provides,  ''in  relation  to  railroads,"  that 
"  such  corporation  is  a,uthorized  to  enter  upon  any  land  for 
the  purpose  of  examining  and  surveying  its  railroad  line,  and 
may  appropriate  so  much  thereof  as  may  be  deemed  necessary 
for  its  railroad,"  &c. 

It  was  held  that  a  mining  company,  organized  under  the 
law  of  1856,  was  authorized  to  build  a  railroad — that  in  re- 
respect  to  s«eh  railroad  it  would  be  governed  by  the  acts  in 
relation  to  railroads.  But  the  court  said :  "  There  is  no  ex- 
press grant  of  authority  to  condemn  laud  in  the  clause,  nor 
does  it  expressly  confer  upon  such  corporations  the  powers  and 
privileges  granted  by  law  to  railroad  corporations.  The  grant 
of  the  power  in  question  can  only  be  inferred  from  the  lan- 
ffuajie  of  the  last  clause  of  the  third  section  of  the  act  of 
1856.  But  this  power  cannot  be  derived  by  intendment  or 
inference.     Cooley  Const.  Lim.  530. 
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The  rule  which  requires  a  strict  construction  of  statutes 
authorizing  condemnation  is  well  established,  and  the  case 
above  cited  shows  how  rigidly  it  is  applied. 

But  in  the  present  case  it  is  insisted  by  the  proprietors  that 
the  supplement  to  the  act  of  April  21st,  1876,  which  was 
passed  March  22d,  1883,  (Pamph.  L.,  p.  201,)  providing 
"  that  it  shall  and  may  be  lawful  for  any  aqueduct  or  water 
company,  organized  under  the  act  to  which  this  is  a  supple- 
ment, or  specially  chartered  for  the  purpose  of  supplying  any 
city,  borough  or  town  with  water,  to  extend  its  mains  outside 
and  beyond  the  corporate  limits  of  such  city,  borough  or  town, 
along  any  road  or  street  leading  therefrom,  for  the  purpose 
of  supplying  the  dwellers  along  such  road  or  street  with  water, 
provided  a  majority  in  frontage  of  the  owners  of  land  front- 
ing on  such  road  or  street,  or  of  any  ])ortion  thereof,  proposed 
to  be  supplied,  shall  consent  thereto  in  writing,"  gives  them 
the  authority  to  take  water  for  the  use  of  persons  living  out- 
side of  Morristown.  But  I  respectfully  insist  that  no  such 
authority  can  be  derived  from  this  statute.  Is  there  any 
clause  in  it  which  expressly  and  clearly  authorizes  the  con- 
demnation of  property  of  any  kind  ?  Does  it  contain  any 
reference  to  the  taking  of  water  ?  If  the  legislature  intended 
to  confer  such  power,  why  did  it  not  say  so,  or  try  to  say  so  ? 
Perhaps  the  president  of  the  proprietors,  who  drew  this  act, 
originally  incorporated  such  a  clause  in  it,  which  the  legisla- 
ture would  not  sanction.  Certainlv  the  lano-uaffe  of  the  act 
does  not  contradict  such  supposition. 

In  the  case  of  Miami  Coal  Co.  v.  Wigton,  above  cited, 
the  court  held  that  the  company  were  expressly  authorized  to 
build  and  operate  a  railroad,  but  that  the  power  to  take  lands 
for  that  purpose  by  condemnation  was  not  expressly  given, 
and  would  not  be  implied.  So,  full  effect  can  be  given  to 
this  act  of  1883  by  holding  that  though  the  proprietors  may 
be  authorized  to  extend  their  mains  outside  of  the  corporate 
limits  and  to  supply  non-residents  with  water,  if  they  have 
sufficient,  yet  that  the  authority  to  take  water  for  that  pur- 
pose, not  being  expressly  given,  will  not  be  implied. 
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If  these  proprietors  desire  to  use  the  water  of  the  Sand 
spring  and  Bailey  brook  for  their  own  profit,  by  supplying 
persons  with  water  who  live  outside  the  corporate  limits  of 
Morristown",  they  must  purchase  this  water  from  the  owners 
as  best  they  can. 

III.  There  is  no  present  necessity  for  a  further  water  sup- 
ply for  Morristown. 

Whether  or  not  there  is  such  necessity  is  a  matter  of  fact  to 
be  decided  by  an  appropriate  tribunal.  The  legislature  has 
not  constituted  this  company  such  tribunal.  It  should  not  be 
judge  in  its  own  case.  The  company's  charter  and  the  law 
of  1876,  [Rev.,  p.  1365,)  under  which  this  application  is 
made,  allow  a  Supreme  Court  justice,  upon  application  to  him 
by  the  company,  to  appoint  commissioners  to  assess  damages. 
If  the  land-owner  disputes  the  facts  upon  which  the  applica- 
tion is  based,  these  disputed  facts  must  be  determined  by  the 
Supreme  Court.  And  the  whole  case  is  now  before  this  court 
for  its  consideration.  Hudson  Tunnel  Co.  ads.  Iforris  and 
Essex  R.  R.  Co.,  9  Vroom  549;  Pamph.  L.  1881,  p.  34, 
"  Ce7'tiorari." 

The  present  New  York  doctrine  is  that  the  court  is  to  de- 
termine, upon  the  application  by  a  railroad  company  to  acquire 
lands,  the  question  of  the  necessity  and  extent  of  the  appro- 
priation, and  that  the  land-owner  may  contest  the  question. 
The  burden  is  on  the  company  to  show  the  necessity.  3IiUs 
on  Eminent  Domain,  §§  11,  58;  Green's  Brice's  Ultra  Vires 
388  ;  Matter  of  N.  Y.  ant.  R.  R.,  6Q  K  Y.  407  ;  Van  Rem- 
selaer  and  Saratoga  R.  R.  Co.  v.  Davis,  43  N.  F.  137 ;  Jer- 
sey City  V.  Montdair  R.  R.  Co.,  6  Vroom  329 ;  Camden  and 
Amboy  R.  R.  Co.  v.  Woodruff,  7  Vroom  95.  It  must  be  a 
present  necessity  for  more  water.  Gi'egory  v.  Mayor  and 
Aldermen  of  Jersey  City  7  Vroom  166. 

The  plaintiff  has  been  obliged  to  rely  ujion  the  officers  and 
agents  of  the  defendant  for  a  statement  of  the  facts  in  this 
cause.  The  case  almost  wholly  depends  upon  the  evidence 
of  a  single  witness,  and  he  is  bound  to  the  interest  of  the  de- 
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fendant  by  triple  bonds :  he  is  one  of  the  proprietors,  he  is 
the  president  of  the  corporation  and  their  counsel  in  this 
cause.  On  the  otlier  hand,  the  defendants  have  relied  upon 
him  to  state  their  case  under  oath,  and  in  such  a  manner  as  to 
lead  this  court  to  believe  that  it  is  necessary  for  them  to  take 
more  water. 

I  insist  that  these  proprietors  are  not  authorized  to  take  the 
plaintiff's  water  by  condemnation,  in  order  to  escape  the  in- 
convenience to  themselves,  incident  to  securing  a  constant  and 
adequate  supply  by  storage  and  pumping.  There  must  be  an 
actual  necessity  to  justify  their  exercise  of  the  power  of  emi- 
nent domain.  Inhabitants  of  Greenmch  v.  Easton  &  Amboy 
R.  R.  Co.,  9  a  E.  Green  217  ;  S.  C,  10  C.  E.  Green  566; 
Central  R.  R.  Co.  v.  Hudson  Terminal  Co.,  17  Vroom  292. 

Do  these  proprietors  show  an  inconvenience  which  this  court 
will  determine  is  equivalent  to  a  necessity,  and  brings  their 
case  within  the  rule  ? 

IV.  If  there  is  need  of  more  water  for  Morristown,  then 
said  proprietors  are  required  first  to  tal^e  the  water  of  springs 
and  streams  westward  of  Morristown,  and  between  the  direct 
road  from  Morristown  to  Mendham,  and  the  direct  road  from 
Morristown  to  Baskinffrid^e. 

The  supplement  to  the  charter  of  the  proprietors,  approved 
February  17th,  1862,  which  contains  the  only  provision  con- 
ferring expressly  upon  this  company  the  right  of  eminent 
domain,  limited  the  exercise  of  that  right  to  this  territory. 

The  Sand  spring  and  stream  are  entirely  outside  of  the 
limits  above  mentioned,  and  there  is  abundance  of  water 
within  these  limits.  Trout  brook,  a  stream  from  Jockey 
Hollow  proper.  Primrose  brook,  besides  the  Mills  Bailey 
stream  in  question,  are  all  within  the  boundaries  above  men- 
tioned, and  are  all  suitable  for  a  water  supply,  or  can  readily- 
be  made  so. 

The  general  act  of  April  21st,  1876,  {Rev.,  p.  1368,) 
does  not  expressly  nor  impliedly  repeal  any  portion  of  the 
charter   of  these   proprietors,  nor   any  of  the   supplements 
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thereto.  There  is  nothing  in  the  terms  of  the  general  act 
which  is  irreconcilable  with  the  limitations  imposed  upon  this 
company  by  the  supplement  of  February  17th,  1862.  These 
two  laws  can  be  readily  construed  together.  It  is  the  duty 
of  the  court  to  so  construe  them  that  both  shall  hav^e  effect. 
Sedgiv.  on  Stat.  Const.  200,  210;  Ruehnany.  Ransom,  QVroom 
565  ;  Naylor  v.  Field,  5  Butcher  287. 

The  supplement  of  1862,  which  conferred  upon  this  com- 
pany the  right  to  take  water  by  condemnation,  threw  a  cloud 
upon  the  title  of  every  man  ownijig  land  within  the  territory 
defined.  For  more  than  twenty  years  people  have  bought 
and  sold  land  with  notice  of  that  cloud.  The  reason  for  the 
restriction  is  certainly  as  strong  to-day  as  when  the  act  was 
passed.  Ought  every  land-owner  in  the  vicinity  of  Morris- 
town,  upon  whose  land  there  is  a  spring  or  stream  of  water, 
to  have  his  title  changed  to  a  qualified  or  base  fee  before  this 
company  has  exhausted  the  sources  of  water  supply  in  the 
territory  originally  assigned  to  it?  Until  the  proprietors  do 
this,  so  far  as  this  company  is  concerned,  the  necessity  which 
is  contemj^lated  by  section  15  of  the  act  of  1876  does  not 
exist. 

V.  This  application  is  not  made  in  good  faith. 

The  learned  judge  who  delivered  the  opinion  of  the  Supreme 
Court  says :  "  That  the  application  for  the  appointment  of 
commissioners  is  made  in  good  faith  is  proved  by  the  fact  that 
the  Proprietors  of  the  Morris  Aqueduct  have  already  ex- 
pended a  large  sum  of  money  in  purchasing  and  laying  pipe 
preparatory  to  acquiring  the  right  to  divert  the  waters  applied 
for,  as  well  as  by  the  fact  that  large  expense  must  follow  the 
condemnation."  But  I  respectfully  insist  that  the  action  of 
these  proprietors  in  laying  their  pipe  to  the  Sand  spring  and 
Bailey  brook  before  making  application  for  the  appointment 
of  commissioners — before  they  knew  whether  there  would  be 
any  opposition  by  persons  interested,  or  the  grounds  of  their 
opposition — examined  in  the  light  of  the  facts  which  the  evi- 
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tlence  of  their  president  has  disclosed,  does  not  necessarily  even 
tend  to  prove  their  good  faith. 

That  action  of  these  proprietors  is  entirely  consistent  with 
bad  faitii.  They  seek  to  take  the  plaintiff's  water  on  the 
ground  that  there  is  a  scarcity  for  Morristown.  It  has  been 
demonstrated  that  an  abundance  of  water  is  furnished  by  the 
present  sources  of  supply  for  all  the  wants  of  Morristown, 
but  that  the  storage  capacity  of  the  proprietors  is  very  defi- 
cient. They  have  adroitly  urged  the  apparent  scarcity,  occa- 
sioned wholly  by  insufficient  st©rage,  by  their  wastefulness  in 
the  use  of  water,  as  a  reason  for  taking  a  further  supply. 

I  insist  that  it  is  evident  that  these  proprietors  intend  to 
use  the  water  of  the  Sand  spring  and  Bailey  brook  for  other 
purposes  than  the  supply  of  Morristown.  The  facts  cannot 
be  explained  on  any  other  theory. 

^'  It  is  a  well-settled  head  of  equity  that  any  company  autho- 
rized by  the  legislature  to  take  compulsorily  the  land  of  another 
for  a  definite  purpose,  will,  if  attempting  to  take  it  for  any 
other  object,  be  restrained  by  the  injunction  of  the  Court  of 
Chancery  from  so  doing,"  Green's  Brice's  Ultra  Vires  376  ; 
Simpson  v.  South  Staffordshire  Water  Works^  4  De  G.,  J.  &  S. 
679 ;  Mayor  of  Cardiff  v.  Cardff  Water  Woi'ks  Co.,  5  Jur. 
{N.  S.)  953;  Kane  v.  Mayor,  &c.,  of  Baltimore,  15  Md.  24. 

For  the  defendants  in  error,  Henry  C  Pitney,  Jr.,  (with 
whom  was  Alfred  Mills.) 

I.  The  acts  under  which  tiiese  proceedings  are  taken  are 
constitutional. 

The  charter  and  all  the  other  acts  in  question  proclaim  a 
public  use.  As  to  what  constitutes  a  public  use,  see  Mills  on 
Eminent  Domain,  pp.  15,  16,  §§  12,  13;  pp.  20,  21,  §  18. 

The  supply  of  a  large  number  of  in-habitants  with  water  is 
a  public  purpose,  and  is  not  the  less  so  because  the  legislature 
has  not  seen  fit  to  impose  certain  regulations  as  to  the  mode 
and  extent  of  the  supply. 

That  no  limit  is  fixed  by  the  legislature  to  the  rates  assessed 
by  the  water  company  ;  or  that  there  is  no  express  provision 
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requiring  the  company  to  supply  all  persons  on  reasonable 
terms ;  or  that  the  company  may  act  ca])riciously  or  oppress- 
ively— docs  not  make  the  acts  unconstitutional.  An  abuse  of 
its  powers  by  the  company  may  be  ground  for  indictment  or 
for  revoking  its  charter,  but  is  no  objection  upon  constitutional 
grounds.     Lombard  v.  Stearms,  4  Cash.  60. 

II.  First.  It  is  the  province  of  the  legislature  to  determine 
the  necessity  and  propriety  of  a  taking  for  a  public  use  and 
the  extent  to  which  the  power  shall  be  exercised.  Tide-water 
Co.  V.  Coster,  3  C.  E.  Green  54,  518;  Talbot  v.  Hudson,  16 
Cray  417 ;  People  v.  Smith,  21  N.  Y.  595. 

When  the  use  is  a  public  one,  the  legislative  authority  can- 
not be  restrained  or  supervised  by  the  courts.  Pittsburg  v. 
Scott,  1  Penna.  St.  309 ;  Mills  on  Eminent  Domain,  pp.  12,  13, 
§§  10,  11. 

The  legislature,  by  the  charter  and  supplements,  has  dele- 
gated to  this  corporation  the  function  of  judging  the  necessity 
and  propriety  of  the  taking  and  the  extent  to  which  the  power 
of  taking  shall  be  exercised. 

The  supplement  of  1862,  section  1,  page  6  of  pamphlet, 
says : 

"  It  shall  and  may  be  lawful  for  the  said  corporation 
*  *  *  to  increase  their  facilities  *  *  *  to  such  ex- 
tent and  in  such  manner  as  may  be  deemed  necessary  and 
])roper."     *     *     * 

And  section  3,  page  6  of  pamphlet,  says : 

"  That  in  case  the  said  corporation  cannot  agree  with  the 
owner  or  owners  or  other  persons  interested  in  any  lands 
Avhich  said  corporation  may  desire  to  use  and  occupy,  or  from 
which  they  may  desire  to  take  or  divert,  either  in  whole  or  in 
part,  any  spring  or  springs,  stream  or  streams,  for  the  purpose 
aforesaid,  as  to  the  amount  of  compensation  to  be  paid,"  &c., 
then  commissioners  shall  be  ap])ointcd,  etc. 

The  act  of  February  17th,  1881,  {Pamph.  L.^  p.  34,)  does 
not  authorize  or  require  the  court  to  inquire  into  and  pass 
iij)oii  the  necessity  or  propriety  of  the  acquisition  sought  ])y 


JUNE  TERM,  1885.  321 

Olmsted  v.  Proprietors  of  the  Morris  Aqueduct. 

these  proceedings,  provided  it  appear*  that  they  are  taken  in 
good  faith  and  are  not  an  abuse  of  power.  To  go  beyond 
that  point  would  open  to  the  court  an  endless  field  of  inquiry 
and  hamper  by  its  supervision  all  public  enterprises  in  the 
state.     The  legislature  cannot  have  so  intended. 

No  want  of  good  faith  or  abuse  of  power  is  manifested  with 
regard  to  these  proceedings.  In  the  narrowest  view  of  the 
evidence,  they  but  nearly  anticipate  the  prospective  growth  of 
the  town,  which  is  large  and  promising.  The  aqueduct  com- 
pany should  not  be  arrested  in  proceedings  which  are  intended 
to  provide  for  the  future  wants  of  the  town  as  well  as  to  sup- 
ply its  immediate  necessities. 

An  intention  to  supply  a  class  of  persons  outside  of  the 
corporate  limits,  under  pretence  of  taking  water  for  the  use  of 
the  town,  is  distinctly  disavowed  by  the  company,  and  is  un- 
sustained  by  any  evidence.  Errington  v.  Metropolitan  Dis- 
trict Railway,  L.  R.,  19  C/i.  Div.  559-579;  {Jeasel,  31.  R.,p. 
570 ;  Brett,  L.  J.,  p.  576.) 

Second.  But  if  the  necessity  and  propriety  of  the  taking 
must  now  be  reviewed,  then  we  must  look  to  the  evidence. 

It  is  said,  without  contradiction,  that  the  proposed  increase 
"  is  necessary  to  enable  us  to  be  sure  to  have  a  supply  for 
the  town  of  Morristown  ;"  that  is,  that  the  waters  now  to  be 
condemned  are  necessary  in  the  sense  in  which  that  word  is 
used — needful,  suitable — in  providing  pure  water  for  the 
growing  wants  of  the  town.  Even  if  these  waters  are  not 
indispensable  within  a  definite  period — say,  of  five  years — 
still  the  undisputed  testimony  is  that  the  town  is  growing  and 
the  number  of  water-takers  is  increasing,  and  there  is  a  pres- 
ent necessity  of  providing  for  future  contingencies.  Such 
providence  is  one  of  the  positive  duties  of  this  company, 
which  has  assumed  the  burden  of  this  enterprise.  As  it  is 
not  denied  that  within  a  short  period  these  waters  may  become 
indispensable,  it  is  not  the  duty  of  the  court  to  interfere  and 
prohibit  the  present  taking. 

The  court  will  not,  unless  for  special  reasons  shown,  inter- 
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fere  with  the  judgment  of  the  proprietors  in  their  choice  of 
waters  within  their  territory. 

If  they  are  authorized  to  go  outside  of  their  original  terri- 
tory, as  fixed  by  the  supplement  of  1862,  they  may  take  the 
best  waters  wherever  they  may  find  them. 

It  will  be  presumed  that  the  company  will  seek  its  new  sup- 
plies at  the  most  convenient  sources  and  will  take  such  waters 
as  may  be  the  best  for  its  purposes,  and  the  cheapest  both  in 
the  cost  of  acquisition  and  in  the  cost  of  transportation. 

The  president  says  that  the  proposed  increase  "  is  necessary 
to  enable  us  to  have  a  supply  of  water." 

He  compares  the  quality  of  the  Sand  spring  with  that  of 
other  streams  mentioned. 

And  says  that  "  there  is  no  road-wash  or  cultivated  field- 
wash  in  the  Sand  spring." 

"  The  Sand  spring  is  so  situated  that  it  is  practically  easy 
to  protect  it  from  impurity." 

As  to  the  Pierson  trout  brook,  he  says  of  the  water-shed 
which  supplies  that  stream,  that  "  the  difficulty  is,  there  are 
cultivated  fields  in  it,  and  the  principal  source  of  it  runs 
through  a  man's  cow-yard ;  that  is  what  frightened  me  out 
of  it." 

And  as  to  the  water  running  into  the  Guerin  stream  below 
the  present  point  of  diversion,  he  says  that  it  runs  "  through 
Mr.  Foster's  land  near  his  baj.'n-yard,"  and  that  an  attempt 
to  use  it  gave  rise  to  complaint. 

And  of  the  "William  Day  spring,  and  the  surplus  waters 
now  under  the  control  of  the  company,  all  of  which  flow  into 
the  company's  grist-mill  pond,  that  they  are  not,  "  in  my 
judgment,  fit  to  use  by  reason  of  their  liability  to  be  fouled 
by  the  vicinity  of  human  habitation,  cultivated  land  and 
wandering  cattle." 

And  of  the  Primrose  brook — four  miles  from  the  town — 
he  says :  "  There  are  cultivated  fields  and  roads  crossing  it, 
and  altogether  the  problem  of  making  it  pure  would  be  a 
very  serious  and  expensive  one ;  I  have  looked  at  it  very 
carefully." 
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As  to  the  quantity  of  the  several  streams  and  the  cost  of 
carrying  them  to  the  town,  he  ■  says  that  to  utilize  waters  by 
means  of  both  storing  and  pumping  would  greatly  increase 
the  expense ;  but  that,  although  the  "  Sand  spring  must  be 
pumped,  it  has  other  advantages  which  make  it  cheaper  and 
better  for  the  company  to  use  that  than  to  go  further  at  much 
greater  expense  to  get  gravity  water." 

"  Notwithstanding  the  great  expense  attending  pumping,  in 
my  judgment,  it  is  cheaper  to  pump  that  spring  than  to  go 
farther  and  buy  up  one  hundred  acres  of  land  in  order  to  have 
pure  water  at  the  source  of  a  gravity  stream." 

The  quantity  of  the  Sayre  brook  is  insignificant — "one- 
tenth  as  large  as  the  Pierson  stream ;  it  crosses  the  road  about 
three  miles  from  Morristown." 

The  waters  of  the  present  supply  are  practically  exhausted ; 
and  none  of  the  surplus  can  be  stored  below  the  present  points 
of  diversion,  except  at  points  from  which  it  must  be  utilized 
with  the  additional  expense  of  pumping,  except  a  small  part 
of  the  Western  avenue  or  original  gravity  water. 

To  bring  in  the  Primrose  brook — four  miles  from  the  town 
— would  be  very  expensive. 

Third.  The  necessity  spoken  of  in  the  supplement  of  1862 
and  in  the  act  of  1876  {Rev.,  p.  1368,  §  15,)  is  not  an  abso- 
lute necessity,  in  the  sense  that  the  waters  to  be  taken  shall  be 
indispensable  to  the  purposes  of  the  corporation.  The  word 
"  necessary "  cannot  be  rigidly  and  narrowly  construed,  but 
may  often  be  interpreted  as  "needful,"  "essential,"  "suit- 
able," "useful"  or  "convenient."  See  the  discussion  of 
Chief  Justice  Beasley,  and  quotation,  in  State,  Railroad  Co., 
pros.,  V.  Hancock,  Collector,  6  Vroom  537,  545 ;  McCidloch  v. 
State  of  Maryland,  -1  Wheat.  415. 

The  conjunction  of  the  words  "  necessary  "  and  "  proper  " 
cannot  be  made  to  contrast  the  ternjs,  but  must  assimilate  the 
former  to  the  latter  in  meaning — otherwise  the  latter  becomes 
superfluous.  The  contents  of  the  term  "  proper "  must  in- 
clude those  of  the  term  "  necessary,"  but  if  the  term  "  neces- 
sary "  in  its  rigid  sense  be  paramount  in  the  clause,  it  robs 
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the  term  "  proper "  of  all  force  and  effect,  and  excludes  all 
things  "suitable,"  "essential',"  "useful"  or  "convenient" 
except  such  are  "  indispensable." 

The  term  "  necessary  "  often  means  no  more  than  "  useful, 
needful,  requisite,  incidental  or  conducive  to."  It  is  in  this 
sense  the  word  appears  to  have  been  used  when  connected  with 
the  word  "proper."  Story  on  Const,  §§  1243,  1248;  Mon- 
tague V.  Richardson,  24  Conn.  347. 

The  same  construction  must  be  made  of  the  word  "  neces- 
sary "  in  the  act  of  1876.     Rev.,  p.  1368,  §  15. 

III.  The  aqueduct  company  is  not  required  to  seek  its  sup- 
ply first  in  its  original  territory — that  is,  within  the  limits 
mentioned  in  section  1  of  the  supplement  of  1862,  pamphlet, 
page  6,  before  resorting  to  other  sources. 

This  question,  of  course,  only  affects  the  proceedings  so  far 
as  it  relates  to  the  Sand  sjjring — the  Bailey  stream  being 
wholly  within  tlie  limits  mentioned. 

None  of  the  acts  contains  a  direction  requiring  the  company 
first  to  exliaust  the  springs  found  in  any  single  valley. 

On  the  contrary,  the  language  of  the  charter  is  general, 
authorizing  the  proprietors  to  purchase,  take  and  hold  "all 
such  lands,  &c.,  as  shall  be  necessary  and  convenient  to  them 
in  the  prosecution  of  their  works." 

The  supplement  of  1862  allows  the  proprietors  to  exercise 
some  discretion  in  enlarging  their  works  and  increasing  their 
facilities  "  to  such  extent  and  in  such  manner  as  may  be 
deemed  necessary  and  '  proper,'  and  in  acquiring  any  lands 
from  which  they  may  desire  to  take  or  divert "  water. 

The  act  of  1876  {Rev.,  pp.  1365,  1368,  §  15,)  removes  all 
limit  to  the  territory  in  which  this  company  may  seek  its 
waters. 

The  construction  of  the  term  "  necessary  "  as  "  needful " 
or  "  suitable  "  Ls  in  conformity  with  the  language  and  spirit 
of  these  acts  in  designating  the  waters  which  may  be  taken, 
and  the  territory  in  which  they  may  be  sought. 

No  intention  can  be  gathered  from  these  acts  to  restrict  the 
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taking  of  waters,  either  as  to  direction  or  extent,  except  as  it 
shall  be  necessary  or  proper  or  convenient. 

The  object  of  the  act  of  1876  was  to  give  water  companies 
their  choice  amoMg  the  different  supplies  within  their  reach, 
to  enable  them  to  take  the  best  and  cheapest  water  wherever 
they  can  find  it. 

IV.  It  does  not  appear  that  the  proprietors  have  extended 
their  pipes  outside  the  limits  of  Morristown,  nor  that  they 
intend  to  use  the  prosecutor's  water  to  supply  persons  living 
outside  of  the  town. 

First.  The  original  charter  of  1799  and  the  supplement 
of  1862  were  both  passed  before  the  act  incorporating  Morris- 
town  (1865),  so  that  the  "village  of  Morristown"  cannot  be 
circumscribed  by  any  mere  artificial  lines  afterwards  fixed  by 
the  legislature  for  mere  corporate  purposes. 

All  points  reached  by  the  water-mains  are  within  the 
growth  and  extension  of  Morristown  as  a  community.  Even 
the  "  Newark  Settlement "  near  the  Convent  station,  men- 
tioned in  connection  with  the  "  negotiations  "  discussed  in  the 
testimony,  is  an  appendage  or  extension  of  the  community  of 
Morristown. 

The  evidence  shows,  however,  that  the  water  is  now  needed 
for  use  within  the  corporate  limits,  and  that  the  extent  to 
which  the  mains  have  been  laid  and  water  furnished  outside 
of  the  corporate  limits  is  so  trifling  as  to  be  unworthy  of 
notice. 

Secoiid.  The  act  of  March  23d,  1883,  {Pamph.  L.,  p.  201,) 
authorizes  the  company  to  extend  its  mains  beyond  the  cor- 
porate limits  of  the  town  along  any  road  or  street  leading 
therefrom  for  the  purpose  of  supplying  the  dwellers  along 
such  road  or  street  with  water ;  and,  of  course,  to  condemn 
water  for  that  purpose. 

Third.  But  the  company  disavows  the  present  intention  of 
going  out  of  the  corporate,  limits,  and  avers  that  the  water  is 
needed  for  use  within  the  limits  of  the  town. 
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The  opinion  of  the  court  was  delivered  by 

Van  Syckel,  J.  The  questions  involved  in  this  ease 
arise  under  an  application  made  by  the  Proprietors  of  the 
Morris  Aqueduct  for  the  appointment  of  commissioners  to 
condemn  for  their  uses  all  the  waters  of  a  certain  spring  called 
Sand  spring,  and  a  certain  specified  portion  of  the  waters  of 
Mills  Bailey  brook. 

The  appointment  of  commissioners  was  certified  into  the 
Supreme  Court,  and  there  held  to  be  legal.  The  reasons  re- 
lied upon  by  the  plaintiff  in  error  for  setting  aside  the  ap- 
pointment of  commissioners,  which  were  unsuccessfully  urged 
in  the  court  below,  are  the  following : 

First,  because  the  Proprietors  of  the  Morris  Aqueduct  can 
exercise  the  power  of  eminent  domain  only  so  far  as  is  neces- 
sary to  supply  Morristown  with  water. 

Second,  because,  if  there  be  need  of  more  water,  they  are 
required  by  law  first  to  take  the  springs  and  streams  having 
origin  or  running  or  being  to  the  westward  of  Morristown  and 
between  the  road  from  Morristown  to  Baskingridge  and  the 
road  from  Morristown  to  Mendham ;  and  that  the  water  which 
they  seek  to  divert  is  not  within  such  territory. 

Third,  because  said  Proprietors  of  the  Morris  Aqueduct 
have  extended  their  water-pipes  outside  of  Morristown  and 
supply  persons  living  outside. 

Fourth,  because  the  law  under  which  they  have  proceeded 
is  not  constitutional. 

The  original  act  of  incorporation,  passed  November  16th, 
1799,  gives  the  company  no  power  to  acquire  land  or  watcr- 
rights  by  condemnation.  By  a  supplement,  passed  in  Febru- 
ary, 1862,  authority  was  granted  at  all  times  thereafter  to  add 
to  and  enlarge  their  works,  and  to  increase  their  facilities  for 
furnishing  water  to  the  village  of  Morristown  to  such  extent 
and  in  such  manner  as  may  be  deemed  necessary  and  proper, 
and  for  that  purpose  to  take  and  divert  any  spring  or  springs, 
stream  or  streams  of  water  having  their  origin,  running  or 
being  to  the  westward  of  the  village  of  Morristown  and  be- 
tween the  direct  road  leading  from  Morristown  to  Basking- 
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ridge  and  the  direct  road  or  turnpike  leading  from  Morristown 
to  Mendham,  and  to  lay  down,  maintain  and  repair  pipes,  &c. 
Pamph.  L.  1862,  p.  30. 

By  the  third  section  of  the  act,  power  is  given  to  a  judge 
of  the  Morris  Pleas  to  appoint  commissioners  to  assess  dam- 
ages where  the  land-owner  and  water  company  fail  to  agree. 

In  1876  a  general  law  was  passed  providing  for  the  con- 
struction, maintenance  and  operation  of  water  works,  by  the 
fifteenth  section  of  which  it  is  provided  "  that  any  aqueduct 
company  now  in  existence  under  any  special  charter  in  this' 
state  shall  have  the  right  from  time  to  time  to  add  to  and  ex- 
tend their  works  to  such  extent  as  may  be  necessary  to  carrv 
out  the  purposes  of  its  corporation,  and  for  that  purpose  to 
take  all  such  lands  and  divert  all  such  streams  of  water  in  the 
manner  hereinbefore  provided,  as  shall  be  necessary  for  that 
purpose."     Pamph.  L.  1876,  ;3.  323;  Rev.,  p.  1364. 

The  fifth  section  of  this  act  requires  the  application  for  the 
appointment  of  commissioners  to  be  made  to  a  justice  of  the 
Supreme  Court. 

On  the  23d  of  March,  1883,  an  act  was  passed  making  it  law- 
ful for  any  aqueduct  or  water  company,  organized  under  the  gen- 
eral law  or  specially  chartered  for  the  purpose  of  supplying  any 
city,  borough  or  town  with  water,  to  extend  its  mains  outside 
and  beyond  the  corporate  limits  of  such  city,  borough  or  town, 
along  any  road  or  street  leading  therefrom,  for  the  purpose  of 
supplying  the  dwellers  along  such  road  or  street  with  water. 

The  interpretation  and  effect  which,  in  my  judgment,  must 
be  given  to  these  several  acts  of  legislation  will  be  briefly 
stated. 

The  act  incorporating  Morristown  was  passed  in  1865. 
Therefore  the  area  includetl  by  the  term  "  village  of  Morris- 
town," as  used  in  the  act  of  1862,  supplementing  the  Mater 
company  charter,  cannot  be  circumscribed  by  the  artificial 
lines  afterwards  fixed  by  law  for  the  purpose  of  erecting  a 
municipal  government  for  Morristown.  The  act  of  1865  had 
no  relation  to  the  water  charter.  The  words  "village  of 
Morristown,"  in  the  act  of  1862,  must  be  construed  as  if  the 
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act  of  1865  had  not  been  23assecl.  In  that  view  they  have  a 
wider  and  broader  meaning  than  the  plaintiff  ascribes  to  them. 
It  would  be  an  exceedingly  narrow  reading  of  the  act  to  say 
that  the  censtantly  increasing  area  over  which  houses  were 
contiguously  built  M^as  not  comprehended  by  its  provisions 
and  could  not  participate  in  its  benefits. 

The  act  of  1862  invests  the  aqueduct  company  with  the 
power  to  take  lands  within  a  prescribed  area,  for  the  purpose 
of  supplying  the  village  of  Morristown  with  water. 

The  fifteenth  section  of  the  act  of  1876  is  comprehensive  in 
its  terms,  applying  to  every  aqueduct  company  then  in  ex- 
istence under  any  special  charter.  The  legislature  declared 
that  every  such  company  should  have  the  benefit  of  its  pro- 
visions. To  exclude  the  defendant  company  from  its  opera- 
tion involves  a  disregard  of  the  plain  language  of  the  act. 
It  clearly  grants  to  the  company  the  right  to  go  outside  the 
area  to  which  it  was  restricted  by  the  act  of  1862,  and  to  take 
all  such  streams  of  water  as  shall  be  necessary  to  carry  out  the 
purposes  of  its  incorporatipn. 

By  the  aet  of  1883  the  power  is  added  to  extend  its  mains 
in  certain  roads  and  streets  outside  the  limits  of  the  town,  for 
the  purpose  of  supplying  Avater.  This  act  enlarges  the  pur- 
poses of  the  company  as  declared  in  the  act  of  1862,  so  that 
by  force  of  the  two  acts  it  may  supply  Morristown  and  also 
the  designated  localities  outside  of  Morristown.  The  act  of 
1876  applies  to  the  company  in  its  enlarged  capacity,  and 
under  the  fifth'  section  of  that  act  all  lands  necessary  for  its 
increased  purposes  may  be  taken  by  condemnation.  Whether 
this  power  is  wisely  bestowed  is  a  question  wliicli  must  be  ad- 
dressed to  the  law-maker.  The  burden  is  on  the  company  to 
make  it  appear  that  it  is  necessary,  within  the  meaning  of  this 
legislation,  to  take  the  waters  in  question  for  its  purposes. 

In  McCulloch  V.  State  of  Maryland,  4  Wheat.  414,  CL  n 
Justice  Marshall,  in  criticising  the  term  "  necessary,"  sa- 
"  It  docs  not  always  import  an  absolute  physical  necessity 
strong  that  one  thing,  to  which  another  may  be  termed  nece 
sary,  cannot  exist  without  that  other.     If  reference  be  had 
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its  use  ill  the  common  affiiiFs  of  the  world,  or  in  approved 
authors,  we  find  it  frequently  imports  no  more  than  that  one 
thing  is  convenient,  or  useful  or  essential  to  another.  To  em- 
ploy the  means  necessary  to  an  end  is  generally  understood  as 
employing  any  means  calculated  to  produce  the  end,  and  not 
as  being  confined  to  those  single  means  without  which  the  end 
would  be  entirely  unattainable." 

In  State  v.  Hancock,  6  Vrooni  537,  546,  this  court  said  that 
this  is  the  sense  in  mIucIi  the  word  "  necessary  "  is  always  used 
in  clauses  which  confer  upon  incorporated  companies  the  gen- 
eral authority  which  is  to  enable  them  to  perform  the  function 
for  which  they  are  created. 

It  will  be  observed  that  the  act  of  1876  was  passed  after 
the  word  "necessary"  had  received  this  judicial  construction, 
and  therefore  the  more  limited  meaning  must  be  ascribed  to 
it.  Is  it  therefore  useful,  needful  and  requisite,  in  order  to 
create  an  ample  water  supply  for  the  district  that  may  draw 
upon  it,  that  the  company  sliall  be  permitted  to  appropriate 
the  waters  described  in  the  application  for  commissioners  ? 

It  is  impossible  to  estimate  with  precision  the  quantity  of 
water  that  will  be  needed  to  supply  the  wants  of  a  popula- 
tion of  about  six  thousand  ;  nor  can  it  be  computed  with  ac- 
curacy what  the  supply  of  water  will  be  from  the  district 
hitherto  relied  upon.  In  a  matter  of  such  extreme  necessity, 
all  contingencies  must  be  provided  for,  and  the  supply  should 
be  so  ample  that  a  lack  of  water  could  not  be  reasonably  ap- 
prehended. A  supply  to  that  extent  is  necessary  to  enable 
the  company  to  perform  its  duty  to  its  consumers. 

Tlie  evidence  satisfies  me  that  in  the  granting  of  this  ap- 
plication the  legislative  authority  has  not  been  transcended. 

This  disposes  of  all  the  questions  presented  by  the  case  ex- 
c  pt  that  as  to  the  constitutionality  of  the  acts  in  so  far  as 
'%\ey  authorize  the  exercise  of  the  power  of  eminent  domain. 
rrvThis  turns  upon  the  question  whether  the  use  for  which 
oyondemnation  is  authorized  is  a  public  use.  The  courts  must 
-sietermine  whether  the  use  is  of  a  j)ublic  nature,  but  under 
olvhat  circumstances  it  is  wise  to  exercise  the  power  of  eminent 
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domain  is  purely  a  matter  for  legislativ^e  discretion.     National 
Docks  R.  R.  Co.  V.  Central  R.  R.  Co.,  5  Stew.  Eq.  755,  764. 

If  the  use  is  a  public  one  the  legislative  authority  over  the 
subject,  and  the  extent  to  which  it  shall  exercise  that  authority, 
cannot  be  supervised  by  judicial  inquiry.  Tile  use  being  of  a 
public  nature,  it  undoubtedly  must  rest,  as  Chancellor  Kent 
says,  in  the  wisdom  of  the  legislature  to  determine  when  the 
public  use  requires  the  assumption  of  private  property. 

This  I  understand  to  be  the  declaration  of  this  court  in 
Tide-water  Company  v.  Coster,  3  C.  E.  Green  518,  where  the 
Chief  Justice  cites  with  approbation  the  language  of  Chan- 
cellor Walworth,  classifying  among  public  uses  the  bringing 
of  water  to  cities  and  villages. 

In  Gardner  v.  Trustcei^  of  Newhurgh,  2  Johns.  Ch.  161,  the 
complainant  asked  for  an  injunction  to  restrain  the  trustees 
from  diverting  a  watercourse  for  the  purpose  of  supplying 
the  village  with  water.  In  granting  the  injunction,  Chan- 
cellor Kent  put  it  upon  the  ground  that  compensation  to  the 
land-owner  was  not  provided.  He  expressly  stated  that  he 
was  not  to  be  understood  as  denying  the  competent  power  in 
the  legislature  to  take  private  property  for  necessary  or  useful 
public  purposes,  and,  perhaps,  even  for  the  purposes  specified 
in  the  act  on  which  the  case  before  him  arose. 

In  Inhabitants  of  Wayland  v.  County  Commissioners,  4 
Gray  500,  land  taken  by  a  city,  under  legislative  authority, 
for  the  purpose  of  supplying  the  city  with  ])u>'e  water,  was 
held  to  be  justly  taken  in  the  exercise  of  the  right  of  eminent 
domain. 

But  it  is  not  necessary  that  the  public  should  own  the  prop- 
erty taken.  It  may  be  owned  by  a  private  corporation,  such 
as  a  railroad  company,  a  canal  company,  or  even  by  a  private 
individual.  Ownership  and  use  arc  not  synonymous.  The 
constitution  is  satisfied  if  the  use  is  public,  and  t'hc  public 
may  have  the  privilege  of  using  the  same.  Mills  on  Eminent 
Domain,  §  13;  Bloodgood  v.  3Iohawk  Railroad,  18  Wend.  9. 

On  the  principle  of  public  benefit,  not  only  the  state  and 
its  political  subdivisions,  but  also  individuals  and  corporate 
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bodies  may  lawfully  be  authorized  to  take  private  property 
for  public  purposes.  The  fact  that  members  of  an  incorpora- 
tion have  a  pecuniary  interest,  such  as  will  give  the  corporation 
the  character  of  a  private  enterprise,  does  not  debar  the  state 
from  using  it  to  further  the  public  welfare. 

Upon  this  basis,  Mr.  Justice  Cooley  says,  rests  the  right  to 
charter  companies  for  the  construction  of  railroads  and  high- 
ways. 

He  further  remarks  that  while  it  will  not  be  safe  to 
apply  with  much  liberality  the  rule  "that  where  the  public 
interest  can  be  in  any  way  pn^noted  by  the  taking  of  private 
property,  the  taking  can  be  considered  for  a  public  use,-"  the 
settled  practice  of  free  governments  must  be  our  guide  in  de- 
termining what  is  a  public  use,  and  that  only  can  be  regarded 
as  such  where  the  government  is  supplying  its  own  needs,  or 
is  furuishino;  facilities  for  its  citizens  in  reji-ard  to  those  mat- 
ters  of  public  necessity,  convenience  or  welfare,  which,  on 
account  ©f  their  peculiar  character,  and  the  difficulty  in  mak- 
ing provision  for  them  otherwise,  it  is  both  proper  and  usual 
for  the  government  to  provide. 

He  enumerates  the  supply  of  pure  water  among  the  meas- 
ures of  public  utility  for  which  there  may  be  an  appropriation 
of  private  property. 

In  Lumhard  v.  Stearnis,  4  Cash.  60,  Chief  Justice  Shaw  de- 
clared that  the  use  was  public,  M'here  the  legislative  act  incor- 
porated an  aqueduct  company  for  the  purpose  of  supplying  a 
village  with  water  with  the  right  to  take  spring-s  and  lands 
for  its  purposes,  although  the  charter  contained  no  provision 
requiring  the  company  to  supply  consumers. 

The  presumption  is  always  in  favor  of  the  validity  of  legis- 
lative acts.  If  no  obligation  rested  upon  the  water  company 
to  supply  on  reasonable  terms  all  who  apply  for  water,  the 
use  would  be  strictly  private.  The  duty  of  furnishing  the 
public  with  water  must  be  present,  to  make  it  of  a  public 
character. 

Although  the  legpislative  act  may  contain  no  express  pro- 
vision imposing  such  duty,  the  presumption  is  that  the  legis- 
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lature  intended  to  act  within  constitutional  limits  by  creating 
a  public  franchise,  and  that  the  grant  to  the  company  was  for 
the  purpose  of  providing  for  the  public  necessity  and  con- 
venience. 

The  powers  granted  to  the  water  company  are  unquestion- 
ably capable  of  being  employed  as  a  means  of  great  public 
usefulness,  and  hence  their  creation  was  a  legitimate  act  of 
legislation.  An  intention  that  they  shall  be  used  otherwise 
will  not  be  imputed  to  the  law-making  power,  nor  will  the 
grantee  be  permitted  to  pervert  them  to  uses  for  which  they 
could  not  lawfully  be  bestowed. 

In  accepting  such  a  charter  the  company  impliedly  engages 
on  its  part  to  use  it  in  such  manner  as  will  accomplish  the  ob- 
ject for  which  the  legislature  designed  it.  It  cannot  refuse  to 
perform  the  public  duties  thus  cast  upon  it,  without  surren- 
dering the  franchise.  When  an  individual  or  a  corporation  is 
guilty  of  a  breach  of  public  duty  by  misfeasance  or  nonfeas- 
ance, the  law  provides  a  remedy. 

The  true  criterion  by  which  to  judge  of  the  character  of  the 
use  is,  whether  the  public  may  enjoy  it  of  right,  or  by  permis- 
sion only.  Bonaparte  v.  Camden  and  Amhoy  R.  R.  Co., 
Baldwin  C.  C  205. 

Assuming,  as  we  must,  that  the  legislature  intended  to  ex- 
ercise its  lawful  power,  and  that  the  company,  in  invoking 
the  benefit  of  the  corporating  act,  took  upon  itself  the  correla- 
tive obligation  to  serve  the  public,  it  necessarily  follows  that 
the  use  is  a  public  one.  I  agree  wath  Mr.  Jtistice  Parker, 
who  delivered  the  opinion  in  the  court  below,  tha-t  if  the  sup- 
plying of  a  city  or  town  with  water  is  not  a  public  purpose, 
it  is  difficult  to  conceive  of  any  enterprise  entrusted  to  a 
private  corporation  that  could  be  classed  under  that  head. 

The  supplement  of  1880  to  the  act  concerning  telegraph 
companies  contains  no  express  words  imposing  the  duty  to 
send  messages  for  all  who  apply.  In  Turnpike  Company  v. 
News  Company,  14  Vroom  381,  the  Supreme  Court  maintained 
the  constitutionality  of  fhe  law  as  constituting  a  public  use, 
on  the  ground   tliat  there  must   be   an   implication  that  in 
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granting  the  franchise,  the  legislature  intended  to  charge  the 
companies  with  a  duty  to  the  ])ublic,  and  that  in  accepting  the 
benefits  of  the  law,  the  recipient  of  them  assumes  the  per- 
formance of  such  public  duty. 

The  case  of  Paterson  Gas  Light  Company  v.  Brady,  3 
Dutcher  245,  is  cited  in  support  of  the  contrary  contention. 
In  that  case  Mr.  Justice  Elmer  declared  that  the  company 
was  under  no  legal  obligation  to  supply  gas  to  all  persons 
having  buildings  on  the  lines  of  their  pipes,  upon  tender  of 
reasonable  compensation.  He  rested  this  view  upon  the 
absence  of  any  express  provision  in  the  charter  imposing  such 
duty  upon  the  company.  This  decision  fails,  however,  to 
give  due  effect  to  the  purpose  of  the  legislature  in  creating 
the  company,  and  to  the  implied  obligation  assumed  by  the 
company  in  accepting  the  grant.  If  it  were  a  grant  for  mere 
private  uses,  empowering  the  corporate  body  to  withhold 
service  at  pleasure  from  all  persons,  the  company  would  be 
without  the  right  to  occupy  the  public  streets  for  the  laying 
of  its  pipes,  and,  of  course,  the  grant  of  eminent  domain  for 
such  private  purposes  would  be  void. 

In  this  respect,  in  my  judgment,  the  conclusion  in  the  Pat- 
erson case  was  erroneous,  and  in  conflict  with  the  views  ex- 
pressed in  the  Tide-water  case,  and  in  National  Docks  v.  Cen- 
tral Railroad  Company. 

The  attention  of  the  court  has  also  been  called  to  the  fact 
that  by  a  sup])k'ment  passed  in  1(S32  the' aqueduct  company 
was  authorized  "  to  establish  and  earrv  on  anv  millinc;  and 
mamifacturing  business  that  they  may  deem  expedient." 
This,  it  is  insisted,  is  a  strictly  private  use  for  which  con- 
demnation cannot  be  lawfully  resorted  to. 

The  evidence  shows  that  the  supply  of  water  is  not  appre- 
ciably diminished  by  the  mill  use,  no  more  water  passing  the 
mill  than  would  probably  be  wasted  in  maintaining  the  sup- 
ply in  the  reservoir  in  a  pure  and  wholesome  condition.  It 
cannot,  therefore,  be  regarded  as  an  illegal  diversion  of  the 
water  supply,  and  ought  not  to  be  considered  in  construing 
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the  legislative  scheme  from  which  the  defendant  company  de- 
rives the  powers  which  it  is  now  seeking  to  exercise. 

In  my  opinion,  the  judgment  below  should  be  affirmed. 

For  ajinnanee — The  Chancellor,  Chief  Justice, 
Depue,  Reed,  Scudder,  Van  Syckel,  Brown,  Clement, 
Cole,  Paterson,  Whitaker.     11. 

For  7'eversal — None. 


ANDREW   PAWELSKI   ET   AL.   v.   JOSEPH   HARGREAVES 

ET  AL. 

Defendants,  who  were  brewers,  went  to  the  shop  of  plaintiffs,  who  were 
wagon  and  carriage-makers,  to  obtain  brewery  trucks.  Plaintiffs 
having  none  on  hand,  and  being  too  busy  to  make  them  soon,  ordered 
them,  with  the  defendants'  knowledge  and  assent,  from  wagon-builders 
in  another  city,  with  whom  they  had  had  dealings.  The  trucks  were 
shipped  to  plaintiffs,  who  received  and  paid  for  them.  Some  altera- 
tions were  made  by  plaintiffs,  at  defendants'  request,  and  a  painter, 
employed  by  the  defendants,  painted  their  names  and  business  on  the 
sides  of  the  trucks  while  on  tlie  plaintiffs'  premises.  Held,  in  an  action 
for  non-acceptance  and  payment  for  the  trucks,  that  this  was  a  contract 
for  sale  of  goods  within  the  statute  of  frauds,  and  there  was  error  in 
refusing  to  non-suit  and  submitting  the  case  to  the  jury. 


On  error  to  the  Circuit  Court  of  Passaic  county. 

This  action  was  brought  to  recover  the  price  of  three  brewery 
trucks  which  were  ordered  by  the  defendants,  but  which  they 
refused  to  accept  and  pay  for  on  delivery.  The  defence  was 
the  statute  of  frauds.  The  defendants,  who  were  about  to 
enter  the  brewing  business  at  Newark,  went  to  the  plaintiffs, 
who  were  carriage  and  wagon  manufacturers  in  Paterson,  and 
wished  them  to  build  three  trucks.  They  were  too  busy  to 
undertake  to  make  them,  but  agreed  to  furnish  them  from  the 
Milburn  Wagon  Company's  works,  at  Toledo,  Ohio,  with 
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whom  they  had  dealings.  The  order  was  given ;  the  trucks, 
wheu  finished,  were  shipped  to  the  plaintiffs,  at  Paterson,  who 
received  them  at  their  factory.  Some  slight  alterations  were 
made  by  the  plaintiffs,  at  the  defendants'  request,  and  the 
latter  engaged  a  painter,  who  rented  and  occupied  the  second 
story  of  the  plaintiffs'  shop  and  painted  for  them  when  re- 
quired in  their  business,  to  paint  and  letter  the  trucks  for 
them.  This  work  was  done  in  Am  paint-shop,  and  afterwards 
the  defendants  came  to  take  them  away.  The  plaintiffs  de- 
manded pay  for  the  trucks  before  their  removal.  After  con- 
siderable delay,  and  promises  that  were  not  kept,  demand  of 
payment  was  made,  notice  was  given  and  the  goods  were  sold 
by  an  auctioneer.  The  goods  were  ordered  of  the  Milburn 
Wagon  Company  by  the  plaintiffs,  who  paid  for  them  the 
published  price  less  forty  and  six  per  cent.,  and  the  defend- 
ants were  to  pay  the  plaintiffs  the  price  less  twenty-five  per 
cent. ;  the  difference  being  their  profit  in  the  purchase.  On 
this  evidence  the  plaintiffs  rested.  The  defendants  moved  to 
non-suit.  This  was  refused.  The  defendants  offered  no  tes- 
timony. The  case  was  submitted  to  the  jury  on  a  charge  from 
the  court ;  exceptions  were  taken  on  refusals  to  charge,  and  a 
verdict  was  rendered  for  tlic  plaintiffs. 

For  the  plaintiffs,  Z.  31.  Ward. 

For  the  defendants,  John  W.  Griggs. 

The  opinion  of  the  court  was  delivered  by 

ScuDDER,  J.  The  controversy  between  these  parties  may 
be  narrowed  to  a  very  close  issue,  which  is  easily  determined. 
Tile  defendants  refused  to  pay  for  the  trucks  when  the  money 
was  demanded  before  they  were  taken  from  the  plaintiffs' 
premises,  and  when  sued  for  damages  under  the  contract  say 
that  they  are  not  bound  within  the  terms  of  the  sixth  section 
of  our  statute  of  frauds.  There  was  no  writing,  no  accept- 
ance and  actual  receipt,  nor  was  any  earnest  given  or  part  of 
the  purchase  money  paid.     There  was  some  point  made  at  the 
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trial  that  there  had  been  an  acceptance  and  receipt  of  the 
trncks  when  they  first  arrived,  based  on  the  facts  that  the  de- 
fendants' team  assisted  in  carting  them  from  the  depot  to  the 
})hiintiffs'  factory,  and  afterwards,  at  the  defendants'  request, 
the  trucks  were  moved  to  the  painter's  shop  and  there  painted 
and  lettered  with  the  defendants'  names  and  business.  But 
they  did  not  leave  the  plaintiffs'  premises,  nor  is  there  any 
evidence  to  show  an  actual  or  even  a  constructive  delivery  and 
acceptance.  The  testimony  is  too  light  to  admit  of  any  con- 
sideration, and  it  was  put  aside  briefly  and  decidedly  in  the 
charo;e  of  the  court. 

The  mooted  question  upon  which  the  main  exception  Wiis 
taken  to  the  charge  was  whether  there  was  a  contract  for  the 
sale  of  goods,  wares  and  merchandise,  for  the  price  of  $30  or 
upwards,  which  the  statute  of  frauds  says  shall  be  void,  be- 
tween the  plaintiffs  and  defendants ;  or  were  the  plaintiffs 
only  the  agents  by  whom  the  defendants  made  this  purchase 
of  the  Milburn  Wagon  Company  ? 

The  attempt  to  draw  the  facts  of  this  case  into  the  disputed 
realm  of  what  are  sales  within  the  statute  and  what  are  con- 
tracts for  work  and  labor  ^^'ithout  the  statute,  Avhich  has  been 
so  well  discussed  in  the  case  of  Finney  v.  Apgar,  2  Vroom 
266,  is  not  satisfactory.  The  trucks  were  existing  at  the  time 
of  the  contract,  in  mlido,  and  were  not  to  be  made  according 
to  order ;  nor  as  things  distinguished  from  the  general  busi- 
ness of  the  plaintiffsj  for  they  were  in  the  direct  line  of  their 
business,  and  with  that  knowledge  the  defendants  sought 
them  to  obtain  the  trucks.  Whether  these  articles  which  were 
needed  were  standing  in  the  salesroom  of  the  plaintiffs,  )-eady 
for  delivery  with  slight  alterations  and  adaptations,  or  whether 
they  were  in  the  salesroom  of  a  business  correspondent  in  a 
distant  city,  who  was  ready  to  sell  and  forward  the  goods  to 
them  on  their  credit,  without  knowing  or  caring  who  their 
customer  might  be,  can  make  but  little  difference.  The  re- 
sult would,  in  cit-her  case,  be  that  by  the  intention  of  the 
parties  there  would  be  a  transfer,  for  a  price,  from  the  plain- 
tiffs to  tlie  defendants,  of  chattels  in  which  the  defendants  had 
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no  previous  property  ;  and  according  to  the  rule  as  formulated 
by  Mr.  Benjamin  in  his  book  on  Sales,  (Corbin^s  ed.,  vol.  I., 
p.  121,)  thLs  would  be  a  contract  for  the  sale  of  a  chattel 
within  the  statute  of  frauds.  Whether,  in  this  case,  the 
plaintiffs  bought  the  trucks  of  the  Milburn  Wagon  Company 
as  principals,  or  agents  for  the  defendants,  does  not  arise,  for 
the  facts  do  not  warrant  an  inference  of  agency  in  the  pur- 
chase. The  transaction  is  as  simple  as  if  one  should  seek  a 
certain  kind  of  goods  in  a  store  where  they  are  usually  made 
or  kept,  and  not  finding  them,  request  the  tradesman  to  send 
elsewhere  to  procure  them.  Tliis  would  be  an  ordinary  ac- 
commodation in  the  way  of  business,  and  as  much  a  contract 
for  sale  as  if  the  goods  were  present  for  immediate  delivery 
and  acceptance.  The  short  interval  of  time  and  distance  re- 
quired to  complete  the  purchase  will  not  alter  the  result  or 
change  the  relative  position  of  the  parties.  The  difference  in 
the  price  paid  for  the  articles  to  the  third  person  and  that  to 
be  received  will  be  a  profit  in  a  sale  rather  than  a  commission 
for  brokerage  or  agency.  In  this  case  the  plaintiffs  bought 
the  trucks  in  Ohio  to  sell  to  the  defendants  on  their  order,  and 
they  make  their  usual  or  agreed  profit  in  their  business.  It 
was  therefore  clearly  a  contract  for  sale  within  the  statute  of 
frauds. 

The  court  in  their  charge  left  it  to  the  jury  to  say  whether 
the  arrangement  between  the  plaintiffs  and  the  defendants  was 
a  contract  for  the  sale  of  goods  by  the  plaintiffs  to  the  defend- 
ants, or  whether,  according  to  the  plaintiffs'  story,  the  contract 
was  for  the  sale  of  goods  from  the  western  company  to  the 
defendants.  As  there  was  no  case  made  by  the  plaintiffs  for 
this  choice  which  was  given  to  the  jury,  there  was  error  in  the 
charge,  and  the  judgment  will  be  reversed. 

For  affirmance — The  Chief  Justice.     1. 

For  reversal — The  Chancellor,  Depue,  Magie,  Par- 
ker, Reed,  Scudder,  Van  Syckel,  Broavn,  Clement, 
Cole,  Paterson.     11. 
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WILLIAM     M.     DAVIS,     ADMINISTRATOR,     PLAINTIFF     IN 
ERROR,  V.   JACOB  F.   CLARK,   DEFENDANT  IN   ERROR. 

Where  a  deed  is  made  and  accepted,  in  pursuance  of  an  executory  con- 
tract, the  law  presumes  that  it  fully  expresses  the  final  intentions  of 
tlie  parties  as  to  so  much  of  the  contract  as  it  purports  to  execute. 


Error  to  the  Supreme  Court. 

For  the  plaintiff  in  error,  S.  H.  Gh'ey. 

For  the  defendant  in  error,  M.  P.  Grey. 

The  opinion  of  the  court  was  delivered  by 

The  Chancellor.  The  writ  of  error  in  this  case  is 
brought  to  reverse  a  judgment  of  non-suit  in  an  action  of 
assumpsit  brought  to  recover  damages  for  the  alleged  deficiency 
in  quantity  of  land  (a  farm  in  Gloucester  county,)  sold  and 
coveyed  by  the  defendant  to  Josiah  Davis,  the  plaintiff's  in- 
testate, in  1864.  The  plaintiff  avers  that  the  vendor  sold 
and  the  vendee  bought  the  property  as  containing  two  hun- 
dred and  forty-four  acres,  while,  in  fact,  it  contained  only 
about  two  hundred  and  twenty-four.  The  alleged  deficiency 
was  not  discovered  until  nine  or  ten  years  after  the  convey- 
ance, when  it  was  disclosed,  a.s  it  is  said,  by  a  survey  made  by 
Thomas  W.  Davis,  the  vendee'i  grantee.  The  dead  to  Josiah 
Davis  described  the  property  as  the  plantation  called  Pleasant 
Meadows,  and  by  metes  and  bounds,  courses,  distances  and 
monuments,  and  stated  at  the  end  of  the  description  that  it 
conveyed  all  the  land  within  the  boundaries,  be  the  quantit}' 
more  or  less.  Tims,  it  will  be  seen  that  the  deed  not  only 
shows  that  no  representation  as  to  the  quantity  was  made,  but 
also  that  it  was  understood  and  agreed  that  there  should  be 
none.  It  appears,  by  the  testimony,  that  the  property  Ayas 
bought  fur  a  gross  sum,  $21,000,  and  not  by  the  acre.  Where 
a  deed  is  made  and  accci)tcd  in  piu'suancc  of  an  executory  con- 
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tract,  the  law  presumes  that  it  fully  expresses  the  final  inten- 
tions of  the  parties  as  to  so  much  of  the  contract  as  it  purports 
to  execute.  Long  v.  HartweU,  5  Vroom  116;  Andrews  v. 
Ru£,  5  Vroom  402,  In  this  case  the  deed  purported  to  con- 
vey the  whole  of  the  property  which  was  th^j  subject  of  the 
bargain,  and  to  execute  the  whole  of  the  contract. 

The  plaintiff,  therefore,  in  the  absence  of  fraud,  is  pre- 
cluded from  maintaining  this  action.  Not  only  is  no  fraud 
proved,  but  none  is  alleged,  and  even  the  intention  to  impute 
it  is  disclaimed. 

The  judgment  of  tlie  Supreme  Court  should  be  affirmed. 

For  affinnance — The  Chancellor,  Depue,  Dixon, 
Magie,  Reed,  Scudder,  Van  Syckel,  Brown,  Clement, 
McGregor,  Paterson,  Whitaker.     12. 

jFw'  reversal — None 


CATHARINE  SULLIVAN,  PLAINTIFF  IN  ERROR,  v.  WILLIAM 
BARRY  ET  AL.,  DEFENDANTS  IN  ERROR. 

A  married  woman  can,  without  the  co-operation  of  her  husband,  create  a 
term  of  more  tlian  three  years  in  her  lands. 


Error  to  the  Supreme  Court. 

For  the  plaintiff  in  error,  G.  Collins. 

For  the  defendants  in  error,  /.  Flemming. 

The  opinion  of  the  court  was  delivered  by 

The  Chancellor.  The  only  question  presented  is 
whether  a  married  woman  can,  without  the  co-operation  of 
her  husband,  create  a  term  of  more  than  three  years  in  her 


340       COURT  o!f  ERRORS  AND  APPEALS. 

Hall  V.  Acken. 

lands.  This  question  was  considered  by  the  Supreme  Court 
in  its  advisory  opinion  in  a  suit  between  the  same  parties 
under  the  act  concerning  landlords  and  tenants,  and  it  was 
there  held  that  such  power  exists.  Sullivan  y.  Barry,  17 
Vroom  1.  I  concur  in  the  views  there  expressed  upon  the 
subject,  and  therefore  am  of  opinion  that  the  judgment  in  this 
case  should  be  affirmed. 

For  affirmance — The  Chancellor,  Chief  Justice, 
Depue,  Dixon,  Magie,  Parker,  Reed,  Scudder,  Van 
Syckel,  Brown,  Clement,  Cole.     12. 

For  reversal — None. 


JOHN  HALL  ET  AL.,  PLAINTIFFS  IN  ERROR,  v.  NIELS  PETER 
KJER,  BUILDER,  AND  CROWELL  ACKEN,  OWNER,  DE- 
FENDANTS IN  ERROR. 

There  can  be  no  lien  upon  the  land  of  a  minor  under  the  mechanics'  lien 
law. 


Error  to  Middlesex  Circuit  Court. 

For  the  plaintiffs  in  error,  J.  R.  6c  N.  English. 

For  the  defendants  in  error  Acken,  /.  K.  Rice. 

The  opinion  of  the  court  was  delivered  by 

The  Chancellor.  The  judgment  which  is  brought  up 
in  this  aase  was  entered  in  the  Circuit  Court  of  the  county  of 
Middlesex,  in  a  suit  ujx)n  the  lien  claim  of  a  material  man 
imder  the  mechanics'  lien  law,  for  materials  furnished  for  a 
house  built  by  the  defendant  Kjer  upon  a  lot  of  land  of  the  de- 
fendant Acken  pursuant  to  a  contract  between  them.  The  latter 
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pleaded  that  the  house  and  land  were  not  liable  for  the  debt. 
He  was  a  minor  when  the  house  was  built.  He,  therefore, 
could  make  no  contract  for  its  erection  which  would  be  bind- 
ing upon  him  or  his  property.  There  can  be  no  lien  upon  the 
land  of  a  minor  under  the  mechanics'  lien  law ;  for  the  lien 
given  thereby  is,  except  in  the  case  of  the  land  of  married 
women,  as  to  which  there  is  an  express  provision  for  lien,  in- 
cident only  to  a  legal  liability  to  pay  which  a  minor  is  not 
competent  to  incur  for  building  upon  his  land.  Pkil.  3Iech. 
Liens,  §§  108,  112 ;  Johnson  v.  Parker,  3  Butcher  239.  The 
judgment  of  the  court  below  siiould  be  affirmed. 

For  affirmance — The  Chancellor,  Chief  Justice, 
Depue,  Dixox,  Magie,  Parker,  Eeed,  Van  Syckel, 
Brown,  Clement,  Cole,  Paterson,  Whitaker.     13. 

For  reversal — None. 


BENJAMIN  DAVIS  ET  AL.,  PLAINTIFF  IN  ERROR,  v.  STATE 
OF  NEW  JERSEY,  DEFENDANT  IN  ERROR. 

On  error  to  the  Supreme  Court. 

This  action  was  upon  a  b®nd  given  by  Benjamin  F.  Davis, 
George  W.  Davis  and  Hugh  Sharp  to  the  State  of  New  Jersey 
in  the  penal  sum  of  .$1000.  The  issues  in  the  cause  were 
tried  at  the  Camden  Circuit,  a  jury  being  waived  by  consent 
of  the  parties,  and  the  following  reasons  for  the  judgment 
were  assigned  by 

Parker,  J.  This  suit  is  brought  on  a  bond  given  to  the 
plaintiff  by  defendants,  in  the  penal  sum  of  $1000,  dated  the 
21st  day  of  August,  1876,-  the  condition  of  which  is  as  fol- 
lows,   to    wit :    "  Whereas,  the  above-bounden  Benjamin  F. 
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Davis  has  this  day  been  decided  by  James  M.  Cassady  and 
Charles  Cox,  two  justices  of  the  peace  of  said  county  of  Camden, 
to  be  the  father  of  a  certain  bastard  child  likely  to  be  born  from 
the  body  of  Mary  E.  Mackin,  single  woman,  of  the  township  of 
Delaware,  Camden  county,  and  an  order  of  filiation  has  been 
made  by  James  ]\I.  Cassady  and  Charles  Cox,  the  justices  of  the 
peace  before  whom  the  case  was  tried,  the  sum  of  $5  per  week 
from  the  birth  of  said  bastard  child,  to  be  paid  by  the  said  Benja- 
min F.  Davis  to  the  overseers  of  the  poor  of  Delaware  township 
for  the  time  being,  for  the  support  of  such  bastard,  and  the 
sum  of  ^100  to  be  paid  for  the  sustenance  of  the  said  Mary  E. 
Mackin  during  her  confinement ;  and  whereas  the  said  Ben- 
jamin F.  Davis,  feeling  himself  aggrieved  by  the  said  decision 
of  the  said  James  M.  Cassady  and  Charles  Cox,  and  said  order 
of  filiation,  and  has  taken  an  appeal  therefrom  to  the  next 
General  Quarter  Sessions  of  the  Peace  of  said  county  of  Cam- 
den :  Now  therefore  if  the  said  Benjamin  F.  Davis  shall  ap- 
pear at  the  next  General  Quarter  Sessions  of  the  Peace  in  said 
county,  and  will  not  depart  the  court  without  leave,  then  this 
obligation  to  be  void  ;  otherwise  to  remain  in  force." 

From  the  evidence  in  the  cause  I  find  as  facts  that  the  said 
appeal  was  heard  by  the  said  Court  of  General  Quarter  Ses- 
sions of  the  Peace  of  the  county  of  Camden  at  the  January 
Term,  1877,  of  said  court,  and  that  the  said  court  adjudged 
the  said  Benjamin  F.  Davis  to  be  the  reputed  father  of  said 
bastard  child,  and  that  the  child  was  chargeable  to  the  town- 
ship of  Delaware ;  and  said  court  thereupon  ordered  and  ad- 
judged that  for  the  better  relief  of  said  township,  as  for  the 
sustenance  and  relief  of  said  bastard  child,  that  said  Benjamin 
F.  Davis  should  forthwith  pay  or  cause  to  be  paid  to  the  over- 
seers of  the  poor  of  said  township  the  sum  of  $100  for  and 
towards  the  lying-in  of  said  Mary  E.  Mackin,  and  the  sum 
of  $72  for  the  maintenance  of  the  said  bastard  child  from  the 
date  of  its  birth  to  the  time  of  making  said  order  (February 
19th,  1877,)  and  that  Benjamin  F.  Davis  should  pay  or  cause 
to  be  paid  to  the  overseers  of  the  poor  of  said  township  the 
sum  of  $3  weekly  and  every  week,  from  the  10th  day  of  Feb- 
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rnarv,  1877,  for  and  towards  the  keeping,  sustenance  and 
maintenance  of  the  said  bastard  child  for  and  during  so  h>ng 
a  time  as  the  said  bastard  child  shall  be  chargeable  to  said 
township,  and  that  the  said  Benjamin  F.  Davis  should  forth- 
with pay  to  said  overseers  of  the  poor,  or  some  one  of  them, 
the  sum  of  §18.37,  being  the  amount  of  the  costs  and  expenses 
against  the  said  Benjamin  F.  Davis.  And  it  further  appears 
to  me  from  the  evidence,  and  I  find  as  a  fact,  that  the  said 
order  and  adjudication  of  the  said  Court  of  General  Quarter 
Sessions  of  the  Peace  still  remains  in  full  force,  and  has  never 
been  satisfied  nor  reversed  nor  vacated.  And  I  find  further 
as  a  fact  that  no  part  of  the  said  sum  of  |100,  nor  of  the  said 
sum  of  $72,  nor  of  the  sum  of  $3  per  week,  so  adjudged  to  be 
paid,  has  been  paid  by  said  Benjamin  F.  Davis  nor  by  any 
person  for  him.  And  I  find  further  as  a  fact  that  since  said 
order  and  adjudication  of  the  said  Court  of  General  Quarter 
Sessions  of  the  Peace  the  said  Benjamin  F.  Davis  did  not  and 
has  not  entered  into  bond  as  provided  by  law,  and  that  he  de- 
parted the  said  court  without  being  discharged  and  without 
leave. 

Upon  these  facts  the  question  ai'ises  whether  the  condition 
of  said  bond  has  been  forfeited  so  as  to  make  defendants  liable 
in  this  action.  The  defendants  deny  that  they  are  liable  on 
the  bond  because  they  say  proceedings  against  the  putative 
father  were  not  commenced  under  the  Bastardy  act  then  in 
force,  but  that  he  was  brought  before  the  justices  under  an  act 
which  had  been  repealed.  Upon  reading  the  bond  it  is  found 
to  be  in  the  form  authorized  and  required  by  the  twelfth  sec- 
tion of  the  act  of  1874,  then  and  now  in  force.  That  section 
provides  that  immediately  after  the  putative  father  is  notified 
of  the  adjudication  of  the  two  justices  of  the  peace  that  he  is 
the  father  of  the  child,  he  shall  enter  into  bond  to  the  State 
of  New  Jersey  that  he  will  obey  or  comply  with  said  ordci-, 
and  will  indemnifv  the  township,  itc,  or  will  appear  at  the 
next  Court  of  Gent-ral  Quarter  Sessions  of  the  Peace  of  the 
county,  and  will  not  depart  the  court  without  leave.  It  ap- 
pears that  said  bond  was  given  voluntarily  by  the  defendants 
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in  conformity  with  the  last  clause  of  that  section.  It  is  such 
a  bond  as  the  law  then  and  now  in  force  provides  for.  In 
this  suit  on  the  bond  the  court  will  not  inquire  whether  the 
reputed  father  of  the  child  was  brought  into  court  by  process 
in  force  at  the  time  the  process  was  issued  or  not.  It  does 
not  appear  that  any  objection  to  the  form  of  the  process,  or  to 
the  jurisdiction  of  the  justices  or  the  Court  of  General  Quarter 
Sessions  of  the  Peace  was  made.  No  question  was  made  as 
to  the  legality  of  the  preliminary  proceedings.  The  putative 
father  submitted  himself  without  any  objection  to  the  hearing 
by  the  two  justices  on  the  merits,  which  were  decided  against 
him,  and  then  he  and  the  other  defendants  (his  sureties)  vol- 
untarily gave  the  bond  on  which  this  suit  is  brought,  and  ap- 
pealed to  the  Court  of  General  Quarter  Sessions  of  the  Peace, 
in  which  court  no  such  question  as  is  here  urged  was  raised, 
and  the  case  was  there  again  decided,  with  the  aid  of  a  jury, 
on  the  merits.  It  is  now  too  late,  in  a  suit  on  the  bond,  to 
raise  the  quest-ion  insisted  upon  here.  It  is  an  effort  to  make 
a  collateral  issue  of  that  which  should  have  been  settled  by 
direct  action.  If  there  was  any  defect  in  the  proceedings  by 
which  the  putative  father  was  brought  into  court  it  should 
have  been  stated  then,  and  if  unsuccessful,  the  adjudication 
should  have  been  removed  to  a  superior  tribunal  for  review. 

Upon  the  facts  above  stated  I  find  the  bond  upon  which 
this  action  was  brought  is  valid  and  binding,  and  if  the  condi- 
tion has  been  forfeited,  the  defendants  are  liable. 

But  defendants  maintain  that  even  if  the  bond  be  valid  and 
binding  under  some  circumstances,  that  they  are  not  liable, 
because  the  condition  has  not  been  forfeited.  They  say  its  con- 
dition has  been  performed.  But  is  this  allegation  true  ?  The 
condition  of  the  bond  is  that  the  putative  father  will  appear 
at  the  next  Court  of  Gei-ieral  Quarter  Sessions  of  the  Peace, 
and  will  not  depart  the  court  without  leave.  The  twenty- 
first  section  of  the  act  leaves  no  doubt  what  the  putative 
father  is  by  the  bond  required  to  do  if  the  decision  of  the 
Sessions  be  adverse  to  him.  It  enacts  that  he  shall  imme- 
diately pay  the  costs  and  expenses  that  the  court  may  adjudge 
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to  be  paid  by  him,  and  .<liall  enter  into  bond  to  the  State  of 
Xew  Jersey  in  siieh  anionnt  as  tlie  eourt  shall  order,  with  ap- 
proved surety  or  sureties,  with  a  eonditiou  similar  in  substance 
with  the  first  condition  set  forth  in  section  12  of  said  act  of 
1874.  The  twenty-second  section  provides  that  if  the  said 
person  so  bound  to  aj)pear  at  the  Sessions  shall  depart  the 
court  without  executing  the  bond  required  in  the  twenty-first 
section  or  without  being  discharged  by  the  court,  his  said 
bend  with  condition  to  appear  at  such  court  shall  be  thereby 
deemed  to  be  forfeited  and  may  be  prosecuted  as  directed  in 
tiie  twenty-third  section.  The  twenty-third  section  enacts 
that  if  default  be  made,  the  Sessions  shall  order  the  bond  prose- 
cuted by  the  prosecutor  of  the  })leas  of  the  county,  and  the 
penalty  thereof  shall  be  recovered  and  shall  be  paid  into  said 
court,  and  said  court  shall,  from  time  to  time,  order  said 
moneys  paid  out  to  indemnify  the  township. 

From  these  sections  it  appears  that  it  was  the  duty  of  said 
Benjamin  F.  Davis,  who  was  present  in  the  Court  of  (leneral 
Quarter  Sessions  of  the  Peace,  at  the  trial  there,  as  soon  as  he 
heard  the  verdict  of  the  jury  and  judgment  of  the  court  on 
the  appeal,  not  only  to  pay  the  costs  and  expenses  adjudged 
against  him,  but  also  to  enter  into  new  bond  to  the  state,  with 
approved  security  with  the  conditions  mentioned  in  the 
twenty-first  section  of  the  act.  He  did  pay  the  costs  and 
expenses,  bat  did  not  enter  into  the  bond,  and  he  departed  the 
court  without  leave  and  without  being  discharged  by  the  court, 
and  thus  the  bond  was  forfeited.  The  prosecution  was  not 
recpiired  to  ask  the  court  to  fix  the  amoinit  of  the  penalty  of 
the  new  bond  recpiired  by  the  twenty -first  section,  or  to  apply 
to  have  the  bond  approved  by  the  court.  It  was  the  duty  of 
tiie  defendants  to  have  that  done.  They  were  bound  to  be  the 
acting  ])arty  then,  as  much  so  as  the  defendant  in  a  capias  and 
bail  to  the  sheriff  are  required  to  have  special  bail  })ut  in.  It 
is  not  enough  that  Benjamin  F.  Davis  has  remained  continu- 
ally within  the  jurisdiction  of  the  Sessions  and  willing,  as  is 
said  in  one  of  the  pleas,  to  perform  any  order  of  the  said  court 
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touching  the  matter  in  question,  and  is  now  ready  to  perform 
the  same. 

It  is  further  contended  by  tlie  defendants  that  the  adjudi- 
cation by  the  Court  of  General  Quarter  Sessions  of  the  Peace 
on  the  appeal  was  not  valid,  and,  therefore,  the  condition  of 
the  bond  is  not  binding  on  defendants.  The  Sessions,  without 
objection,  heard  the  appeal  with  the  aid  of  a  jury,  and  adjudi- 
cated against  the  putative  father  on  all  points,  except  that  they 
reduced  the  weekly  payments  from  §5  to  $3.  The  putative 
father  had  the  benefit  of  a  trial  on  the  appeal  before  the 
Sessions,  and  the  adjudication  of  that  court  has  not  been  re- 
moved to  a  higher  tribunal.  In  this  condition  of  things  that 
adjudication  must  stand,  and  cannot  be  attacked  collaterally 
in  an  action  on  the  bond  by  attempting  to  show  that  the  puta- 
tive father  was  not  brought  into  court  properly  in  the  pre- 
liminary proceedings.  To  test  that  question,  the  judgment 
and  order  of  the  Sessions  should  have  been  removed  to  the 
Supreme  Court. 

Judgment  is  given  for  the  plaintiff  for  the  penalty  of  the 
bond,  to  be  paid  into  the  said  Court  of  General  Quarter  Ses- 
sions of  the  Peace,  and  the  defendants  must  pay  to  plaintiff 
costs  of  this  suit. 

For  the  plaintiffs  in  error,  ./.  E.  Troth. 

For  the  defendant  in  error,  P.  S.  Scovel. 

The  Chancellor.  The  judgment  of  the  Supreme  Court 
should  l)e  affirmed,  for  the  reasons  given  by  the  justice  before 
wliom  the  cause  was  tried,  in  liis  opinion. 

For  affirmance — The  Chancellor,  Chief  Justice, 
Depue,  Dixox,  Magie,  Parker,  Reed,  Scudder,  Van 
Syckel,  Brown,  Clement,  Cole.     12. 

For  reversal — None. 
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McDERMOTT,  PLAINTIFF  IX  ERROR,  v.  THE  MAYOR,  &c.,  OF 
JERSEY  CITY,  DEFENDANTS  IN  ERROR. 

On  error  to  the  Supreme  Court. 

Per  Curiam.  The  judgment  of  the  Supreme  Court  is 
affirmed,  for  the  reasons  stated  in  the  case  of  JSlmendorf  v. 
Jet^sey  City,  [ante  p.  283.) 

For  affirmance — The  Chief  Justice,  Depue,  Dixox, 
Magie,  Parker,  Reed,  Scudder,  Van  Syckel,  Brown, 
Clement,  Cole,  Paterson,  Whitaker.     13. 

For  reversal — None. 


"WILLIAM   W.   CAMPBELL  v.   THE   BOARD   OF   PHARMACY 
OF  NEW  JERSEY 

On  error  to  the  Supreme  Court.  For  opinion  of  Supreme 
Court,  see  17  Vroom  341. 

Per  Curiam.  The  judgment  below  is  affirmed,  for  the 
reasons  given  by  the  Supreme  Court. 

For  ajfii-mance — The  Chancellor,  Chief  Justice, 
Dixon,  Magie,  Parker,  Reed,  Scudder,  Van  Syckel, 
Brown,  Cole,  Paterson,  Whitaker.     12. 

i^w  reversal — None. 
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UNION  DISTRICT  SCHOOL  TRUSTEES,  PLAINTIFFS  IN 
ERROR,  V.  STATE,  EX  REL.  PIERCE,  DEFENDANT  IN 
ERROR. 

Error  to  the  Supreme  Court.  For  opinion  of  Supreme 
Court,  see  17  Vroom  76. 

For  the  plaintiffs  in  error,  M.  H.  Stratton. 

For  the  defendant  in  error,  A.  S.  Appleget. 

The  Chancellor.  I  am  of  opinion  that  the  judgment 
in  this  case  should  be  affirmed,  for  the  reasons  given  by  the 
Supreme  Court. 

For  cvffirmance — The  Chancellor,  Chief  Justice, 
Depue,  Reed,  Scudder,  Van  Syckel,  Cole,  Mc- 
Gregor, Paterson,  Whitaker.     10. 

For  reversal — None. 
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BICHARD  O'BRIEN,   PLAINTIFF   IN  ERROR,  v.  ROBINA 
FRASIER,  DEFENDANT  IN  ERROR. 

1.  In  an  action  for  malicious  prosecution,  the  declaration  charging  injury 
to  character,  evidence  on  part  of  defence  in  mitigation  of  damages, 
tending  to  show  the  bad  reputation  of  the  plaintiff,  is  admissible. 

2.  The  form  of  questions  put  to  witnesses  on  this  subject,  considered. 

3.  In  a  suit  of  this  kind,  when  the  defence  consisted  in  the  circumstance 
that  the  defendant  had  intended  to  charge  a  different  crime  from  that 
contained  in  his  affidavit,  which  had  been  erroneously  drawn  by  the 
magistrate,  it  is  competent  for  the  defendant  to  prove  that  the  crime  so 
intended  to  be  imputed  was  true,  to  the  best  of  his  belief. 


On  writ  of  error. 

The  suit  was  for  a  malicious  prosecution.  The  declaration 
set  forth,  in  the  usual  form,  the  good  character  of  the  plain- 
tiff, and  that  the  defendant,  intending  to  injure  her  in  her 
fame  and  credit,  without  any  reasonable  cause  made  a  charge 
of  perjury  against  her,  and  so  caused  her  arrest  and  imprison- 
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ment  in  the  county  jail,  until  she  was  discharged  on  account 
of  no  indictment  having  been  found  against  her  by  the  grand 
jury ;  that  by  means  of  these  facts  she  was  greatly  injured  in 
her  said  credit  and  reputation,  and  brought  into  public  scandal, 
infamy  and  disgrace,  &c.     The  plea  was  the  general  issue. 

Argued  at  June  Term,  1885,  before  Beasley,  Chief 
Justice,  and  Justices  Dixon  and  Magie. 

For  the  plaintiff  in  error,  Stevenson  &  Ryle, 

For  the  defendant  in  error,  Z.  M.  Ward. 

The  opinion  of  the  court  was  delivered  by 

Beasley,  Chief  Justice.  The  bills  of  exceptions  sent  up 
with  the  writ  in  this  case  present  three  points  for  adjudica- 
tion. These  several  propositions  will  be  considered  in  the 
order  in  which  they  stand  in  the  brief  of  the  counsel  of  the 
plaintiff  in  error. 

The  basis  of  the  suit  was  the  arrest  and  imprisonment  of 
the  plaintiff  on  an  affidavit  made  by  the  defendant,  containing 
a  charge  of  perjury,  and  which  charge,  it  was  asserted,  had 
been  made  falsely,  maliciously  and  without  probable  cause. 
The  false  swearing  thus  imputed  to  the  plaintiff  consisted  in  a 
statement  made  by  her  under  oath,  in  a  suit  between  herself 
and  the  defendant,  that  a  certain  bank-book  which  she  had 
turned  over  to  the  defendant  contained  a  credit  of  a  certain 
sum  due  from  the  bank  to  her.  Upon  the  strength  of  this 
affidavit  a  justice  issued  a  warrant  and  the  plaintiff  had  been 
arrested  and  imprisoned  until  she  was  discharged  in  conse- 
quence of  the  grand  jury  failing  to  find  an  indictment  against 
her.  At  the  trial  of  the  cause  it  was  admitted  by  the  counsel 
of  the  defendant  that  the  statements  of  this  affidavit  were  alto- 
gether untrue,  and  that  there  had  been  no  probable  cause  for 
the  arrest  and  imprisonment  of  the  plaintiff  on  that  particular 
charge,  and  the  defence  was  that  although  he  signed  tlie  affi- 
davit upon  which  the  warrant  issued,  he  did  such  act  by  mis- 
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take ;  that  the  charge  which  he  intended  to  make  was  of  a 
different  cliaracter ;  that  what  he  meant  to  depose  w^as  that  the 
plaintiff,  on  the  trial  referred  to,  had  sworn  falsely  with  respect 
to  a  certain  amount  of  cash  she  had  given  him,  and  not,  as  it 
stood  in  his  affidavit,  that  she  had  falsified  touching  the  con- 
tents of  the  bank-book  which  she  had  transferred  to  him.     In 
this  aspect  the  defendant  was  permitted  at  the  trial,  when  he 
was  on  the  witness-stand,  to  testify  that  he  did  not  intend  to 
charge  in  his  affidavit  that  the  plaintiff  swore  falsely  as  to  the 
amount  of  money  placed  to  her  credit  in  her  bank-book,  but 
that  she  swore  falsely  with  respect  to  the  amount  of  cash  she 
had  paid  to  him,  and  that  the  magistrate  before  whom  he  had 
laid  his  complaint,  from  a  misconception  of  his  statement,  in- 
serted the  former  instead  of  the  latter  accusation,  and  that  he 
had  ignorantly  taken  the  oath*  in  that  form.     This  offer  of 
proof  was  rejected  by  the  court,  and,  in  effect,  the  defendant 
was  not  allowed  to  prove  that  he  believed  that  the  plaintiff 
had  perjured  herself" in  her  allegation  of  the  amount  of  cash 
she  had  paid  to  him,  and  that  his  purpose  had  been  to  charge 
her  with  that  offence. 

The  circumstances  of  the  case  are  peculiar',  but  upon  reflec- 
tion I  am  satisfied  that  the  testimony  thus  shut  out  was 
admissible.  It  is  not  regarded  as  legal  on  the  ground  stated 
in  the  brief  of  counsel,  which  was  that  it  helped  to  support 
the  defendant's  statement  that  he  had  not  meant  to  make  the 
particular  accusation  contained  in  his  affidavit,  for  such  a  col- 
lateral issue  could  not  be  interpolated  merely  by  way  of  con- 
firmation, but  it  is  conceived  that  it  was  legitimate  evidence,  as 
it  was  an  essential  part  of  the  defence  interposed.  The  case 
was  in  this  situation  :  The  defendant's  affidavit  had  been  pro- 
duced, and  it  had  been  proved  that  its  crimination  was  with- 
out foundation,  and  without  color  of  foundation.  This  the 
defendant  admitted,  and  he  thereby  confessed  that  he  had  made 
a  false  charge  of  crime  against  the  plaintiff,  resting  on  no 
probable  cause,  and  that  by  reason  of  such  improper  action  on 
his  part  she  had  been  arrested  and  imprisoned.  If  the  case 
had  been  closed  at  this  point,  the  jury  would  have  been  con- 
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strained,  in  right  reason,  to  find  not  only  that  the  prosecution 
had  been  founded  in  falsehood,  to  the  knowledge  of  the  defend- 
ant, but  that  it  was  consequently  malicious,  and  thus  his 
liability  would  have  ensued.  In  this  posture  of  affairs  the 
defendant  could  not  controvert  the  fact  that  the  charge  that  he 
had  in  point  of  fact  sworn  to  was  false  and  without  founda- 
tion, but  it  was  still  open  for  him  to  disprove  the  inference 
that  would  have  necessarily  resulted  from  the  admitted  facts 
that  he  had  put  the  law  in  motion  against  the  plaintiff  from  a 
malicious  motive.  The  existence  of  an  illegal  intention  in 
this  action  was  as  essential  to  its  support  as  were  the  falsity 
of  the  crimination  and  the  absence  of  reasonable  ground  for  a 
belief  in  its  truth.  In  order  to  manifest  a  legal  motive  for  his 
conduct,  the  offer  was  made  to  the  effect  that  the  charge  that  he 
had  meant  to  make  was  one  touching  a  different  matter,  and 
that  such  latter  inculpation  was  true  according  to  his  belief. 
It  will  be  observed  that  if  that  had  been  the  true  attitude  of 
the  defendant,  that  is,  reasonably  believing  that  the  plaintiff 
had  committed  the  crime  of  perjury  in  the  particular  sought 
to  be  shown,  he  had  taken  steps,  in  behalf  of  public  justice,  to 
call  her  to  account,  and  in  that  course  of  law  a  mistake  in  the 
affidavit  had  supervened,  it  is  clear  that,  no  matter  how  negli- 
gent he  had  been,  his  motive  had  not  been  illegal.  Proof  of 
the  naked  fact  that  one  charge  had  been  substituted  for  another 
would  not,  of  itself,  have  been  a  defence  to  the  action,  because 
it  would  not  have  exhibited  a  legal  motive  for  the  defendant's 
conduct.  It  would  have  been  consistent  with  such  a  state 
of  proof  that  he  had  been  actuated  in  the  affair  either  by  a 
legal  or  illegal  inducement  to  the  course  taken.  In  order  to 
test  the  principle,  suppose  the  defendant  had  proved  that  he 
had  intended  to  charge  a  crime  upon  the  plaintiff,  which  he 
knew  she  had  not  committed,  but  that  by  mistake  he  had 
charged  a  different  offence,  and  had  caused  her  imprisonment 
for  it,  would  such  proof  have  been  a  defence  to  this  action  ? 
Such  a  contention,  very  plainly,  would  not  have  availed.  The 
defendant  could  not  escape  responsibility  by  the  subterfuge 
that  the   unintended   and   not   the   intended   falsehood   had 
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worked  the  plaintiif  injury.  On  this  side  of  the  ease  the 
question  is  whether  the  defendant's  motive  was  illegal  with 
respect  to  the  course  of  law  leading  to  the  arrest  of  the  plain- 
tiff, rather  than  to  the  particular  mode  of  procedure  that  was 
adopted.  No  reason  suggests  itself  why  the  doctrine  should 
be  made  a  part  of  the  legal  system  that  when  a  person  has 
been  subjected  to  the  suffering  and  ignominy  to  which  the 
plaintiff'  was  subjected,  such  person  is  to  be  without  redress, 
if,  through  the  inadvertence  or  negligence  of  the  prosecution,  a 
mistake  has  been  fallen  into  with  respect  to  the  particular 
charge  which  it  was  intended  to  make,  no  matter  how  im- 

CI  ^ 

proper  or  vicious  the  purpose  of  such  prosecutor  may  have 
been.  As  the  case  stood  before  the  court  below,  it  had  ap- 
peared that  the  charge  made  was  false  ;  that  there  had  been  no 
reasonable  cause  for  believing  it  to  be  true ;  and  the  conclu- 
sion is  that  unless  the  defendant  could  show  that  his  motive 
for  putting  the  prosecution  on  foot  was  not  malicious,  that  is, 
was  not  such  a  motive  as  the  law  prohibited,  the  action  was 
sustained. 

There  was  error,  therefore,  in  rejecting  the  testimony  in 
question. 

The  second  objection  urged  against  the  proceedings  at  the 
trial  also  arises  from  the  exclusion  of  proofs  offered  by  the 
defendant. 

The  defendant^  desirous,  apparently,  to  disparage  the  general 
reputation  of  the  plaintiff  in  point  of  morals,  asked  of  a  wit- 
uess  the  following  question :  "  Do  you  know  the  reputation 
of  Mrs.  Frasier,  in  the  city  of  Paterson  ?  "  This  interroga- 
tory in  the  form  stated  was  overruled,  the  court  directing  the 
counsel  to  make  the  inquiry  more  specific.  The  following 
interrogatories  were  then  propounded  and  were  successively 
overruled,  to  wit :  "  Are  you  acquainted  with  the  general 
reputation  among  her  neighbors  and  acquaintances,  of  the 
plaintiff? "  '''  Do  you  know  whether  the  plaintiff  has.^been 
charged  with  crime  prior  to  the  complaint  Avhich  Mr.  O'Brien 
made  against  her?"  "Are  you  acquainted  with  the  general 
reputation  which  the  plaintiff  had  amongst  her  friends  and 
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neighbors  prior  to  the  time  that  Mr.  O'Brien  made  his  charge 
against  her  ?  "  "  Do  you  know  whether,  prior  to  the  charge 
that  Mr.  O'Brien  made  against  her,  the  defendant  had  obtained 
and  acquired  the  good  opinion  and  credit  of  her  neighbors  ?  " 
"  Are  you  acquainted  with  the  reputation  which  Mrs.  Frasier 
had  prior  to  Mr.  O'Brien's  charge  against  her  for  virtue  ?" 

With  respect  to  these  inquiries  two  topics  are  discussed  in 
the  briefs  of  counsel,  first,  whether  the  general  character  of 
the  plaintiff  in  this  action  was  open  to  attack,  and,  second, 
this  being  answered  in  the  affirmative,  whether  the  interroga- 
tories, or  any  of  them,  which  were  addressed  to  the  witness, 
were  in  due  form. 

Touching  the  first  subject,  it  is  conceived  that  when  a  plain- 
tiff in  a  suit  for  malicious  prosecution  founds  his  action  in 
part  on  an  injury  done  to  his  character  by  such  prosecution, 
the  legal  rule  is  quite  settled  that  he  thereby  puts  his 
general  character  in  issue.  As  long  ago  as  the  case  of  Savile 
V.  Roberts,  reported  in  1  Ld.  Raym.  374,  Lord  Holt,  in 
defining  the  damages  which  will  support  a  suit  of  this  charac- 
ter, states  as  his  first  class  tliose  instances  where  the  only  injury 
consists  in  the  "  damage  done  to  a  man's  fame,  as  if  the  mat- 
ter whereof  he  be  accused  be  scandalous."  It  would  seem  to 
follow,  therefore,  that  whenever  the  action  is  used  as  a  means 
of  reparation  for  an  injury,  in  whole  or  in  part,  done  to  his 
character,  the  plaintiff  in  such  procedure  must  stand  in  pre- 
cisely the  same  attitude  that  the  actor  in  an  action  for  libel  or 
slander  assumes,  and  in  the  latter  class  of  cases  it  has  been 
adjudged  in  this  court,  that  the  general  bad  character  of  the 
plaintiff  at  the  time  of  the  alleged  grievance  is  admissible  on 
the  part  of  the  defence  in  mitigation  of  damages.  The  case 
indicated  is  that  of  Say  re  v.  Sayre,  1  DutcJter  235,  in  which 
Ciiief  Justice  Green  reviews  the  English  and  American  deci- 
sions on  this  subject,  and  finally  declares  the  class  of  evidence 
in  question  is  admissil)lc,  in  mitigation  of  damages,  on  the 
broad  ground  "that  it  cannot  be  just  that  a  man  of 
infamous  c])aractcr  sliould,  for  the  same  libelous  matter,  be 
entitled  to  equal  damage's  with  the  man  of  unblemished  repu- 
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tation."  It  is  also  to  be  noted,  in  this  connection,  that  in  his 
discussion  of  this  subject  the  accurate  jurist  just  mentioned, 
evidently  considered  the  action  for  malicious  prosecution  based 
on  an  injury  to  character,  as  in  pari  materia  with  the  action 
for  libel  or  slander,  and  refers  to  both  procedures,  throughout 
his  opinion,  as  resting  on  the  same  general  principle.  And 
indeed  it  does  not  seem  to  be  deniable  that  a  malicious  prose- 
cution for  an  indictable  and  odious  offence  is  a  libel  to  which 
is,  in  some  cases,  superadded  illegal  imprisonment  and  the  loss 
of  property,  so  that  it  would  be  quite  abnormal  for  the  same 
court  to  declare  that  in  the  actions  for  libel  the  plaintiff's 
character  is  in  issue,  but  in  actions  for  malicious  prosecutions 
it  is  not  in  issue. 

And  the  decision  just  referred  to  appears  to  accord  with  the 
great  weight  of  authority,  as  will  plainly  appear  by  a  reference 
to  any  of  the  leading  text-books  treating  of  the  subject.  1 
Whart.  Ev.,  §  54 ;  Bacon  v.  Toione,  4  Cksh.  217 ;  Fltzr/ih- 
bon  V.  BrovM,  43  Maine  169. 

Evidence  as  to  the  bad  moral  character  of  the  plaintiff  was, 
it  is  considered,  plainly  admissible  in  mitigation  of  damages. 
Whether  such  testimony  would  have  been  proper,  if  such 
issue  had  been  presented  on  the  facts  as  a  circumstance  going 
to  make  up  a  reasonable  cause  for  the  conduct  of  the  defendant, 
is  a  question  not  now  subjudice. 

With  regard  to  the  other  branch  of  this  subject,  it  seems  to 
me  that  the  form  of  some  of  the  questions  put  to  the  witness 
were  unobjectionable.  It  was  not  merely  the  bad  character  of 
the  plaintiff  on  the  point  in  which  it  had  been  villified  that 
was  subject  to  discussion,  but  her  character  generally  with 
respect  to  morals.  That  the  inquiry  has  this  scope  was  fully 
considered  and  declared  in  the  case  just  referred  to  of  Sayre  v. 
Sayre.  Consequently  the  interrogatory  thus  phrased,  "Are 
you  acquainted  with  the  general  reputation  which  the  plaintiff 
iiad  amongst  her  friends  and  neighbors  prior  to  the  time  that 
Mr.  O'Brien  made  his  charge  against  her?"  would  seem  to 
have  been  all  that  the  rules  of  practice  require.  According  to 
common  usage  the  phrase  refers  to  the  general  moral  character 
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of  the  person  referred  to,  and  it  seems  to  savor  of  hypercriti- 
cism  to  suggest  that  a  question  thus  framed  embraces  other 
than  moral  traits  of  character.  It  would  not  be  easy  to  put 
the  inquiry  in  a  shape  at  once  succinct  and  yet  comprehensive, 
so  as  not  to  be  open  to  such  a  subtle  objection,  for  the  line 
that  separates  what  is  immoral  from  what  is  indecorous  is 
oftentimes  exceedingly  indefinite  and  indistinct.  It  will  be 
found  by  referring  to  the  language  of  the  judges  as  contained 
in  the  reports,  that  the  expression  "  bad  character  and  general 
reputation  "  is  constantly  used  to  signify  character  and  repu- 
tation with  regard  to  morals.  And  if  this  matter  were  in 
doubt,  the  other  question  which  was  propounded  and  over- 
ruled, in  the  words  "  Are  you  acquainted  with  the  reputation 
which  Mrs.  Frasier  had,  prior  to  Mr.  O'Brien's  charge  against 
her,  for  virtue?"  was  sufficiently  specific,  for  the  inquiry 
necessarily  tested  the  knowledge  of  the  witness  with  reference 
to  the  general  moral  standing  of  the  plaintiff  in  public  estima- 
tion. 

The  result  is  that  these  two  questions  were  improperly  over- 
ruled. 

Tlie  third  and  last  exception  relates  to  the  rejection  at  the 
trial  of  the  following  question  put  by  the  counsel  of  the 
defendant  to  one  of  the  witnesses,  to  wit:  "Do  you  know 
whether,  prior  to  Mr.  O'Brien's  charge  against  this  woman 
[the  plaintiff,]  she  was  living  in  adultery  with  Mr. ?" 

It  is  plain  that  the  judicial  course  on  this  subject  was  cor- 
rect. Particular  criminal  acts,  as  a  general  rule,  cannot  be  set 
up  eitlier  against  a  party  or  a  witness.  If  the  rule  were  other- 
wise, innumerable  issues,  incapable  of  all  reasonable  trial, 
would  be  raised  in  the  progress  of  the  ordinary  suite.  It  is 
not  known  that  any  case  warrants  the  introduction  of  such  a 
species  of  testimony. 

Let  the  judgment  be  reversed  on  the  grounds  above  defined. 
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THE   FIFTH  WARD   SAVINGS   BANK,  OF   JERSEY   CITY,   v. 
THE  FIRST  NATIONAL  BANK  OF  JERSEY  CITY. 

1.  The  president  of  a  savings  bank,  having  authority  to  carry  on  its  gen- 
eral business,  is  not,  virtute  officii,  invested  with  the  power  of  borrowing 
money  in  belialf  of  (he  institution. 

2.  Whether  such  officer  was  held  out  in  this  case  as  being  possessed  of 
such  a  competency  was  properly  left  to  the  jury  as  a  matter  of  fact. 


On  motion  for  new  trial. 

Argued  at  June  Term,  1885,  before  Beasley,  Chief  Jus- 
tice, and  Justices  Dixon  and  Magie. 

For  the  plaintiff,  H.  M.  T.  Beebnan  and  T.  N.  McCarter. 

For  the  defendant,  Wm.  JBrinkerhof  and  Joseph  D.  Bedle. 

The  opinion  of  the  court  was  delivered  by 

Beasley,  Chief  Justice.  This  is  an  action  of  trover  for  ■ 
the  alleged  conversion  of  certain  bonds.  The  essential  features 
of  the  case  are  these :  One  Boice  was  the  treasurer  and  secre- 
tary of  the  plaintiff,  the  savings  bank,  and  in  these  capacities 
transacted  its  usual  business,  and  assuming  an  authority  he 
did  not  possess,  he  fraudulently  obtained  a  loan  of  the  defend- 
ant in  the  name  of  the  plaintiff  and  ostensibly  for  its  use  ;  to 
secure  the  repayment  of  the  moneys  thus  borrowed  he  pledged 
to  the  defendant  the  bonds  in  dispute.  The  funds  thus  real- 
ized were  appropriated  by  Boice  to  his  own  use,  that  being  his 
design  when  he  obtained  them.  The  fact  of  the  fraud  of 
Boice  was  not  in  dispute,  the  only  point  now  in  question 
being,  whether  he  had  either  apparently  or  actually  been 
clothed  with  authority  to  borrow  moneys  for  the  plaintiff  and 
to  place  its  securities  as  collateral. 

At  the  trial  the  judge  presiding  held  that  such  authority 
was  not  incident  to  the  offices  held  by  this  man.     It  is  clear 
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that  such  view  was  correct,  for  it  would  be  a  wide  divergence 
from  fundamental  law  to  declare  that  the  power  claimed 
existed,  vuiute  officii.  It  would  be  truly  disastrous  to  these 
valuable  institutions  if  they  cannot  appoint  a  treasurer  and 
deposit  in  his  custody  their  moneys  and  securities,  without 
SHch  situation  giving  rise  to  an  inevitable  inference  that  such 
official  has  been  clothed  with  an  unlimited  capacity  to  contract 
loans  and  sell  and  pledge  such  securities ;  the  action  of  the 
judge  in  this  matter  was  plainly  right. 

As  it  was  clearly  shown  that  Boice  acted  knavishly  in  this 
affair,  and  had  not  been  clothed  with  any  express  power  to 
obtain  the  loan  in  question,  or  to  pledge  these  bonds,  the  only 
open  point  of  inquiry  on  this  subject  was,  whether  or  not  the 
plaintiif  had  put  its  treasurer  in  such  an  attitude  before  the 
public  or  before  this  defendant,  as  to  have  warranted  a  reason- 
able inference  that  he  was  its  general  agent  and  had  the  right 
to  execute  the  transaction  in  question.  This  part  of  the  case 
was  left  to  the  jury  as  a  matter  of  fact,  and  the  verdict  was 
in  favor  of  the  plaintiff. 

After  a  careful  study  of  the  testimony,  no  ground  has  been 
found  that  will  justify  this  court  in  disturbing  this  finding  of 
the  jury.  It  is  true  that  a  large  control  over  the  business  of 
the  plaintiff  had  been  confided  to  Boice.  He  had  been  paid  a 
salary  and  had  been  allowed  to  select  his  subordinate.  One 
of  the  witnesses  said  he  had  been  employed  for  "  so  much 
money  to  run  the  bank,"  but  this  merely  meant  that  he  car- 
ried on  for  the  institution  its  every-day  affairs,  such  as  receiv- 
ing deposits,  investing  its  moneys,  receiving  interest  money 
and  paying  depositors.  For  such  purposes  he  was  undoubt- 
edly the  general  agent  of  the  plaintiff  with  regard  to  the  ordi- 
nary transactions  incident  to  its  business  ;  but  such  authority, 
standing  by  itself,  would  not  have  warranted  even  an  infer- 
ence as  a  matter  of  fact  that  this  treasurer  had  been  capaci- 
tated to  obtain  loans  for  the  institution.  But  in  addition  to 
this  practice  of  the  treasurer,  there  was  testimony  showing 
that  on  two  or  three  occasions,  in  times  of  panic,  when  there 
had  been  runs  upon  the  savings  bank,  the  treasurer,  without 
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previous  authority,  had  obtained  loans  of  money  on  the  pledge 
of  securities,  from  the  defendant.  It  was,  however,  also  shown 
that  on  such  occasions  the  officers  of  the  defendant,  wlien 
making  the  loans,  had  been  fully  apprised  of  the  urgency,  and 
therefore  must  have  known  that  there  was  no  opportunity  for 
obtaining  the  sanction  of  the  managers  of  the  plaintiif  to  such 
applications.  It  was  obvious,  therefore,  that  it  was  a  ques- 
tion open  to  inquiry  whether,  at  such  times,  the  officers  of  the 
defendant  had  relied  on  the  ostensible  position  of  this  treas- 
urer, or  had  confided  in  the  moral  certainty  that  under  such 
urgent  and  abnormal  circumstances  the  acts  of  such  treasurer 
would  be  ratified  by  the  managers  of  the  plaintiif.  Nor  was 
it  certain,  as  the  case  stood  before  the  jury,  that  the  managers 
of  the  plaintiff  were  informed  of  such  acts  of  their  treasurer, 
done  in  anticipation  of  their  approval,  for  their  resolution 
embracing  this  subject,  as  recorded  in  their  minutes,  is  in  the 
form  of  an  authority  to  obtain  a  loan  in  the  future,  and  not 
by  way  of  a  ratification  of  a  loan  already  obtained.  It  was 
also  in  evidence  that  after  the  occurrence  of  such  unauthorized 
transactions  on  an  application  for  a  loan,  the  president  of  the 
defendant  had  required  Boice  to  obtain  from  the  managers  of 
the  savings  bank  a  resolution  authorizing  such  borrowing. 

Under  these  conditions  of  the  proofs,   the   question   was 
.  properly  left  to  the  decision  of  the  jury. 

The  verdict  must,  therefore,  stand. 


WILLARD  E.  HOWELL  v.  WILLIAM  O.  McDOWELL. 

The  receiver  appointed  in  proceedings  under  the  act  in  aid  of  executions, 
is  not  entitled  to  wages  due  to  the  defendant  in  execution  for  his  per- 
sonal services. 


On  case  certified  by  the  Essex  Circuit. 

Argued  at  June  Term,  1885,  before  Beasley,  Chief  Jus- 
tice, and  Justices  Dixon  and  Magie. 
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For  the  plaintiif,  Frank  E.  Bradner. 
For  the  defendant,  Frederick  S.  Fish 

The  opinion  of  the  court  ^vas  delivered  by 

Beasley,  Chief  Justice.  There  is  but  a  single  ques- 
tion to  be  settled  in  this  case,  which  is  whether  wages  will 
pass  to  a  receiver  appointed,  according  to  the  statute,  under 
proceedings  auxiliary  to  an  execution.  The  debt  in  question 
accrued  under  a  building  contract,  wherein  it  was  agreed  that 
the  plaintiff  would  purchase  the  materials  for  certain  buildings 
and  employ  the  requisite  labor,  the  bills  for  which  were  to  be 
jjaid  by  the  defendant,  the  plaintiff  stipulating  to  give,  in  the 
language  of  the  agreement,  "  such  personal  supervision  as  shall 
be  necessary  to  execute  the  work  in  a  good  and  workmanlike 
manner  by  July  1st,  with  the  greatest  economy  and  dispatch, 
and  shall  receive  as  compensation  for  his  service  seven  per 
cent,  on  the  entire  cost."  The  money  thus  earned  by  the  plain- 
tiff was  plainly  wages,  or  compensation  for  his  personal  labor. 
The  inquiry  therefore  is,  as  above  stated.  Can  wages  be  sub- 
jected to  the  operation  of  a  judgment,  by  force  of  the  statute, 
through  the  medium  of  a  receivership  ? 

The  language  of  the  act  on  this  subject  is  far  from  being 
explicit,  but  an  attentive  comparison  of  the  several  pro- 
visions, has  led  to  the  view  that  it  was  not  the  legislative  in- 
tention to  compel  the  application  of  wages  to  the  satisfaction 
of  judgments. 

The  twenty-third,  twenty-fourth  and  twenty-sixth  sections 
of  the  act  respecting  executions  are  the  relevant  provisions. 
The  first  of  these  sections  provides,  in  general  terms,  that 
upon  the  prescribed  petition  being  presented,  the  judge  to 
whom  the  application  is  made  may  make  an  order  "  requiring 
the  judgment  creditor  to  appear  and  make  discovery,  on  oath, 
concerning  his  property  and  things  in  action,  before  a  commis- 
sioner," with  a  further  direction  that  if  in  the  original  peti- 
tion, or  in  one  supplementary  thereto,  it  shall  appear  "  that 
any  person  owes  the  said  debtor,  otherwise  than  for  his  labor 


NOVEMBER  TERM,  1885.  361 

Howell  V.  McDowell. 

or  personal  sei'vices,  or  the  labor  or  jx^i'sonal  services  of  any 
member  of  liis  family,  or  liokls  money  or  property  in  possess- 
Iqh  or  action,  in  trust  for  him  or  for  his  use  as  aforesaid,  the 
said  judge  shall  make  an  order  forbidding  the  payment  of 
such  debt  or  transfer  of  such  property  or  money  by  or  to  the 
said  debtor,  or  any  third  person,  until  further  order,"  &c. 

The  receivership  originates  by  force  of  the  twenty-sixth  sec- 
tion, and  the  pertinent  clause  reads  as  follows,  to  wit :  "  And 
thereupon,  after  considering  the  evidence  of  said  party  and 
witnesses,  taken  before  said  commissioners,  or  by  himself,  it 
shall  be  lawful  for  said  judge  to  make  order  appointing  a 
receiver  of  the  property  and  things  in  action  belonging  to  or 
due  to,  or  held  in  trust  for  such  debtor  as  aforesaid,  at  the 
time  of  the  issuing  said  execution,  or  at  any  time  afterwards, 
who  thereby  shall  receive  authority  to  possess,  receive,  and  if 
need  be  in  his  own  name  as  such  receiver,  sue  for  property, 
or  things  in  action,  &c.,  and  said  judge  shall  order  said  judg- 
ment debtor  to  convey  and  deliver  to  such  receiver  all  such 
property  and  rights  in  action  and  the  evidence  thereof" 

This  collation  of  these  several  regulations  suggests,  on  the 
face  of  the  subject,  the  question  why  it  is,  if  wages  are  sub- 
jected to  the  execution,  that  they  are  so  carefully  preserved 
from  the  operation  of  the  injunction  authorized  by  the  twenty- 
fourth  section  ?  It  does  not  appear  to  be  pradicable  to  sug- 
gest any  reasonable  purpose,  to  effect  which  this  exemption 
was  made  on  the  theory  of  the  liability  of  this  class  of  debts. 
Taking  it  in  this  aspect  it  would  be  of  no  substantial  benefit 
to  the  defendant  in  execution,  for  a  notice  of  the  pendency  of 
the  pi'ocedure  would  as  effectually  prevent  his  debtor  from 
paying  the  money  to  him,  as  would  the  injunction  order  itself. 
In  the  case  of  Coleman  v.  Roff,  IG  Vroom  7,  it  was  held  by 
this  court  that  all  the  choscs  in  action,  subject  to  these  pro- 
ceedings, are  bound  from  the  time  of  their  inception  so  far  as 
persons  having  notice  of  their  pendency  are  concerned.  There- 
fore, if  wages  can  be  brought  in  as  claimed  by  the  receiver, 
the  limitation  on  the  scope  of  the  injunction  has  little,  if  any 
efficacy.     While,  on   the  contrary  hypothesis,  it  performs  an 
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important  office.  It  does  not,  therefore,  seem  a  reasonable 
construction  to  infer  that  the  legislature  meant  to  say  that 
the  debtor  shall  not  be  enjoined  from  collecting  this  class  of 
debts,  while  in  the  same  act  it  has  made  it  practically  impos- 
sible for  the  debtor  to  make  such  collection.  In  view  of  this 
consideration  there  is  great  force  in  the  contention  of  the  coun- 
sel of  the  plaintiff  that  there  is  by  the  terms  of  the  section 
that  provides  for  the  appointment,  a  limitation  of  the  descrip- 
tion of  the  property  that  is  to  become  vested  in  such  officer. 
The  statute  declares  that  he  is  to  be  receiver  "  of  the  property 
and  things  in  action  belonging  to  or  due  to,  or  held  in  trust 
for  such  debtor  as  aforesaid."  The  last  antecedent  in  the  act 
to  this  clause  is  the  description  of  the  debtor's  property  con- 
tained in  the  clause  forbidding  the  payment  to  the  debtor  of 
moneys  due  to  him,  and  the  property  so  described  does  not 
include  money  due  to  the  debtor  for  his  labor  or  personal  ser- 
vices. 

Let  the  Circuit  .Court  be  advised  that  the  property  in  ques- 
tion did  not  vest  in  the  receiver. 


WILLIAM  A.  LANE  v.  STATE. 


It  is  extortion  under  the  statute  for  a  justice  of  the  peace  to  demand  or 
ask  for  his  fees  from  the  prosecutor  for  the  issuing  of  his  warrant  on  a 
criminal  comphiint,  the  said  justice  knowing  that  such  demand  wad 
illegal. 


On  error  to  the  Quarter  Sessions  of  the  county  of  Hudson. 

Argued  at  June  Term,  1885,  before  Beasley,  Chief  Jus- 
tice, and  Justices  Dixon  and  Magie. 

For  the  plaintiff  in  error,  R.  B.  Seymour  and  W.  T.  Hod- 
man. 

Contra,  E.  T.  Paxton,  Assistant  Prosecutor  of  Hudson. 
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The  opinion  of  the  court  was  delivered  by 
Beasley,  Chief  Justice.     The  defendant  was  indicted 
for  extortion  in  demanding  a  certain  sum  of  money  as  his  fee 
from  the  prosecutor  for  issuing  his  warrant  as  a  justice  of  the 
peace  in  a  criminal  complaint. 

At  the  trial  of  the  case,  no  question  was  made  as  to  the  fact 
of  the  prosecutor  having  paid  the  fees  in  question  to  the  justice 
for  issuing  the  warrant  on  the  complaint,  and  the  judge  in- 
structed the  jury  that  in  addition  to  this  they  must  be  satis- 
fied, from  the  evidence,  that  such  fees  were  demanded  by  the 
justice,  and  that  at  the  time  of  making  such  demand  he  knew 
that  he  was  making  an  illegal  demand. 

The  first  exception  taken  to  the  trial  is  that  the  defendant 
was  not  an  officer  embraced  in  the  section  of  the  statute  wliich 
denounces  the  penalty  for  extortion.  The  section  referred  to 
is  the  to-enty-third  section  of  the  Crimes  act.  But  the  lan- 
ffuaffe  of  the  clause  seems  clear  on  this  head.  Its  descriptio 
personarum  is,  "  No  judge,  justice,  sheriff,  constable,  jailer  or 
other  officer  of  this  state,  ministerial  or  judicial,"  &c.  If  the 
designation  "justice"  does  not  with  sufficient  distinctness  indi- 
cate a  justice  of  the  peace,  as  he  is  a  judicial  officer  of  the 
state,  he  is  certainly  embraced  under  the  general  description, 
which  is  so  comprehensive  that  no  official  of  the  state  can 
claim  to  stand  outside  of  its  circumscription. 
There  appears  to  be  no  force  in  this  exception. 
The  next  exception  is  that  the  judge  erred  in  omitting  to 
hold  that  the  only  demand  of  fees  which  will  render,  under 
the  statute,  a  justice  liable  to  criminal  prosecution,  is  a  demand 
made  under  a  threat  not  to  take  tlie  complaint  unless  the  fees 
are  first  paid. 

There  appears  to  be  no  warrant  whatever  for  such  a  conten- 
tion. The  act  says  {Rev.,  p.  5Qd,  pi.  139,)  "that  no  fees  be 
demanded  from  parties  applying  to  justices  or  constables  for 
their  services,  but  shall  be  paid  out  of  the  funds  of  the  county 
in  which  such  services  were  rendered,  provided  the  presiding 
judge  of  the  Court  of  Oyer  and  Terminer  shall  approve  of 
such  payment."     The  prohibition  is  against  demanding  fees 
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ou  the  part' of  the  justice.  There  is,  neither  by  expression  nor 
by  impHcation,  anything  to  show  that  to  such  demand  there 
must  be  annexed  the  alternative  that  unless  the  money  is  paid 
the  complaint  will  not  be  entei'tained. 

The  law,  as  it  was  expounded  to  the  jury  at  the  trial,  was 
to  this  effect :  that  prior  to  the  act  of  1871,  in  which  is  to  be 
found  the  clause  just  cited,  the  justice  was  not  authorized  to 
receive  or  take  fees  for  his  services,  even  if  the  same  Avere 
voluntarily  proffered  by  the  prosecutor ;  but  that  by  the  act 
just  cited  this  rule  of  law  was  modified,  and  this  officer  was 
enjoined  not  to  demand  such  fees,  but  that  he  might  take  them 
if  they  were  tendered  to  him  without  the  asking  on  his  part. 
This  view  rested  on  construction  derived  from  a  consideration 
of  the  above-cited  clause,  forbidding  the  justice  to  make  de- 
mand of  his  fees,  in  connection  with  section  3  of  the  same 
statute,  Avhich,  after  prescribing  that  the  justice  shall  certify  his 
bills  of  costs,  and  which,  after  having  been  approved  of  in  an 
appointed  manner,  are  to  be  paid  to  the  justice,  then  provides  in 
the  language  following:  "And  said  justice  shall  refund  to  the 
complainant  so  much  of  the  said  costs  as  shall  have  been  paid 
by  complainant  to  said  justice."  The  elements  of  the  problem 
were  a  prohibition  against  demanding  the  fees,  and  a  recogni- 
tion of  such  fees  having  been  received  in  some  cases  by  the 
justice,  in  which  event  a  repayment  was  ordered,  and  the  so- 
lution of  the  judge  at  the  trial  was  that  the  justice  could  not 
demand  such  moneys  but  was  at  liberty  to  take  them  if,  with- 
out his  request,  they  were  offered  to  him.  No  other  possible 
resolution  of  the  question  is  perceived.  The  law  on  that  head 
was  rightly  propounded  to  the  jury. 

The  next  objection  is  that  the  defendant  could  not  be  guilty 
of  extortion,  as  he  did  not  take  from  the  prosecutor  a  greater 
sum  than  the  law  gave  him  for  his  services.  But  this  posi- 
tion is  not  well  founded  with  respect  to  the  fact  which  it  as- 
sumes. There  were  no  fees  due  to  the  justice  at  the  time  he 
took  them  unless  the  same  were  voluntarily  paid  by  the  j^rose- 
cutor;  for  in  the  event  of  no  such  payment  being  made,  such 
fees  did  not  become  due  to  the  justice  until  the  presiding  judge 
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of  the  Oyer  and  Terniincr  had  approved  of  sucli  payment. 
The  consequence  therefore  plainly  is,  if  this  officer  got  this 
money  by  an  illegal  demand,  "  he  took,"  in  the  language  of  the 
criminal  law  in  its  definition  of  the  crime  of  extortion,  as 
cited  in  the  brief  of  the  counsel  of  the  plaintiff  in  error, 
"  money,  &c.,  tliJlt  was  not  due  to  him,  &c.,  or  before  it  was 
due  to  him." 

The  other  exceptions  have  been  examined,  but  none  of  thera 
appear  to  the  court  to  possess  that  degree  of  solidity  that  ren- 
ders it  necessary  to  criticise  them  in  detail.  They  are  all  over- 
ruled. 

Let  the  judgment  be  affirmed. 


ANNA  P.  CAREY  v.  THE  MAYOR  AND  ALDERMEN  OF  THE 
CITY  OF  PATERSON. 

A  married  woman  is  not  barred  from  her  action  for  an  injury  to  her  prop- 
erty caused  by  a  riot  by  the  lapse  of  tliree  months  after  the  injury  and 
before  suit ;  she  being  witliin  the  saving  chiuse  of  the  section  of  the 
act  relating  to  riots  which  confers  the  right  of  action. 


This  case  was  certified  by  the  Circuit  Court  of  the  county 
of  Passaic  for  the  advisory  opinion  of  this  court.  The. lan- 
guage of  the  certificate  is  as  follows,  to  wit:  The  cause  is 
hereby  certified  to  the  Supreme  Court  for  its  advisory  opinion 
as  to  whether  or  not  the  plaintiff  is  barred  from  maintaining 
her  action  by  reason  of  her  failure  to  bring  the  same  within 
the  period  of  three  months  after  the  injury  complained  of,  by 
virtue  of  the  provisions  of  section  9  of  the  "  Act  to  prevent 
riots  and  tumultuous  assemblies,"  which  provision  was  set  up 
in  the  plea  as  a  bar  to  the.  action. 

For  the  plaintiff,  Z.  M.  Ward. 

For  the  defendant,  F.  Scott. 
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Argued  at  June  Term,  1885;  before  Beasley,  Chief  Jus- 
tice and  Justices  Dixon  and  Magie. 

The  opinion  of  the  court  was  delivered  by 

Beasley,  Chief  Justice.  By  the  fifth  section  of  the  act 
referred  to  in  the  certificate  by  which  this  case  has  been  placed 
before  this  court  {Rev.,  j)-  979,)  each  city  of  the  state  is  made 
liable  to  actions  on  the  part  of  the  owners  of  real  or  personal 
.property,  for  an  injury  to  such  property  or  its  destruction  by 
riot ;  but  such  right  of  action  is  limited  by  the  ninth  section 
of  this  statute,  which  provision  is  in  these  words,  to  wit : 
"  Xo  action  shall  be  maintained  against  any  city  or  county, 
under  the  provisions  of  this  act,  unless  the  same  shall  be 
brought  within  three  months  after  the  loss  or  injury ;  pro- 
vided, if  the  parties  bringing  suit  be  in  ward  as  of  unsound 
mind,  or  minors,  or  under  coverture,  this  limitation  shall  not 
apply." 

As  the  plaintiff  in  this  cause  was  at  the  time  of  the  accru- 
ing of  lier  present  cause  of  action  a  married  woman,  and  as 
such  status  still  continues,  she  is  within  the  plain  terms  of 
the  saving  clause  of  this  restrictive  provision,  so  that,  unless 
such  saving  clause,  as  to  her,  has  been  repealed,  her  rights 
are  not  affected  by  the  limitation  of  the  remedy  given  by 
the  act.  And  such  is  the  contention  of  the  counsel  of  the 
defendant,  it  being  insisted  that  the  saving  clause,  so 
far  as  it  touches  the  jirivileges  of  married  women,  has  been 
repealed  by  implications  arising  out  of  subsequent  legis- 
lation. The  legislation  thus  indicated  is  the  act  relating 
to  tlie  property  of  married  women,  the  argument  being  that 
inasmuch  as  by  this  latter  law  the  feme  covert  is  empowered  to 
sue  in  her  own  name,  without  joining  her  husband,  therefore 
it  is  to  be  inferred  that  it  was  the  legislative  design  to  deprive 
her  of  the  privilege  bestowed  upon  her  at  a  time  when  she 
had  no  standing  in  a  court  of  law  in  her  own  right  for  any 
injury  inflicted  on  her  person  or  property.  But  this  argument 
has  not  impressed  me.     It  is  very  plain  that  the  law  except- 
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ing  the  married  woman  from  the  limitation  in  question,  is  in 
no  degree  inconsistent  with  her  statutory  right  to  become  a 
suitor ;  these  two  provisions  do  not  clash  or  interfere  with 
each  other  in  the  slightest  degree  ;  and  the  appropriate  rule  of 
law  is  that  a  statute  is  not  repealed  by  subsequent  legislation 
unless  the  acts  are  irreconcilably  inconsistent.  The  cases  are 
uniform  to  this  effect,  and  a  series  of  them  will  be  found  col- 
lected in  Sedgw.  Stat,  and  Const.  L.  123.  In  such  cases  it  is 
not  enough  to  present  considerations  rendering  it  probable 
that  the  legislature,  if  their  minds  had  been  turned  to  the  sub- 
ject, would  have  repealed  a  given  act,  when  passing  subse- 
quent laws,  for  the  question  is  not  what  the  legislature  might 
or  would  have  done,  but  what  it  has  done.  It  is  deemed 
highly  probable  that  in  revising  the  system  of  marital  laws, 
no  thought  was  given  to  this  special  provision  now  under  con- 
sideration. This  is  certain,  that  when  the  legislature  intended 
to.  take  a  privilege  of  this  kind  from  a  married  woman,  the 
deprivation  was  effected  by  express  action,  for  we  find  that  in 
reframing  the  laws  at  the  time  of  the  last  revision,  femes 
covert  are  dropped  out  of  the  category  of  persons  not  to  be 
affected  by  the  General  Limitation  act.  It  is  also  to  be  noted 
that  there  are  indications  in  the  act  regulating  the  property  of 
married  women,  showing  a  legislative  recognition  of  the  inap- 
titude of  this  class  of  persons,  from  then'  situation  and  habits, 
for  the  transaction  of  business,  for  the  power  given  to  them  to 
enter  into  contracts  is  subject  to  what  was  deemed  certain 
reasonable  restrictions.  So  that  all  things  considered,  it  is  not 
possible  to  infer,  with  anything  like  certainty,  that,  if  the 
subject  had  been  before  the  legislature,  it  would  have  been 
deemed  judicious  to  place  women  under  coverture  on  the  same 
footing  with  men,  with  respect  to  the  remedy  afforded  by  the 
act  under  consideration.  But  these  inquiries  belong  to  the 
field  of  conjecture,  and  it- is  not  by  such  instrumentalities  that 
statutes  can  be  repealed. 

Let  the  Circuit  Court  be  advised  that  the  plaintiff's  action 
has  not  been  barred. 
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STATE,  EX   REL.  ROBERT   BUMSTED,  v.  PATRICK  GOVERN. 

1.  Where  a  statute  is  general  in  its  terms,  and  its  sole  effect  is  to  remove 
in  some  degree  the  differences  existing  in  the  various  regulations  of 
internal  affairs  of  towns  or  counties,  and  to  subject  those  affairs  to  the 
operation  of  a  general  law,  then  the  statute  is  not  special  or  local  in 
the  constitutional  sense,  although  the  pre-existing  legal  conditions 
were  such  that  it  would  effect  a  change  in  only  one  town  or  county. 

2.  Tlie  constitutional  requirement  that  the  object  of  every  law  shall  be 
expressed  in  its  title,  is  satisfied  when  the  title  fairly  indicates  the 
general  object  of  the  statute,  although  it  does  not  indicate  the  means  or 
method  of  attaining  that  object. 

3.  The  object  expressed  in  the  title  of  an  act  was  "  to  make  uniform  the 
selection  and  duties  of  directors  of  the  boards  of  chosen  freeholders 
of  the  state."  The  aim  of  the  act  was  to  abolish  the  peculiarities 
touching  the  selection  and  duties  of  director,  which  existed  in  Hudson 
county  alone,  and  to  subject  the  selection  and  duties  of  the  director  in 
that  county  to  the  general  law  governing  the  rest  of  the  state.  Held, 
that  the  title  sufficiently  expressed  the  object  of  the  law. 


On  demurrer  to  an  information  in  the  nature  of  quo  war- 
ranto. 

The  following  is  the  information  filed  by  the  relator : 
Hudson  county,  ss. — John  P.  Stockton,  esquire,  attorney- 
general  of  the  State  of  New  Jersey,  who  sues  for  the  said  state 
in  this  behalf,  comes  in  his  own  proper  person  here  into  the 
Supreme  Court  of  Judicature  of  the  said  state,  before  the 
justices  thereof,  at  the  state-house,  in  the  city  of  Trenton,  on 
tlie  8th  day  of  June,  in  the  year  of  our  Lord  1885,  for 
the  said  State  of  New  Jersey,  at  the  relation  of  Robert 
Bimisted,  of  Jersey  City,  in  the  county  of  Hud.son  in  said  state, 
desiring  to  sue  and  i^rosecute  in  this  behalf,  according  to  the 
form  of  the  statute  in  such  case  made  and  provided,  gives  the 
said  court  here  to  be  informed  and  understand  that  he  is  a 
citizen  of  tiic  United  States  and  of  this  state,  and  a  resident, 
freeholder  nnd  taxpayer  of  that  part  of  the  city  of  Jersey  City 
witiiin  the  first  assembly  district  of  .said  county  of  Hudson, 
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and  has  been  such  for  five  years  last  past,  and  upwards  and 
that  on  the  14th  dav  of  April  last  past,  he  was  duly  elected 
a  member  of  the  board  of  chosen  freeholders  for  said  county, 
for  said  district,  for  one  year  from  the  first  Tuesday  m  May 
then  next,  and  that  he  duly  qualified  for  said  office,  and  gave 
the  bond  required  by  law ;  that  it  is  by  law  the  duty  of  said 
board  to  hold  its  annual  stated  meeting  on  the  Tuesday  next 
after  the  first  Monday  in  May  of  each  year ;  that  on  the  said 
Tuesday  in  Mav  last  the  freeholders  elect  from  the  various 
a^semblv  districts  of  said  county,  being  two  from  each  distric't, 
or  twenty  in  all,  having  all  duly  qualified  and  given  bond, 
assembled  at  the  usual  place  of  meeting  of  said  board  for  the 
purpose  of  organization;  that   at  that  time  and  place  one 
Patrick  Govern  assumed  the  chair,  and  called  the   roll  ot 
members  elect,  and  proceeded  to  the  transaction  of  business, 
.x-ith  liimself  as  presiding  officer,  and  has  ever  since  professed 
to  act  as  a  member  and  director  of  said  board. 

And  the  said  attorney-general,  on  the  relation  aforesaid, 
fm-ther  gives  the  court  here  to  be  informed  and  understand 
that  although  true  it  is  that  by  virtue  of  an  act  of  the  legis- 
lature of  the  State  of  New  Jersey  entitled  "  An  act  to  re-organ- 
ize the  board  of  chosen  freeholders  of  the  county  of  Hudson," 
approved  March  23d,  1875,  the  said  Patrick  Govern  was  on 
the  first  Tuesday  of  November,  a.  d.  1883,  duly  elected  direc- 
tor of  the  board  of  chosen  freeholders  of  the  county  of  Hud- 
son bv  the  vote  of  the  electors  of  said  county  at  large,  for  a 
term  of  two  vears  from  the  third  Tuesday  of  November  then 
next  and  accepted  said  office,  and  took  the  official  oath,  and 
gave' the  bond  required  by  said  act,  and  on  the  third  Tuesday 
of  November,  a.  d.  1883,  entered  upon  the  duties  of  his  said 
office,  and  continued  to  exercise  the  same  until  the  passage  of 
the  Lt  of  the  legislature  hereinafter  mentioned,  and  thence 
hitherto  claims  and  alleges  that  said  last-named  act  js  uncon- 
stitutional and  void,  and  that  he  is  acting  as  member  ^anc 
director  of  said  board  under  authority  of  said  act  approved 
March  23d,  1875,  yet  the  said  attorney-general,  on  relation 
aforesaid,  gives  the  court  here  further  to  be  informed  and 
Vol.  XVIII.  '^^ 
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understand  that,  by  an  act  of  the  legislature  of  the  State  of 
New  Jersey,  passed  March  25th,  a.  d.  1885,  entitled 

"  An  act  concerning  the  constitution  of  the  boards  of  chosen 
freeholders  of  this  state,  and  to  make  uniform  the  selection 
and  duties  of  directors  of  such  boards,"  it  was  enacted  as 
follows,  viz. : 

1.  Be  it  enacted  by  the  Senate  and  General  Assembly  of 
the  State  of  New  Jersey,  That  hereafter  only  those  persons 
elected  by  the  various  townships,  or  other  political  divisions 
from  which  chosen  freeholders  are  authorized  to  be  elected  by 
the  laws  of  this  state  shall  constitute  the  boards  of  chosen 
freeholders  of  the  respective  counties  of  this  state ;  and  no 
member  or  director  of  any  board  of  chosen  freeholders  shall 
be  elected  by  the  vote  of  the  electors  of  a  county  at  large,  any 
law  to  the  contrary  hereof  notwithstanding. 

2.  And  be  it  enacted.  That  the  boards  of  chosen  free- 
holders in  the  several  counties  of  this  state  shall  elect  their  own 
director  from  among  their  own  number,  in  accordance  with 
tlie  provisions  of  the  act  entitled  "  An  act  to  incorporate  the 
chosen  freeholders  in  the  respective  counties  of  the  state,"  ap- 
proved March  16th,  1846;  and  such  director  shall  have  the 
powers  and  perform  the  duties  prescribed  by  said  act,  and  no 
other  powers  and  duties. 

3.  And  be  it  enacted.  That  any  office  of  director  of  a  board 
of  chosen  freeliolders  created  by  any  law  of  this  state  other 
than  said  act  shall  be  and  the  same  is  hereby  abolished,  and 
in  any  county  where  there  has  hitherto  been  such  an  office  the 
board  of  chosen  freeholders  shall  immediately  elect  a  director 
from  tlieir  own  number. 

4.  jVnd  be  it  enacted,  That  all  acts  and  paits  of  acts,  gen- 
eral or  special,  public  or  private,  inconsistent  with  the  provis- 
ions of  this  act,  be  and  the  same  hereby  are  repealed. 

5.  And  be  it  enacted,  That  this  act  shall  be  deemed  a  pub- 
lic act  and  take  eifect  immediately. 

Wherefore  the  said  attorney-general,  on  the  relation  afore- 
said, says  that  the  said  Patrick  Govern,  since  the  fifth  day  of 
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May  last,  hath  usurped,  intruded  into  and  unlawfully  held, 
used  and  exercised,  and  yet  doth  use,  intrude  into  and  unlaw- 
fully hold,  use  and  exercise  the  office  of  member  and  director 
of  the  board  of  chosen  freeholders  of  the  county  of  Hudson, 
to  the  great  disadvantage  of  the  said  relator  as  a  member  of 
said  board,  and  as  a  citizen  and  tax-payer  of  said  county,  to 
wit,  at  Jersey  City,  Hudson  county  aforesaid,  in  contempt  of 
the  State  of  New  Jersey,  and  to  its  great  damage  and  preju- 
dice, against  its  dignity  and  sovereignty. 

Whereupon  the  said  attorney-general  of  the  said  state,  at 
the  relation  of  the  said  Robert  Bumsted,  desiring  to  sue  and 
prosecute  in  this  behalf,  prays  the  advice  of  the  court  here  in 
the  premises,  and  for  due  process  of  law  against  the  said  Pat- 
rick Govern,  in  this  behalf,  to  be  made  to  answer  to  the  said 
state  by  what  warrant  he  claims  to  hold,  use,  execute  and  en- 
joy the  aforesaid  office  of  member  and  director  of  said  board 
of  chosen  freeholders  of  the  county  of  Hudson,  and  the  liber- 
ties, privileges  and  franchises  thereof. 

John  P.  Stockton, 

Attorney-  General. 
R.  B.  Seymour, 

Attorney  of  Relator. 

At  request  of  defendant's  attorney  it  was  stipulated  by 
paper  duly  filed,  tliat  above  information  be  considered  amended 
so  as  to  contain  admissions : 

1.  That  Hudson  county  is  the  only  county  in  the  state 
which,  on  March  25th,  1885,  had  a  director-at-large,  or  a  di- 
rector or  member  elected  by  the  vote  of  the  electors  of  the 
county  at  large,  and  the  only  county  electing  chosen  freehold- 
ers from  assembly  districts. 

2.  That  no  notice  of  intention  to  apply  for  the  act  of  March 
25th,  1885,  was  given. 

Defendant  filed  a  general  demurrer,  and  relator  filed  the 
common  joinder. 

Argued  at  June  Term,  1885,  before  Beasley,  Chief  Jus- 
tice, and  Justices  Dixon  and  Magie. 
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For  the  relator,  G.  Collins. 

For  the  demurrant,  A.  L.  3£cDermoU. 

Dixon,  J.  The  demurrant  takes  two  positions  ;  first,  that 
the  act  of  March  25th,  1885,  {Pampli.  L.,  p.  137,)  is  special 
or  local,  and  is  therefore  unconstitutional,  both  because  it  at- 
tempts to  regulate  the  internal  affairs  of  counties,  and  because 
no  public  notice  was  given  of  the  intention  to  apply  to  the 
legislature  therefor  ;  and  second,  that  its  title  does  not  express 
its  object,  and  therefore  also  it  is  unconstitutional. 

1.  Is  this  act  special  or  local  ? 

Nothing  of  a  special  or  local  character  appears  on  the  face 
of  the  law.  Its  terms  embrace  the  whole  state  and  every 
board  and  officer  in  the  classes  to  which  it  relates.  But  it 
seems  that  before  its  passage  the  legal  conditions  Avere  such 
that  no  board  or  officer  outside  of  the  county  of  Hudson  would 
be  affected  by  it ;  all  other  boards  of  chosen  freeholders  were 
constituted,  and  the  selection  and  duties  of  all  other  directors 
of  such  boards  were  regulated,  in  accordance  with  its  provisions ; 
its  sole  effect  would  be  to  put  the  office  of  director  in  Hudson 
county  on  the  same  footing  as  such  directors  elsewhere.  While, 
therefore,  if  valid,  its  object  and  effect  are  to  produce  uniform- 
ity throughout  the  state,  its  operation  is  local,  because  only 
in  one  locality  was  there  before  any  divergence  from  the  normal 
type  which  the  act  makes  universal. 

This,  however,  does  not  render  the  statute  special  or  local 
within  the  constitutional  prohibition.  It  should,  I  think, 
now  be  regarded  as  settled  that  whenever  an  act  of  the  legis- 
lature is  general  in  its  terms,  and  its  only  effect  is  to  remove 
in  some  degree  the  differences  existing  in  the  various  regula- 
tions of  the  internal  affairs  of  towns  or  counties,  and  to  sub- 
ject those  internal  affairs  to  the  operation  of  a  general  law, 
then  the  act  is  not  prohibited  by  the  constitution,  but  is  in  strict 
accordance  Avith  the  command  of  that  instrument,  which  ex- 
pressly enjoins  upon  the  legislature  the  passage  of  general  laws 
for  such   cases.     This  principle    has   been  approved   in  Van 
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Riper  v.  Parsons,  11  Vroom  123;  Sutterly  \.  Camden  Com- 
mon Pleas,  12  Vroom  495  ;  Tiger  v.  Morns  Common  Pleas, 
13  Vroom  631 ;  Field  v.  Silo,  15  Vroom  355  ;  Hines  v.  i^rce- 
holders  of  Essex  County,  16  F/'oo»i  504. 

The  statute  cannot  be  defeated  on  this  ground. 

2.  Does  the  title  express  the  object  of  the  act? 

The  constitutional  provision  is  that  "  every  law  shall  em- 
brace but  one  object,  and  that  shall  be  expressed  in  the  title." 

It  is  not  necessary  to  review  the  numerous  decisions  involv- 
ing the  application  of  this  and  similar  clauses.  It  is  on  all 
hands  agreed  that  its  purpose  is  to  require  the  title  of  a  bill 
to  be  such  as  will  inform  the  public  and  the  members  of  the 
legislature  of  the  object  of  the  enactment,  and  that  this  j)ur- 
pose  is  accomplished  when  the  title  fairly  indicates  the  general 
object,  although  it  does  not  indicate  the  means  cr  method  of 
attaining  this  object.  Grover  v.  Ocean  Grove,  16  Vroom 
399  ;  People  v.  Briggs,  50  N.  Y.  553  ;  Cooky  on  Const.  Lim. 
144. 

In  considering  whether  the  title  of  an  act  meets  this  require- 
ment, it  must  be  presupposed  that  the  legislature  and  the  pub- 
lic are  cognizant  of  the  public  laws  touching  the  subject  on 
-.vhich  the  intended  statute  is  to  operate.  In  the  present  case 
ii  must  be  presumed  to  have  been  known  that  in  every  county 
of  the  state  except  Hudson  the  director  of  the  board  of  chosen 
freeholders  was  selected  by  the  board  from  its  own  members, 
and  that  his  duties  were  those  specified  in  the  general  law 
entitled  "  An  act  to  incorporate  the  chosen  freeholders  in  the 
respective  counties  of  the  state,"  approved  March  16th,  1846  ; 
that  in  Hudson  county  the  director  was  chosen  by  the  voters 
at  large,  and  that  his  duties  were  those  specified  in  the  local 
act  of  March  23d,  1875.  In  this  condition  of  things  the  title 
now  under  review  declares  that  the  object  of  the  law  is  "  to 
make  uniform  the  selection  and  duties  of  directors  "  of  boards 
of  chosen  freeholders  of  the  state.  The  law  itself  discloses 
that  its  exact  aim  was  to  abolish  the  peculitu-ities  touching  the 
selection  and  duties  of  director  whicii  existed  in  Hudson  county 
alone. 
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The  question  then  is  whether  this  title  was  fairly  adapted 
to  apprise  the  public  and  the  members  of  the  legislature  of 
the  general  object  of  the  law.  I  think  it  clearly  was.  It  did 
not  declare  a  purpose  to  legislate  concerning  all  the  directors 
in  the  state  or  concerning  more  than  one  of  them,  but  it  as- 
serted that  the  object  of  the  legislation  was  to  produce  uni- 
formity among  them  all  with  regard  to  their  selection  and 
duties.  It  did  not  say  whether  that  object  was  to  be  accom- 
plished by  placing  all  directors  on  the  footing  on  wliich  the 
director  in  Hudson  county  stood,  or  by  reducing  him  to  the 
level  of  the  rest,  or  by  conforming  all  directors  to  some  new 
scheme,  but  it  did  distinctly  give  notice  that  by  some  means 
uniformity  in  these  respects  was  to  be  secured.  That  was  the 
general  object  of  the  act,  and  that  alone  was  necessary  to  be 
expressed  in  the  title.  For  the  particular  method  of  reaching 
the  end  every  one  was  legally  bound  to  examine  the  body 
of  the  statute. 

I  do  not  see  how  the  general  object  of  the  law  could  have 
been  more  aptly  expressed.  It  may  be  said  that  it  would 
have  been  done  by  entitling  it,  for  example,  "  An  act  to 
abolish  the  office  of  director  of  the  board  of  chosen  free- 
holders in  Hudson  county  as  it  now  exists,  and  to  ordain  that 
such  office  shall  hereafter  exist  only  under  the  act  to  incorpo- 
rate the  chosen  freeholders  in  the  respective  counties  of  the 
state,  approved  March  16th,  1846."  Such  a  title  would 
indeed  have  indicated  more  definitely  the  means  by  which  the 
design  of  the  legislature  was  to  be  carried  out,  but  it  would 
not  have  expressed  more  clearly  the  general  object  in  view. 
If  so  specific  a  title  be  requisite,  it  can  only  be  because  of  some 
such  rule  as  this,  that  whenever  the  object  of  a  statute  is  to 
remove  a  special  characteristic  in  any  municipal  government 
so  as  to  bring  the  government  into  conformity  with  a  general 
law,  the  title  of  the  act  must  expressly  point  out  that  charac- 
teristic. Such  a  rule  would  be  impracticable.  It  would 
utterly  prevent  any  general  law  for  the  government  of  towns 
in  this  state,  and  would,  I  think,  defeat  every  law  heretofore 
passed  having  this  design.     At  the  time  our  constitutional 
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amendments  were  adopted,  every  city  in  the  state  was  gov- 
erned under  a  special  charter,  and  these  charters  differed  from 
each  other  in  a  multitude  of  particulars.  Any  general  law 
framed  for  the  government  of  these  bodies  would,  therefoTe, 
necessarily  abolish  some  peculiarities  confined  to  single  cities, 
some  limited  to  a  few,  and  some,  perhaps,  common  to  many. 
To  require  the  enumeration  of  these  special  features  in  tlie 
title,  or  even  in  the  body  of  a  law,  would,  of  course,  be 
absurd.  Yet  if  such  a  feature  must  be  specified  when  it  exists 
in  only  one  town  or  county,  why  need  it  not  be  when  it  exists 
in  two  or  in  several  ?  And  if  it  exists  in  several  municipali- 
ties, and  in  the  attempt  to  enumerate  all  the  instances  the 
legislature  should  omit  one,  the  I'esult  would  be  that  the  act 
would  wholly  fail,  because  not  embracing  all  the  individuals 
properly  standing  in  one  class  on  the  subject  matter  of  the 
statute.  I  do  not  think  such  a  rule  can  be  adopted.  The 
proper  form  of  legislation  is  for  the  legislature  to  declare  what 
shall  be  the  law  prevailing  everywhere,  and  inconsistent 
special  provisions,  wherever  found,  must  give  way,  and  the 
appropriate  form  of  title  for  such  legislation  is  one  that  ex- 
presses a  purpose  to  enact  a  uniform  rule  on  the  subject  to 
which  the  law  relates.  This  is  the  mould  in  which  the  pres- 
ent act  and  its  title  were  cast. 

The  statute  being  thus,  in  my  judgment,  constitutional  with 
regard  to  its  main  design  of  securing  uniformity  in  all  things 
pertaining  to  the  office  of  directors  of  boards  of  chosen  free- 
holders, and  with  regard  to  the  form  for  accomplishing  that 
design,  it  is  also  valid  in  reference  to  its  immediate  abolition 
of  the  office  of  the  demurrant.  Such  abolition  was  a  neces- 
sary incident  of  the  legislative  purpose  of  putting  Hudson 
county  at  once  on  the  same  basis  as  the  rest  of  the  state,  and 
was  therefore  embraced  within  the  object  expressed  by  the 
title.  Payne  v,  3Iabon^lb  Vroom  213.  The  demurrant  had 
no  right  to  his  office  which  could  withstand  the  enactment  of 
the  legi3lature  to  remove  him.  City  of  Hobohen  v.  Gear,  3 
DiUcher  266. 


376  NEW  JERSEY  SUPREME  COURT. 

Bu rusted  v.  Govern. 

The  attorney-general  is  entitled  to  judgment. 
Magie,  J.,  concurred, 

Beasley,  Chief  Justice,  (dissenting.)  My  consideration 
of  this  case  has  led  me  to  a  different  result  from  that  reached 
by  my  associates.  The  statute  in  question  seems  to  me  to  be 
in  two  respects  in  conflict  with  the  constitution  of  the  state. 

The  pertinent  constitutional  provision  is  to  this  effect : 
"  The  legislature  shall  not  pass  private,  local  or  special  laws 
*  *  *  regulating  the  internal  affairs  of  towns  and  coun- 
ties." The  office  of  the  act  under  consideration  is  to  change 
the  mode  of  electing  one  of  the  chosen  freeholders  of  the  county 
of  Hudson.  It  is  a  law  that  undeniably  is  operative  on  a  single 
office,  in  one  county  only,  and  it  regulates  the  internal  affairs 
of  that  county.  In  my  apprehension,  therefore,  it  is  not  prac- 
ticable to  suggest  any  case  that  falls  more  clearly  under  the 
prohibition  of  the  constitutional  clause  just  quoted. 

The  theory  bv  which  this  manifest  conflict  was  souo-ht  to  be 
subdued,  was  constructed  in  the  briefs  of  counsel  on  this  basis  : 
First,  it  was  insisted  that  the  act  in  question,  by  its  modifica- 
tion of  the  mode  of  electing  one  of  the  chosen  freeholders  of 
this  county,  harmonized,  to  the  extent  of  the  change  thus 
effected,  the  method  of  electing  these  official  bodies  throughout 
the  state,  the  supposition  being  that  it  was  the  purpose  of  this 
provision  of  the  constitution  to  compel,  as  far  as  practicable, 
such  harmony.  But  it  is  conceived  that  there  is  no  force 
whatever  in  such  a  consideration,  for  the  conclusive  answer  is 
that  the  argument,  when  analyzed,  is  a  mere  request  that  the 
court  shall  alter  the  constitution  of  tlie  state.  That  instru- 
ment, in  plainest  language,  declares  that  a  local  law  of  this 
character  shall  not  be  enacted.  We  are  asked  to  say  that  such 
law  may  be  passed  if  it  has  a  certain  beneficial  effect,  in  other 
words  an  unqualified  prohibition  is  to  have  a  qualification  in- 
jected into  it.  If  this  act  is  to  be  withdrawn  from  the  consti- 
tutional inhibition  for  the  reason  that,  although  its  immediate 
effect  is  spent  in  a  single  county,  its  general  effect  is  to  pro- 
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duce  agreement  in  the  methods  of  electing  freeholders  through- 
out the  state,  why  are  not  all  laws  having  a  local  force  only, 
but  being  iu  general  promotive  of  the  public  welfare,  to  stand 
on  the  same  plane  ?  Are  all  these  sorts  of  acts  to  be  deemed 
constitutional,  or  are  we  to  discriminate  ?  And  if  we  are  to 
discriminate,  wherefore  ?  Whether  as,  heretofore,  one  of  the 
board  of  freeholders  of  the  county  of  Hudson  shall  be  elected, 
contrary  to  the  practice  in  vogue  throughout  the  rest  of  tlie 
state,  by  the  voters  of  the  county  at  large,  is  a  matter,  it  must 
be  admitted,  in  which  the  citizens  of  the  state  in  general  have 
practically  no  interest  whatever.  It  may,  it  is  true,  to  some 
inappreciable  degree,  gratify  the  aesthetic  taste  of  an  inhabi- 
tant of  the  county  of  Mercer  to  be  aware  tliat,  by  the  aboli- 
tion attempted  by  this  act,  the  general  system  regulating  the 
election  of  chosen  freeholders  has  been  made  harmonious  and 
symmetrical,  but  such  abolition  can  affoixi  him  no  other  plea- 
sure, for  it  cannot,  in  the  remotest  manner,  affect  even  the 
least  of  his  own  legal  privileges. 

It  is  obvious  that  a  local  law  authorizing  the  construction 
of  a  public  road,  or  the  erection  of  a  jail,  in  the  county  of 
Hudson,  would  be  enterprises  of  much  more  practical  concern 
to  the  citizens  of  the  state  at  large  than  the  scheme  of  the 
present  act  can  be  claimed  to  be,  for  the  use  of  such  road 
would  belong  to  them  of  right,  and  such  jail  would  benefit 
them  individually  in  its  tendency  to  repress  crime.  Are  such 
laws  as  these  to  be  pronounced  to  l)e  invalid,  and  the  present 
one,  that  so  slightly  affects  the  general  welfare,  to  be  sus- 
tained ?  The  only  reason  that  has  been  suggested  why  such 
a  distinction  should  be  made,  is,  that  the  purpose  of  the  con- 
stitutional prohibition  is  to  produce  similarity  between  the 
institutions  by  which  the  different  counties  and  municipalities 
are  governed.  But  this  is  a  mere  assumption  ;  the  constitu- 
tion does  not  say  so  ;  nor  is  there  anything  in  its  various  pro- 
visions from  which  such  an  intent  can  be  collected.  That  a 
general  law  placing  on  the  same  footing  all  the  different 
political  districts  of  the  state,  and  subjecting  them  to  the 
same  species  of  local  government,  would    be   productive  of 


378  NEW  JERSEY  SUPREME  COURT. 

Biimsted  v.  Govern. 

public  good,  jnay  be  readily  granted,  bat  there  is  no  rea- 
son to  believe  that  this  was  the  sole,  or  even  the  most  important 
end  to  be  attained  by  the  clause  under  consideration.  Indeed, 
if  speculation  on  this  subject  were  legitimate  for  the  purpose 
of  construing  the  clause,  it  might  well  be  urged  that  the  prime 
motive  of  its  introduction  into  the  organic  law  must  have 
been  the  prevention  of  legislation  for  localities  by  the  votes  of 
legislators  who  were  not  liable  to  be  called  to  account  for  their 
conduct  by  the  inhabitants  of  such  localities.  A  disastrous 
experience  had  manifested  that  the  most  ruinous  laws,  opera- 
tive only  in  a  particular  city  or  a  single  county,  had  been 
easily  obtainable  at  the  instance  of  interested  persons,  when  it 
was  evident  that  such  laws  would  not  have  been  enacted  if 
the  burthen  of  them  would  have  fallen  on  the  citizens  of  the 
state  at  large.  My  inference  is  that  this  irresponsibility  of 
the  law-makers  for  local  legislation  was  the  flagrant  evil  of 
which  the  prohibitory  provision  in  question  is  the  provided 
remedy.  But  it  is  conceived  that  all  such  disquisitions  as 
these  are  out  of  place  when  introduced  into  the  present 
inquiry,  for  when  the  language  of  a  constitutional  clause  is 
entirely  intelligible,  is  not  controlled  or  affected  by  its  context, 
and  its  application  to  its  subject  is  practicable,  the  only  course 
permissible  is  for  a  court  to  enforce  it  according  to  its  terms. 
This  is  the  established  rule  of  construction,  and  is  the  only 
one  which,  if  the  dictates  of  reason  are  to  control,  can  be 
adopted,  for,  under  the  conditions  defined,  the  language  of  the 
instrument  affords  us  our  only  means  of  ascertaining  the  pur- 
pose of  the  legislature  that  framed  and  sanctioned  its  provi- 
sions, or  of  the  people  who  by  their  votes  called  them  into 
activity.  In  the  present  case,  therefore,  my  inquiry  seems  to 
me  to  be  limited  to  the  question  whether  this  statute  is  a  local 
act  of  the  kind  described,  for  if  so  the  law  is  in  very  words 
prohibited,  and  such  prohibition  does  not  depend  on  the  ques- 
tion whether  such  local  act  abolishes  an  anomaly  subsisting  in 
the  governmental  institutions  of  the  locality,  for  as  the  respec- 
tive boards  of  freeholders  are  independent  of  each  other,  the 


NOVEMBER  TERM,  1885.  -     379 


Bumsteil  v.  Govern. 


abolition  thus  effected  can  have   no   force   outside   of  such 
locality. 

And  in  my  apprehension,  so  far  as  relates  to  the  ratlones 
decidendi,  the  judgment  in  the  case  of  Freeholders  of  Pas- 
saic V.  Stevenson,  17  Vroom  173,  is  in  point.     The  law  there 
passed  upon  made  provision  for  the  payment  of  salaries,  of 
different  amounts,  to  the  prosecutors  of  the  pleas  of  certain 
designated  counties ;  and  the  question  was  whether  such  law 
did  not  violate  the  constitutional  clause  we  are  now  consider- 
ing.    One  of  my  associates,  who  is  now  sitting  with  me,  on 
that  occasion  contended,  with  his  usual  ability,  that  such  law 
did  not  regulate  the  internal  affairs  of  the  designated  counties 
alone,  and  therefore  was  not  a  local  law  in  the  constitutional 
sense,  the  reason  assigned  being  that  the  prosecutors  of  the 
pleas  are  officers  whose  duty  it  is  to  enforce  the  general  crimi- 
nal laws  of  the  state,  and  that  the  "  repression  of  crime  in 
each  county  concerns  the  state  at  large."     It  cannot  fail  to  be 
observed  how  much  more  favorable  to  this  contention  the  cir- 
cumstances of  the  reported  case  were  than  are  the  facts  of  the 
present  case,  for  the  enforcement  of  the  general  cruninal  laws 
is  assuredly  of  much  interest  to  the  entire  commonwealth, 
whereas,    as   has   been   said,   the   assimilation   of  the   mode 
of  choosing  a  member  of  a  board  of  freeholders  in  one  county 
to  that  practiced  in  the  others,  cannot  be  a  concern  of  any 
moment  to  the  citizens  of  the  state  in  general.     But  the  argu- 
ment, although  at  its  best  with  respect  to  its  basis  of  fact,  was 
not  successful,  and  the  statute  was  vacated.     The  statute  in 
that  instance  spent  its  direct  force  within  certain  designated 
localities,  and  it  was    on   that  ground  pronounced   against, 
although,  like  almost  all  other  good  local  laws,  its  ultimate 
effect  was  to  promote  the  general  public  welfare.     According 
to  my  apprehension,  the  present  case,  in  point  of  principle,  is 
ruled  by  this  adjudication. 

Again,  it  is  further  urged  on  this  same  head,  that  this  act, 
in  its  title  and  in  all  its  provisions,  applies  in  its  terms  to 
the  whole  state  and  not  to  any  particular  locality.  But  unless 
words  are  things,  such  a  feature  of  the  law  is  an  absolute  nul- 
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litv.  If  a  statute  be  in  point  of  operation  local  it  cannot  be 
converted  .into  a  general  law  by  a  mere  sleight  of  the  pen. 
Nor  can  a  purely  verbal  ubiquity  tend  in  the  least  degree  to 
impart  to  it  such  a  nature.  If  the  present  statute  affects  but  a 
single  county  by  altering  the  mode  of  the  election  of  one  of  the 
members  of  its  board  of  chosen  freeholders,  and  if  such  modi- 
fication simply  assimilates  the  internal  organization  of  this 
particular  board  to  the  organization  of  the  independent  boards 
of  the  other  counties,  and  thus  produces,  as  an  ultimate  result, 
mere  likeness  of  structure  between  these  bodies  without  any 
pretence  of  producing  any  harmony  of  administration  between 
such  bodies ;  if  a  law  has  this  effect  and  no  other,  it  would 
seem  to  be  undeniable  that  such  an  act  is  to  be  deemed  either 
special  or  general  in  view  of  such  effect,  and  not  in  view  of  its 
l)hraseology.  If  the  act  had  explicitly  declared  its  purpose  to 
be  to  produce  a  definite  effect  in  this  particular  county,  would 
it  not  have  been  as  valid  as  it  is  now?  Language  as  applied 
to  such  a  subject  is  a  matter  of  literature  and  not  of  law.  If 
the  object  immediately  effected  by  a  statute  be  of  general  prac- 
tical interest,  then  in  the  aspect  under  observation  the  act  is 
general,  and  no  terras  of  expression  or  set  of  words  can  make 
it  local,  and  so  the  same  test  stamps  an  act  as  local  when  its 
immediate  purpose  is  local.  It  is  conceived  that  this  view  is 
not  impugned  by  the  decision  of  this  court  in  the  case  of 
Van  Riper  V.  Parsons,  11  Vroom  123,  although  it  is  plain 
that  it  stands  in  conflict  with  tiie  dicta  in  the  opinion.  The 
question  in  that  case  related  to  an  attempted  amendment  of  the 
proceedings,  wliich  was  a  motion  addressed  to  the  discretion  of 
the  court ;  if  such  amendment  had  been  permitted,  then  the 
present  question  could  have  been  presented  lor  judgment ; 
but  the  applicatibn  was  refused,  and  consequently  such  ques- 
tion was  not  brought,  with  directness,  under  consideration. 
The  result  reached  by  the  court  seems  to  me,  as  the  facts  were 
exhibited,  to  have  been  proper  on  grounds  of  public  policy. 

In  fine,  the  act  under  criticism  appears  to  me  to  be  uncon- 
stitutional on  the  grounds  above  assigned. 

Tiie  second  particular  in  which  this  act.  as  it  is  deemed. 
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does  not  comport  with  the  requirements  of  the  constitution  of 
the  state,  is  this,  its  object  is  not  expressed  in  its  title.  The 
mandate  of  the  primary  law  on  this  subject  is,  that  "  every 
law  shall  embrace  but  one  object,  and  that  shall  be  expressed 
in  its  title."  The  title  of  the  statute  under  consideration  is 
in  these  words  :  "  An  act  concerning  the  constitution  of  the 
boards  of  chosen  freeholders  of  this  state,  and  to  make  uni- 
form the  selection  and  duties  of  directors  of  such  boards." 

This  title  as  it  seems  to  me  is  composed  of  two  false  state- 
ments and  one  half-truth.  The  act  does  not  concern  "  the  con- 
stitution of  the  boards  of  fi-eeholders  of  the  state,"  but  it 
relates  only  to  the  constitution  of  the  board  of  a  single  county. 
Nor  does  it  make  uniform,  in  any  sense  whatever,  the  duties 
of  the  directors  of  such  boards,  for  although  there  is  a  sec- 
tion on  that  subject,  it  leaves  the  matter  as  it  previously 
existed,  the  section  being  a  mere  pretence  and  totally  without 
effect.  The  half  truth  expressed  is  this — this  title  says  .the 
act  is  to  make  uniform  the  selection  of  the  directors  of  these 
boards  throughout  the  state.  The  truth  is  that  its  immediate 
purpose  and  effect  is  to  alter  the  way  in  which  one  of  such 
directors  in  a  single  county  was  selected,  and  the  result  of  that 
alteration  was  uniformity  in  that  respect.  Why  a  title  thus 
general,  thus  false,  thus  inexpressive  ?  The  answer  seems  at 
hand ;  it  was  an  attempt  to  transmute  by  force  of  mere  ter- 
minology a  special,  local  act  into  a  general  law.  It  were  easy 
to  have  styled  this  law  "  An  act  concerning  the  mode  of  elect- 
ing the  director  of  the  board  of  chosen  freeholders  of  the 
county  of  Hudson,"  or  even  "  An  act  concerning  the  board 
of  freeholders  of  the  county  of  Hudson."  But.  in  the  place 
of  these  or  some  such  definite  title,  we  have  the  elusive 
generalities  just  stated.  In  my  judgment  this  requirement 
of  the  constitution  means  that  the  object  of  the  law  shall  be 
expressed  in  its  title  in  a  manner  reasonably  intelligible,  and 
such  requirement  is  not  fulfilled  by  expressing  the  object  in 
the  form  of  a  leo-al  enigma,  which  can  be  solved  onlv  bj'  some 
legal  practitioner  versed  to  an  extraordinary  degree  in  the 
minutest  details  of  local  and  municipal  laws.     No  reasonable 
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expression  of  the  object  of  the  present  law  is,  in  my  opinion, 
to  be  found  in  its  title ;  it  is  worse  than  being  inexpressive — it 
is  deceptive. 

In  order  to  avoid  misconception,  it  is  proper  to  say  that  it 
is  not  intended  by  any  part  of  the  foregoing  remarks  to  inti- 
mate that  the  anomaly  that  existed  in  the  method  of  choosing 
the  director  of  the  board  of  chosen  freeholders  in  question 
could  not  have  been  abolished  by  appropriate  legislation.  All 
that  is  insisted  on  is,  that  such  an  end  cannot  be  reached  by  a 
general  law,  as  the  subject  is  one  of  purely  local  concern. 
When  tlie  case  of  Van  Riper  v.  Parsons,  11  Vroom  1,  was 
originally  before  this  court,  an  opinion  was  expressed  that 
special  local  legislation  regulating  the  affairs  of  towns  and 
counties  was  constitutionally  prohibited  only  when  the  end 
designed  to  be  attained  could  be  effected  by  general  legislation, 
and  that  when  the  latter  method  was  not  available,  the  former 
method  was  not  illegitimate.  This  proposition  has  not  as  yet 
received  judicial  sanction ;  and  whether  the  evil,  if  such  it  be 
at  which  this  present  act  is  aimed,  as  well  as  others  existing 
under  similar  conditions,  may  not  be  abolished  by  resort  to 
this  method,  is  worthy  of  consideration.  That  local  laws 
whenev^er  they  can  be  legally  enacted  must  be  resorted  to  is 
abundantly  evident  from  the  constitution  itself.  By  T[  9  of  § 
7  of  art.  IV.,  it  is  declared  that  "  no  private,  special  or  local 
bill  shall  be  passed,  unless  public  notice  of  the  intention  to 
apply  therefor,  and  of  the  general  object  thereof,  shall  have 
been  previously  given." 

This  is  a  requirement  in  which  each  separate  community  of 
the  state  has  an  abiding  interest,  and  it  confers  a  right  which 
courts  cannot  abrogate;  and  yet  if  the  present  act  is  sustained 
it  is  not  perceived  how  it  can  be  contended  that  such  disfran- 
chisement has  not  been  inflicted  in  this  instance.  If  the  citi- 
zens of  a  county  have  not  the  right  under  the  force  of  the  con- 
stitutional section  just  quoted,  to  be  notified  of  an  intention  to 
apply  for  a  law  altering  the  mode  of  choosing  one  of  their  own 
board  of  freeholders,  to  what  local  interest  is  the  provision  ap- 
plicable ?     Would  it  be  obligatory  when  the  2)urpose  was  to 
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regulate  the  election  of  the  mayor  or  common  councilmen  of  a 
city  ?  To  me  it  seems  plain  that  the  residents  of  Hudson 
county  have  been  deprived  by  the  enactment  of  this  law  in  its 
present  form,  of  one  of  the  privileges  guaranteed  to  them  by 
the  constitution  of  this  state  ;  and  such  result  will  oftentimes 
oijtain  if  that  theory  is  to  be  adopted  which,  on  subtle  grounds 
and  unchecked  by  the  plain  language  of  the  constitution,  trans- 
mutes local  interests  into  general  interests,  and  then  seeks  to 
justify  the  use,  Avith  regard  to  them,  of  general  in  the  place  of 
local  acts. 

From  the  foregoing  considerations  I  am  constrained  to  dis- 
sent from  the  decision  rendered  in  this  case. 


STATE,  EX  REL.  HUGH  DUGAN,  y.  GEORGE  H.  FARRIER. 

At  the  time  and  place  designated  for  the  annual  meeting  of  the  board 
of  chosen  freeholders  of  Hudson  county,  the  members  assembled. 
A  person  who,  by  virtue  of  his  election  as  director,  had  previously 
been  entitled  to  preside  at  meetings  of  the  board,  but  whose  office 
of  director  was  then  legally  abolished,  and  who  had  become  in- 
eligible to  the  office  of  president,  claimed  the  right  still  to  preside,  and 
assumed  the  chair.  The  board  acquiesced  and  proceeded  to  business, 
and  by  ballot  chose  the  relator  to  be  county  collector.  Held,  that  the 
relator  was  legally  elected. 


On  demurrer  to  an  information  in  the  nature  of  quo  war- 
ranto. 

Argued  at  June  Term,  1885,  before  Beasley,  Chief  Jus- 
tice, and  Justices  Dixox  and  Magie. 

For  the  relator,  A.  L.  McDermott. 

For  the  demurrant,  G.  Collins. 

The  opinion  of  the  court  was  delivered  by 
Dixox,  J.     "  An  act  to  incorporate  the  chosen  freeholders 
in  the  respective  counties  of  the  state"  {Rev., p.  127,)  consti- 
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tutes  the  freeholders  elected  in  tlie  several  precincts  of  the  re- 
spective counties  a  body  politic  and  corporate  in  law  (section 
1.)  It  directs  (section  6)  that  there  shall  be  a  stated  meeting 
of  every  such  corporation  annually,  at  a  time  and  place  desig- 
nated, and  (section  19)  at  that  meeting  each  corporation  shall 
elect  some  fit  person  to  the  office  of  county  collector.  It  also 
declares  (section  7)  that  it  shall  be  lawful  for  every  such  cor- 
jioration  to  elect,  annually,  one  of  its  own  members  to  preside 
at  its  meetings,  and  in  case  of  his  absence  or  refusal  to  act, 
directs  that  the  corporation  shall  proceed  to  the  election  of 
another. 

In  Hudson  county  the  chosen  freeholders  number  twenty, 
and  in  the  present  year,  at  the  time  and  place  appointed  for 
their  annual  meeting,  these  persons  assembled,  and  by  a  vote 
of  thirteen  to  seven  chose  the  relator  to  the  office  of  county 
collector.  Before  proceeding  to  the  election,  the  corporation 
had  not  elected  one  of  its  members  to  preside  at  its  meetings, 
but  on  the  convening  of  the  freeholders  the  chair  was  taken 
by  Patrick  Govern,  who  had  been  elected  by  the  people  di- 
rector of  the  board  under  "  An  act  to  re-organize  the  board  of 
chosen  freeholders  of  the  county  of  Hudson  "  {Pamph.  L. 
1875,^.  324,)  and  who,  by  virtue  thereof,  would  have  been 
the  lawful  president  of  tlie  board,  if  "An  act  concerning  the 
constitution  of  the  boards  of  chosen  freeholders  of  this  state, 
and  to  make  uniform  the  selection  and  duties  of  directors  of 
such  boards"  (Pamph.  L.  1885, p.  137,)  had  not  abolished  the 
office  created  by  the  act  of  1875.  The  freeliolders  assembled 
acquiesced  in  his  assumption  of  the  chair,  and  proceeded  to 
elect  the  relator,  Mr.  Govern  taking  no  part  therein  other  than 
to  state  and  put  the  motion  to  elect,  and  declare  the  result  of 
the  election. 

On  information  filed  to  oust  the  prior  incumbent,  who  was 
(entitled  to  hold  the  office  until  his  successor  should  be  law- 
fully appointed,  he  denuirs,  insisti-ng  that  the  election  of  the 
relator  was  illegal,  because  the  corporation  did  not  first  choose 
one  of  its  members  to  preside,  but  permitted  a  person  not  a 
member  to  act  as  chairman. 
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This  contention  rests  on  two  hypotheses:  First,  that  the 
orcranization  of  the  board,  including  the  selection  of  a  presid- 
ing officer,  is  essential  to  the  exercise  of  its  other  functions; 
second,  that  the  illegality  in  the  organization  rendered  it  abso- 
lutely void. 

No  countenance  for  these  claims  is  found  in  the  statute  crea- 
ting the  corporation.  Its  pertinent  provisions  have  been 
cite'tl,  and  they  indicate  that  the  same  entity,  the  corporation, 
which  is  to  choose  a  president  is  to  elect  a  collector.  As  in 
the  former  function  it  must  act  without  the  president,  so  it 
would  not  violate  the  terms  of  the  statute  if  it  were  to  do  like- 
wise in  the  latter.  As  to  the  effect  of  illegality  in  organiza- 
tion the  statute  is  silent. 

The  demurrant,  therefore,  must  seek  his  supports  elsewhere, 

and  he  does  so. 

His  first  position,  that  the  ordinary  powers  of  a  corporation 
do  not  vest  until  the  body  is  organized  by  the  selection  of  a 
presiding  officer,  need  not,  in  the  pending  case,  be  questioned, 
because  the  acquiescence  of  all  the  members  in  the  presidency 
of  Mr.  Govern  was  tantamount  to  electing  him  jpro  hae  vice, 
and  so  the  actual  organization  was  complete. 

The  second  position,  that  the  illegality  of  the  organization 
rendered  it  void,  alone  requires  consideration. 

The  demurrant  does  not  dispute  the  general  principle  which 
validates  the  acts  of  de  facto  officers  and  bodies,  but  he  asserts  . 
that  there  are  exceptions  to  it  whereon  his  case  can  stand. 

First,  he  insists  that  there  can  be  no  de  fado  officer  unless 
there  is  an  office  de  jure,  and  that  as  the  office  of  Mr.  Govern 
under  the  act  of  1875  was  abolished  by  the  statute  of  1885, 
he  could  not  hold  that  office  de  facto,  and  so  was  not  de  facto 
president  of  the  board.  But  this  conclusion  would  be  war- 
ranted only  on  the  assumption  that  the  office  of  president  of 
the  board  was  abolished,-as  well  as  the  office  created  by  the 
act  of  1875,  and  that  assumption  is  felsc;  the  presidency  re- 
mained as  an  office  de  jure,  and  therefore  there  could  \>e  a 
president  de  facto. 

Secondly,  the  demurrant  contends  that  color  of  right  is  neces- 
YoL.  XVIII.  25 


386  NEW  JERSEY  SUPREME  COURT. 

Dugan  V.  Farrier, 

sary  to  constitute  one  an  officer  de  facto,  and  that  eligibility 
to  the  office  is  essential  to  a  color  of  right,  and  that  therefore 
as  Mr.  Govern  was  not  a  member  of  the  board  and  so  was  ineli- 
gible to  its  presidency,  he  could  not  become  c/e /ado  president. 

The  proposition,  that  a  person  cannot  acquire  the  powers  of 
a  de  facto  officer  if  'he  is  ineligible  to  the  office  which  he 
actually  fills,  is  opposed  to  the  dec  ision  of  this  court  in  State 
V,  Anderson,  Coxe  318,  where  it  was  held  that  one  who  was 
ineligible  to  the  office  of  sheriff  was  nevertheless  sheriff  de 
facto,  and  his  acts  as  such  were  valid.  To  the  same  effect  is 
Covrigan  v,  Duryea,  11  Vroom  266,  Said  Mr,  Justice  Daniel, 
in  Wright  v,  Mattison,  18  How.  [U.  S.)  50,  56,  "The  courts 
have  concurred,  it  is  believ'ed  without  an  exception,  in  defining 
*  color  of  title'  to  be  that  which  in  appearance  is  title,  but 
which  in  reality  is  no  title.  They  have  equally  concurred  in 
attaching  no  exclusive  or  peculiar  character  or  importance  to 
the  ground  of  the  invalidity  of  an  apparent  or  colorable  title." 
The  rule  which  declares  the  acts  of  de  facto  officers  valid, 
springs  out  of  the  public  inconvenience  to  which  it  would 
lead,  if  the  validity  of  their  acts,  when  in  office,  depended 
upon  the  propriety  of  their  election,  which  could  not  be  ascer- 
tained at  the  time  by  those  who  were  to  rely  upon  or  render 
obedience  to  such  acts,  Scadding  v,  Lorant,  3  H.  L.  Oas. 
418.  The  eligibility  of  an  officer  is  as  difficult  of  ascertain- 
ment as  his  actual  election,  and  sound  policy  requires  that  the 
public  should  be  no  more  required  to  investigate  the  one  than 
the  other,  before  according  respect  to  his  official  position.  The 
ineligibility  of  Mr.  Govern  would  not,  therefore,  prevent  his 
becoming  de  facto  president,  if  he  had  color  of  title. 

It  is  phiin  that  he  had  the  requisite  color  of  right.  He  had 
originally  ewtered  upon  the  office  of  president  of  the  board  of 
chosen  freeholders  with  an  absolutely  legal  title,  growing  out 
of  his  election  as  director  under  the  act  of  1875  ;  his  term  had 
not  yet  expired  by  lapse  of  time,  and  his  bona  fide  contention 
was  that  his  office  still  lawfully  continued,  and  he  liad  never 
ceased  to  exercise  its  functions.  These  facts  constituted  a 
color  of  right.     One  wlio  assumes  an  office  legally  and,  in  good 
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faith,  remains  in  it  after  his  title  has  ended,  is  a  de  facto  officer. 
Bacon's  Ab.,  tit.  "Offices  and  Officers,^'  E ;  Clark  v.  Ennis,  16 
Vroom  69.  On  another  ground  also  he  had  a  color  of 
right.  The  power  of  electing  a  president  belonged  exclusively 
to  the  board  of  chosen  freeholders,  and  it  was  for  the  board 
also  to  determine  in  what  mode  the  power  should  be  exercised. 
The  acquiescence  of  the  board  in  Mr.  Govern's  presidency,  and 
its  proceeding  to  business  with  him  in  the  chair,  gave  him  an 
appearance  of  title  sufficient  to  render  him  president  de  facto. 

Thirdly,  the  demurrant  insists  that  a  legal  title  to  an  office 
cannot  be  built  up  on  an  organization  of  the  board  which  was 
not  dejure;  that  though  the  other  acts  of  the  board  might  be 
valid,  its  election  of  one  to  an  office  was  illegal.  We  have 
not  found  such  a  doctrine  laid  down  by  authority  anywhere, 
and  the  decisions  in  this  court  are  against  it.  In  State  v. 
Tolan,  4  Vroom  195,  a  majority  of  the  common  council  of 
New  Brunswick  had  been  unlawfully  elected,  and  yet  this 
court  announced  its  opinion  that  a  council  thus  illegally  con- 
stituted was  competent  to  exercise  the  functions  of  a  lawful 
body,  although  among  those  functions  was  the  power  of  elect- 
ing various  city  officers.  In  Bownes  v,  lleehan,  16  Vroom 
189,  the  relator  claimed  the  office  of  jail-keeper,  and  his  title 
depended  on  the  legal  right  of  the  board  of  chosen  freeholders, 
elected  in  the  spring  of  1882,  to  choose  his  successor.  This 
right  was  denied,  on  the  ground  that  none  of  the  members 
of  that  board  had  been  lawfully  elected.  But  the  court  de- 
clared that  it  was  unimportant  whether  the  board  was  consti- 
tuted de  jure  or  not,  since  it  was  the  board  de  facto,  and  that 
as  such  it  could  exercise  all  the  powers  of  a  board  de  jure,  in- 
cluding the  power  of  appointing  to  office. 

Our  conclusion,  therefore,  is,  that  the  board  of  chosen  free- 
holders presided  over  by  Mr.  Govern  had  the  right  to  elect  and 
did  lawfully  elect  the  relator  to  the  office  of  county  collector. 

The  demurrer  should  be  overruled  and  judgment  of  ouster 
be  entered. 
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THE  INHABITANTS  OF  THE  TOWNSHIP  OF  WOODBRIDGE, 
IN  THE  COUNTY  OF  MIDDLESEX,  v.  ALFRED  HALL 
ET  AL. 

1.  Contracts,  whether  sealed  or  not,  made  with  public  officers  acting 
witliin  the  limits  of  their  official  authority,  are  not  binding  upon  them 
as  private  individuals,  unless  an  intention  to  become  so  bound  is 
plainly  indicated  by  the  terms  and  circumstances  of  the  transaction. 

2.  The  public  bodies  which  shall  become  bound  by  or  entitled  to  con- 
tracts made  with  public  agents,  are  tliose  in  whose  behalf  the  agents 
were  acting,  or  those  designated  by  the  legislature  for  the  purpose. 

3.  The  legislature  having  by  special  act  conferred  upon  the  township 
committee  of  the  township  of  Woodbridge  certain  powers  of  super- 
vision and  control  over  certain  persons  authorized  to  interfere  with  a 
designated  public  road,  and  the  committee  having  exacted  a  bond 
from  those  persons  to  secure  compliance  on  their  part  with  their  duty — 
Held,  that  the  township  committee,  and  not  the  municipal  corporation 
of  the  township,  must  bring  an  action  upon  the  bond. 


Ill  debt. 

The  inliabitants  of  the  township  of  Woodbridge,  in  the 
county  of  Middlesex,  a  municipal  corporation,  brought  this 
suit  for  breach  of  a  bond  of  which  the  following  is  a  copy : 

''  Know  all  men  by  these  presents,  that  we,  Alfred  Hall, 
Eber  Hall  and  Edward  J.  Hall,  of  the  city  of  Perth  Amboy, 
in  the  county  of  Middlesex,  and  State  of  New  Jersey,  but 
doing  business  in  the  township  of  Woodbridge,  in  the  county 
and  state  aforesaid,  are  held  and  firmly  bound  unto  the 
township  committee  of  the  township  of  AVoodbridge,  and  to 
their  successors  in  office,  in  the  sum  of  ten  thousand  dollars, 
for  which  payment  well  and  truly  to  be  made,  we  bind  our- 
selves, our  heirs,  executors  and  administrators  firmly  by  these 
presents. 

"Sealed  with  our  seals.  Dated  the  16th  day  of  December, 
A.  D.  1869. 

"  Whereas,  the  legislature  of  the  State  of  New  Jersey,  did 
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in  senate  and  general  assembly  convened,  pass  an  act  enti- 
tled, 'An  act  to  facilitate  clay  mining  in  the  township  of 
Woodbridge,  county  of  Middlesex,  New  Jersey,'  approved 
March  30th,  1869,  authorizing  and  empowering  clay  miners 
in  the  township  of  Woodbridge  to  dig  through  and  across  the 
road  leading  from  Woodbridge  to  Bonhamtown,  at  their  will 
and  pleasure,  for  the  purpose  of  mining  clay  : 

"  Now,  therefore,  the  condition  of  this  obligation  is  such 
that  if  the  said  Alfred,  Eber  H.  and  Edward  J.  Hall  shall, 
before  digging  through  and  across  the  said  road,  provide  a 
good  and  sufficient  road  to  accommodate  the  public  travel, 
to  be  located  and  constructed  under  and  according  to  the 
directions  of  the  said  township  committee,  and  shall  keep  the 
same  in  thorough  order  and  repair,  and  shall  at  or  before  the 
expiration  of  ten  years  from  the  date  of  these  presents,  restore 
the  road  so  excavated  to  its  original  condition  as  they  shall  be 
directed  and  ordered  by  the  said  township  committee,  at  their 
own  costs,  charge  and  expense,  and  shall  at  all  times  comply 
with  the  provisions  of  the  said  act,  and  the  orders  and  direc- 
tions of  the  said  township  committee  of  the  township  of 
Woodbridge  in  the  premises,  then  this  obligation  to  be  void, 
otherwise  to  remain  in  full  force  and  virtue. 

"  In  witness  whereof  the  said  parties  of  the  first  part  have 
hereto  set  their  hands  and  seals  the  day  and  year  first  above 
written. 

"  Alfred  Hall.  [l.  s.] 
"  Eber  H.  Hall.  [l.  s.] 
"  Edavard  J.  Hall.  [l.  s.] 

"Signed,  sealed  and  delivered  in  presence  of  witness  for  A. 
H.  and  E.  H.  Hall, 

"  Enoch  Wood. 

''  Witness  for  E.  J.  Hall, 

"S.  C.  Adams." 

[Township  of  Woodbridge  seal.] 
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The  following  is  a  copy  of  the  act  referred  to  in  the  bond 
and  found  in  Pamph.  i.  1869,  p.  813  : 

"  An  act  to  facilitate  clay  mining  in  the  township  of  Wood- 
bridge,  county  of  Middlesex,  New  Jersey. 

"  Whereas,  the  clay  miners  and  fire  brick  manufacturers  in 
tlie  township  of  Woodbridge,  own  and  possess  lands  in  which 
are  imbedded  valuable  clay  in  said  township,  lying  on  either 
side  of  the  road  leading  from  Woodbridge  to  Bonhamtown ; 
and  whereas,  they  are  now  mining  one  of  the  said  banks  of 
clay  on  the  easterly  side  of  and  near  said  road ;  and  whereas, 
it  is  necessary  that  they  should  cross  said  road  to  reach  their 
other  clay  banks  and  to  effect  sufficient  drainage  for  the  same  • 
now,  therefore, 

"1.  Be  it  enacted  by  the  Senate  and  General  Assembly  of 
the  State  of  New  Jersey,  That  the  said  clay  miners  are  hereby 
authorized  and  empowered  to  dig  through  and  across  said  road 
at  their  will  and  pleasure  for  the  purposes  above  stated ;  pro- 
rided,  that  before  digging  through  and  across  said  road  they 
shall  first  provide  a  good  and  sufficient  road  to  accommodate 
the  public  travel,  to  be  located  and  constructed  under  and 
according  to  the  directions  of  the  township  committee  of  the 
township  of  Woodbridge,  who  shall  have  power  to  prescribe 
the  time  for  which  the  same  shall  be  so  used  ;  at  the  expira- 
tion of  which  time  the  said  township  committee  shall  have 
power  to  direct  and  compel  the  restoration  of  said  road  men- 
tioned in  the  preamble  to  its  original  condition  as  nearly  as 
may  be,  at  the  expense  of  said  parties  by  or  for  whom  the 
same  has  been  changed. 

"  2.  And  be  it  enacted,  That  this  act  shall  take  effect  imme- 
diately. 

"Approved  March  30th,  1869." 

The  defendants  demurred  to  the  declaration,  assigning  as 
one  ground  of  demurrer  that  the  plaintiff  had  no  right  to 
maintain  an  action  on  the  bond,  that  the  right  of  action  (if 
any)  belonged  to  the  township  committee. 


NOVEMBER  TERM,  1885.  391 

Woodbridge  v.  Hall. 

The  cause  was  argued  at  June  Term,  1885,  before  Beas- 
LEY,  Chief  Justice,  and  Justices  Dixox,  Magie  and  Par- 
ker. 

For  the  plaintiflf,  E.  S.  Savage. 

For  the  defendants,  Alan  H.  Strong. 

The  opinion  of  the  court  was  delivered  by 

Dixox,  J.  We  think  this  demurrer  is  well  taken.  The 
plaintiff  is  certainly  not  named  in  the  bond  as  obligee.  The 
obligation  is  expressly  incurred  to  the  township  committee  of 
the  township  of  Woodbridge  and  their  successors  in  office, 
terms  wliich  clearly  point  away  from  the  plaintiff  and  desig- 
nate a  different  body  well  known  in  our  legislation.  If,  there- 
fore, the  nominal  obligee  were  a  private  person,  the  case  would 
fall  under  the  settled  rule  that  the  legal  parties  to  contracts 
under  seal  are  those  who  are  named  as  such  in  the  sealed 
instruments.     Dayton  v.  Warne,  14  Vrooni  659. 

But  this  rule  does  not  extend  without  qualification  to  con- 
tracts with  public  officers.  In  such  cases  there  arises  a  pre- 
sumption, wherever  the  contract  is  within  the  limits  of  the 
officer's  power  and  duty,  that  he  is  acting  in  an  official  capa- 
city, and  that  the  engagement  is  meant  to  be  witli  the  public 
only,  unless  a  contrary  intention  is  plainly  indicated  by  the 
terms  and  circumstances  of  the  transaction.  2  Kenfs  Com. 
632 ;  1  Am.  Lead.  Cas.  (note  to  Ehcell  v.  Shaw)  *609. 

The  present  bond  was  evidently  not  made  witii  individuals 
in  their  private  capacity,  but  was  designed  to  be  for  the  pub- 
lic benefit,  and  it  is  therefore  permissible  for  the  plaintiff  to 
insist,  notwithstanding  the  form  of  the  bond,  that  it  is  the 
body  through  which  that  public  benefit  sliould  be  secured. 
Whether  it  is  or  not  depends  upon  the  intention  of  the  legis- 
lature. Borough  of  Chambersburg  v.  Manko,  10  Froo77i496. 
The  validity  of  the  claim  cannot  be  more  readily  tested  than 
by  recourse  to  the  statute  under  ^vhich  the  bond  purports  to 
have  been  given. 

On  looking  at  this  act,  it  becomes  quite  evident  that  the  legis- 
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lature  did  not  design  to  confer  upon  the  plaintiff  any  power  in 
the  premises.  The  object  of  the  statute  was  to  delegate  a  new 
power,  that  of  dictating  to  some  extent  the  terms  on  which 
and  the  time  for  which  certain  priv^ate  persons  might,  for  their 
own  ends,  interfere  with  a  public  road,  and  of  ultimately  com- 
pelling the  restoration  of  the  road  to  its  original  condition  at 
the  expense  of  those  so  interfering  with  it.  This  function  did 
not  previously  belong  to  the  plaintiff,  nor  is  the  plaintiff  men- 
tioned in  the  statute  in  question.  That  statute  expressly  and 
directly  confers  the  whole  power  upon  the  township  commit- 
tee. In, exerting  this  power,  therefore,  the  committee  does  not 
act  on  behalf  of  the  plaintiff  or  for  its  benefit,  but  in  pur- 
suance of  authority  derived  immediately  from  the  state,  and 
by  virtue  of  that  authority  may  itself  employ  all  the  means 
necessary  to  the  exercise  of  its  functions.-  The  plaintiff,  hav- 
ing no  concern  with  the  duties  devolved  on  the  committee,  has 
no  interest  in  the  bond  which  the  committee  took  in  aid  of 
its  performance  of  those  duties,  and  hence  cannot  maintain 
this  suit. 

The  action  should  be  brought  by  the  township  committee. 
Whether  the  statute  under  M'hich  the  bond  was  exacted  con- 
stitutes the  committee  a  quasi  corporation,  so  that  it  may  sue 
in  a  corporate  name,  {Inhabitants  of  Fourth  School  District 
V.  Wood,  13  Mass.  193,)  or  the  persons  composing  the  com- 
mittee must  be  named  as  plaintiffs  with  the  addition  of  their 
official  designation  as  a  body  (Supervisor  of  Galway  v.  Stim- 
son,  4  Hill  136  ;  Commissioners  of  Highways  v.  Peck,  5  Hill 
215,)  is  a  question  not  before  us. 

Let  the  defendants  have  judgment  on  the  demurrer. 
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CHARLES    MILLER    v.   THE    HILLSBOROUGH    MUTUAL 
ASSURANCE    ASSOCIATION. 

The  declaration  was  based  upon  a  contract  of  insurance  made  "according 
to  the  terms  of  the  constitution,  by-laws  and  conditions  "  of  the  defend- 
ant association.  The  plea  set  up  a  defence  under  a  by-law  of  the  asso- 
ciation. The  replication  was  that  the  only  by-laws  and  conditions 
embraced  in  the  contract  were  those  annexed  to  the  policy,  and  that 
the  by-law  set  forth  in  the  plea  was  not  so  annexed.  On  demurrer  to 
the  rejoinder — Held,  that  the  replication  constituted  a  departure  from 
the  declaration,  and  that  the  defendant  was  entitled  to  judgment  on 
the  demurrer. 

In  covenant. 

Argued  at  June  Term,  1885,  before  Beasley,  Chief 
Justice,  and  Justices  Dixon,  Magie  and  Parker. 

For  the  plaintiff,  G.  S.  Grosvenor  and  E.  L.  Campbell. 

For  the  defendant,  /.  D.  Bartine. 

The  opinion  of  the  court  was  delivered  by 

Dixon,  J.  The  plaintiff's  declaration  is  in  covenant,  based 
upon  a  sealed  policy  of  insurance  issued  by  the  defendant  to 
Runkle  Rea,  who  assigned  the  same  to  the  plaintiff.  It  avers 
that  the  defendant,  by  the  policy  issued  according  to  the  terms 
of  its  constitution,  by-laws  and  conditions,  had  agreed  that  it 
should,  according  to  said  terms,  be  subject  and  liable  to  pay 
to  Rea  or  his  assigns  by  ass-ignment,  according  to  said  consti- 
tution, by-laws  and  conditions,  such  loss  as  should  happen  by 
fire  to  a  certain  dwelling-house,  tfec,  not  exceeding  §1500.  It 
then  sets  out  the  assignment  to  the  plaintiff  and  a  loss  to  the  ex- 
tent of  $1500,  andave^rs,  generally,  compliance  by  the  plaintiff 
with  the  constitution,  by-laws  and  conditions  of  the  defend- 
ant association.  It  also  alleges  that  certain  articles,  by-laAvs 
or  conditions  of  insurance  were,  at  the  time  of  the  execution 
of  the    policy,  annexed  thereto,  but    it    does  not  aver   that 
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these  and  these  alone  comprised  the  constitution,  by-laws  and 
conditions  on  the  terras  of  which  the  defendant  had  cove- 
nanted to  become  bound. 

The  defendant  pleads  that  one  of  the  by-laws  of  the  associa- 
tion was  that  no  policy  on  a  dwelling-house  should  be  valid 
if  the  building  remained  unoccupied  more  than  thirty  days, 
and  that  the  plaintiff's  dwelling-house  had  remained  unoccu- 
pied more  than  thirty  days  before  the  loss. 

The  plaintiiF's  replication  thereupon  sets  forth  certain  facts 
which  he  insists  constitute  an  estoppel  in  pais  against  the  de- 
fendant's interposition  of  that  by-law. 

To  this  replication  the  defendant  filed  a  rejoinder,  on  which 
the  plaintiff  demurred. 

In  response  to  the  defendant's  demand  for  the  causes  of 
demurrer,  the  following  was  served : 

"causes   of   demurrer. 

"  The  following  are  the  causes  of  demurrer  on  which  the 
plaintiff  intends  to  rely  upon  the  hearing  of  the  demurrer  to 
the  rejoinder  to  fourth  replication  filed  in  the  above-stated 
cause,  furnished  to  the  defendants  pursuant  to  their  demand 
therefor : 

"  I.  For  tliat  the  said  defendants  have  not,  in  and  by  their 
said  rejoinder,  denied  or  confessed  and  avoided  any  substan- 
tial matter  or  point  in  the  said  replication  alleged  necessary 
to  the  sufficiency  thereof. 

"II.  For  that  the  plaintiff's  said  fourth  replication  is 
good  and  sufficient  in  law  to  maintain  his  aforesaid  action 
against  the  said  defendants,  without  any  matter  alleged  there- 
in which  is  denied  by  the  said  defendants'  rejoinder  thereto. 

"  III.  The  said  rejoinder  puts  in  issue  matters  and  infer- 
ences of  law  to  be  tried  by  the  country. 

"  IV.  The  said  rejoinder  puts  in  issue  facts  not  alleged  in 
.said  replication,  but  only  inferences  from  facts  therein  alleged. 

"  V.  The  said  rejoinder  denies  only  a  single  fact  alleged  in 
said  replication,  which  fact  so  denied  is  an  immaterial  fact. 
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"  VI.  The  said  rejoinder  is  argumentative,  and  tenders  no 
certain  issue. 

"  VII.  Tiie  said  rejoinder  is  a  departure  from  the  said  de- 
fendants' supplemental  plea. 

"  VIII.  The  defendants'  said  supplemental  plea  is  insuffi- 
cient because  (1)  it  offers  to  vary  the  written  contract  declared 
on,  by  parol  proof  of  notice  and  knowledge.  (2)  The  con- 
dition of  insurance  therein  set  up  never  became  and  never  was 
a  condition  of  the  contract  declared  on.  (3)  The  defendants' 
having  annexed  to  the  policy  the  '  Conditions  of  Insurance/ 
are  thereby  estopped  from  setting  up  any  different  conditions, 
and  thus  denying  that  the  conditions  so  annexed  are  the  con- 
ditions of  the  said  policy." 

In  support  of  the  demurrer  thus  specialized  the  plaintiff's 
argument  is  in  substance  that,  conceding  the  existence  of  the 
by-law^  mentioned  in  the  plea,  yet  the  defendant,  by  annexing 
to  the  sealed  policy  certain  by-laws  denominated  therein  "con- 
ditions of  insurance,"  became  esto])ped  from  averring  that  any 
other  by-laws  were  conditions  of  that  policy,  and  that,  as  the 
replication  alleges,  inter  alia,  that  the  by-law  set  out  in  the 
plea  was  not  among  those  annexed  to  the  policy,  and  the  re- 
joinder does  not  deny  or  confess  and  avoid  that  allegation, 
the  rejoinder  is  bad. 

We  do  not  think  it  necessary  to  consider  the  sufficiency  of 
the  rejoinder,  for  the  reason  that  we  regard  the  replication  as 
a  departure  from  the  declaration  and  therefore  insupportable. 

The  declaration  counts  upon  a  contract  to  insure  under  the 
terms  of  the  constitution,  by-laws  and  conditions  of  the  asso- 
ciation generally.  This  language,  especially  in  view  of  the 
rule  that  the  construction  of  pleadings  shall  lean  against  rather 
than  in  favor  of  the  pleader,  imports  that  legally  all  the  con- 
stitution, by-laws  and  conditions  of  the  association  form  part 
of  the  contract.  It  will  not  do  for  the  plaintiff  to  nrge  that 
the  policy,  on  an  examination  of  all  its  terms  and  under  the 
alleged  rule  of  taking  it  most  strongly  against  the  insurer, 
will  show  on  its  face  that  only  those  by-laws  and  conditions 
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which  were  annexed  to  the  policy  were  embraced  in  its  scope, 
because  the  policy  is  not  made  a  part  of  the  declaration,  and  the 
court  is  therefore  left  to  the  presumption  that  the  plaintiff  has 
stated  the  contract,  not  in  its  precise  words,  but  according  to 
its  legal  effect,  and  this  effect  is  inclusive  of  all  the  constitu- 
tion, by-laws  and  conditions  of  the  association.  Such,  then, 
is  the  contract  on  which  the  plaintiff  has  placed  himself  in  his 
declaration. 

But  in  his  replication  he  presents  an  inconsistent  claim. 
There  he  contends  that  the  defendant's  covenant  was  to  be 
bound  according  to  the  by-laws  and  conditions  of  insurance 
annexed  to  the  policy,  and  no  others,  and  therefore  the  by- 
law of  the  association  set  up  in  the  plea  cannot  avail  the 
defendant,  because  it  was  not  annexed  to  the  policy.  This  is 
a  substantially  different  contract  from  that  exhibited  in  the 
declaration. 

Such  a  departure  is  bad  on  general  demurrer,  and  precludes 
the  plaintiff  from  taking  advantage  on  demurrer  of  any  sup- 
posed defect  in  the  rejoinder.  1  Chitty  on  PI.  648  ;  Brehen 
v.  O^Donnell,  5  Vroom  408 ;  Salt  Lake  City  Nat.  Banh  v. 
Hendrickson,  11  Vroom  52. 

The  plaintiff  should  have  averred  in  his  declaration  that 
the  contract  was  such  as  he  now  in  his  replicatton  insists  it  is 
in  legal  effect ;  then  if  the  defendant  had  pleaded  that  it  com- 
prised some  other  condition  on  which  a  defence  would  rest, 
an  issue  might  readily  be  formed  which,  if  found  for  the  plain- 
tiff, would  support  his  declaration.  As  the  pleadings  stand, 
the  plaintiff  is  merely  endeavoring  to  estop  the  defendant  from 
saying  that  the  contract  was  just  what  the  plaintiff  has  him- 
self declared  it  to  be  as  the  founciation  of  his  suit. 

The  plaintiff's  objections  to  the  plea  are  not  well  taken, 
because  they  rest  on  the  assumption  of  that  which,  as  before 
stated,  is  not  apparent  upon  the  record,  to  wit,  that  the  only 
conditions  of  the  policy  are  those  which  the  declaration  al- 
leges to  be  annexed  to  it.  If  the  legal  effect  of  the  jjolicy  was 
(as  the  declaration  asserts)  to  make  the  by-laws  of  the  associa- 
tion a  part  of  it,  then  the  defendant  would  not  be  attempting 


NOVEMBER  TERM,  1885.  397 

Weller  v.  McCormick. 

to  vary  that  contract  by  oifering  parol  proof  that  the  plaintiff 
knew  what  those  by-laws  were,  nor  could  it  be  estopped  by 
the  fact  that  some  conditions  were  annexed  to  the  policy,  from 
relying  upon  wliatever  other  conditions  were  legally  incorpo- 
rated in  the  contract  according  to  its  terms. 

The  defendant  is  entitled  to  judgment  on  the  demurrer. 


MARY  WELLER  v.  BARTHOLOMEW  McCORMICK. 

In  a  city  where  for  a  long  time  the  municipality  has,  by  its  charter, 
had  authority  to  plant,  rear,  trim  and  preserve  ornamental  shade  trees 
in  the  streets,  proof  that  a  defendant  owns  and  occupies  the  lot  in  front 
of  which  such  a  tree  stands  on  tlie  street,  is  not  suflScient  evidence 
that  he  planted  or  maintains  the  tree  for  his  own  uses,  so  as  to  charge 
him  with  the  duty  of  trimming  the  same,  and  with  responsibility  for 
injury  received  by  the  plaintiff  upon  whom  a  neglected  rotten  limb 
had  fallen. 

Where  a  municipal  corporation,  under  its  charter,  plants  or  maintains 
shade  trees  on  the  sidewalks  of  its  streets,  the  owners  or  occupants  of 
the  adjoining  premises  are  not  charged  with  the  duty  of  properly 
trimming  the  trees,  in  the  absence  of  any  statute  or  municipal  regula- 
tion imposing  that  duty  upon  them. 

The  old  English  rule  that,  if  an  occupant  of  land  along  a  highway 
enclosed  his  land,  so  that  travelers  could  not  pass  over  it  when  the  road 
was  out  of  repair,  he  thereby  became  bound  to  keep  the  highway  in 
good  order,  does  not  prevail  in  New  Jersey. 


On  rule  to  show  cause  why  a  new  trial  should  not  be  had, 
certified  from  the  Middlesex  Circuit. 

Argued  at  June  Term,  1885,  before  Beasley,  Chief  Jus- 
tice, and  Justices  Dixon  and  Magie. 

For  the  plaintiff,  Chas.  T.  Cowenhoven. 

For  the  defendant,  B.  Adrain  and  Alan  H.  Strong. 

The  opinion  of  the  court  was  delivered  by 
Dixon,    J.      On   September   27th,    1881,   the   defendant 
became  the  owner  of  a  hotel  on  the  corner  of  Somerset  and 
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George  sti*eets,  in  the  city  of  New  Brunswick,  his  title  extend- 
ing to  the  middle  of  the  street.  On  the  sidewalk  of  George 
street,  in  front  of  his  premises,  an  elm  tree  was  growing,  and 
on  January  21st,  1883,  the  plaintiff,  while  passing  along  the 
sidewalk,  was  injured  by  a  limb  that  fell  from  the  tree.  The 
plaintiff  sued  the  defendant  for  the  damages  so  sustained,  and 
recovered  on  the  theory  that  the  facts  above  stated  created  a 
duty  on  the  part  of  the  defendant  to  use  proper  care  towards 
trimming  the  tree,  so  that  travelers  would  not  be  endangered 
thereby. 

Whether  these  circumstances  give  rise  to  such  a  duty  is 
the  first  question  discussed  before  us  on  the  motion  for  a  new 
trial. 

It  must  be  conceded  that  ordinarily,  when  a  person,  for  his 
private  ends,  places  or  maintains,  in  or  near  a  highway,  any- 
thing which,  if  neglected,  will  render  the  way  unsafe  for 
travel,  he  is  bound  to  exercise  due  care  to  prevent  its  becoming 
dangerous.  If,  therefore,  from  the  fact  that  the  tree  in  ques- 
tion stood  on  a  portion  of  George  street  owned  by  the  defend- 
ant, it  is  to  be  inferred  that  the  tree  was  placed  or  maintained 
there  by  hiiii  for  his  private  benefit,  it  would  follow  that  the 
alleged  duty  existed.  But  we  think  that  in  the  present  case 
this  fact  is  not  sufficient  to  warrant  such  an  inference  against 
the  defendant. 

Shade  trees  in  the  streets  of  a  city  are  of  public  as  well  as 
private  utility.  They  protect  and  ornament  the  way  for  pub- 
lic use,  as  they  also  do  the  adjoining  property  for  private 
enjoyment.  It  is  therefore  clear  that,  by  virtue  of  the  ordi- 
nary public  right  in  highways,  the  public  may  plant  and 
maintain  shade  trees  therein.  Whether  the  legislature,  to 
whom  this  power  primarily  belongs,  has  in  a  given  case  dele- 
gated it  to  a  subordinate,  depends  of  course  upon  the  terms  by 
which  authority  is  granted.  In  the  charter  of  the  city  of  Nev-r 
Brunswick  the  matter  is  not  left  in  doubt.  That  instrument 
{Pamph.  L.  1863,  p.  347,  §  31,)  gives  the  common  council 
power  to  iiiakc,  modify  and  repeal  ordinances,  rules,  regula- 
tions and  l)y-laws  for  directing  and  regulating  the  planting, 
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rearing,  trimming  and  preserving  of  ornamental  shade  trees 
in  the  streets,  parks  and  grounds  of  the  city.  It  thus  appears 
that  since  1863  the  municipality  has  had  the  power  of  plant- 
ing and  preserving  shade  trees  in  the  streets,  and  therefore  the 
presence  of  any  such  tree  in  a  street  may  be  attributed  to  the 
exercise  of  this  power  as  well  as  to  any  other  cause.  Under 
these  circumstances  the  most  that  the  plaintiff  can  properly 
claim  to  have  proved  is  that  the  tree  was  planted  or  main- 
tained either  by  the  defendant  for  private  purposes  or  by  the 
city  for  public  purposes.  This  is  inadequate  to  the  necessities 
of  the  plaintiff's  position,  for  a  plaintiff  must  show  by  a  pre- 
ponderance of  evidence,  not  that  either  the  defendant  op  some 
disconnected  third  party  is  responsible,  but  that  the  defendant 
is  responsible. 

The  verdict  therefore  cannot  be  supported  on  an  inference 
that  the  tree  was  planted  or  maintained  by  the  defendant. 

But  if  the  tree  was  planted  or  maintained  by  the  city,  would 
the  law  then  cast  upon  the  defendant  as  owner  or  occupant  of 
the  abutting  premises  the  duty  of  taking  care  that  the  tree 
should  not  endanger  travelers  ? 

At  common  law  the  duty  of  keeping  highways  safe  for 
travel  pertained,  ordinarily,  to  the  parish  at  large.  Rex  v. 
Sheffield,  2  T.  R.  106.  But  since  the  traveler  might,  when 
the  highway  became  unsafe,  pass  over  the  adjoining  private 
property,  the  tenant  of  that  property,  if  he  chose  to  inclose  it 
so  as  to  exclude  the  traveler,  became  bound  to  keep  the  road 
in  front  of  his  premises  repaired.  Sir  Edward  Dunscomb^s 
case,  Cro.  Car.  366 ;  2  8m.  Lead.  Cas.  {Dovaston  v.  Payne, 
note,)  *205.  If  this  doctrine  has  been  adopted  in  our  juris- 
prudence, and  is  applicable  in  cities,  it  would  seem  to  go  far 
towards  establishing  the  defendant's  liability.  For  the  case 
shows  that  tlie  adjoining  premises  were  used  by  him  as  a 
hotel,  a  use  inconsistent  with  a  right  of  free  passage  round  a 
dangerous  portion  of  the  street.  But  I  think  the  doctrine  in 
question  forms  no  part  of  our  legal  system.  From  very  early 
times  our  state  policy  has  encouraged  the  building  of  fences, 
and  the  people  have  been  accustomed  to  enclose  their  lands 
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along  public  roads.  Yet  the  burden  af  maintaining  highways 
has  always  been  borne  by  the  public  with  means  raised  under 
the  taxing  power,  and  no  instance,  I  think,  can  be  found  in 
which  either  a  private  or  a  public  prosecution  has  been  sus- 
tained against  an  occupant  of  the  adjoining  enclosure  for  a 
mere  omission  to  repair  the  road.  It  is  now  a  well-settled 
principle  that  the  expense  of  keeping  and  improving  high- 
ways cannot  be  charged  upon  the  owners  of  abutting  lands, 
whether  inclosed  or  not,  merely  because  of  their  frontage,  and 
this  negatives  the  idea  that  the  old  English  rule  is  in  force 
among  us. 

A  distinction,  however,  has  been  drawn  between  the  road  in 
general  and  the  sidewalk.  Probably  in  consideration  of  the 
peculiar  privilege  usually  accorded  to  the  owner  of  land  to 
use  the  adjacent  sidewalk  for  stoops,  areas,  shutes,  and  other 
domestic  and  trade  conveniences,  he  has  been  held  chargeable 
with  the  whole  expense  of  maintaining  this  portion  of  the 
road.  Paxson  v.  Sweet,  1  Green  196- ;  State,  Agens,  pros.,  v. 
Newark,  8  Vroom  415;  Kirkpatrick  v.  Commissioners,  13 
Vroom  510  ;  Robins  v.  New  Brunswick,  15  Froom  116.  Still, 
even  this  liability  has  not  been  extended  beyond  the  limits 
fixed  by  express  legislation.  No  case  has  intimated  that  if  the 
owner  or  occupant  of  the  abutting  premises  had  not  in  any 
way  interfered  with  the  side  of  the  road,  and  had  had  no  duty 
enjoined  upon  him  in  regard  to  it  by  statute  or  lawful  munici- 
pal regulation,  he  was  under  an  obligation  to  render  it  fit  or 
safe  for  passage.  Since  the  private  duty  is  enforced  mainly 
for  pul)lic  benefit,  and  seems  to  form  an  exception  to  the  rule 
that  public  advantage  should  be  secured  at  public  cost,  it  ought 
not  to  be  enlarged  beyond  the  bounds  already  indicated. 

My  conclusion  therefore  is,  that  if  the  tree  in  question  was 
planted  or  presjerved  by  the  city,  the  defendant  owed  no  duty 
concerning  it,  except  such  as  was  imposed  by  the  by-laws  of 
tlie  corporation.  As  no  by-law  was  oflPered  in  evidence  at 
the  trial,  the  verdict  cannot  rest  on  this  basis. 
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The  rule  to  show  cause  should  be  made  absolute,  for  want 
of  proof  that  the  defendant  was  bound  to  take  care  of  the 
tree. 


N.  DAVIES  COTTON  v.  THE  INHABITANTS  OF  THE  TOWN- 
SHIP OF  ^EW  PKOVIDENCE,  IN  THE  COUNTY  OF 
UNION. 

1.  In  a  suit  on  obligations  issued  under  the  "act  to  authorize  certain 
towns  in  the  counties  of  Somerset,  Morris,  Essex  and  Union  to  issue 
bonds  and  take  stock  in  the  Passaic  Valley  and  Peapack  Railroad 
Company,"  approved  April  9th,  1868,  the  declaration  must  show  that 
the  commissioners  who  issued  the  bonds  were  appointed  and  had  given 
security  in  the  manner  required  by  the  act ;  and  that  the  consent  of 
such  a  proportion  of  the  taxpayers  of  the  townshio  had  been  given 
and  evidenced  in  the  manner  required  by  the  act  for  the  issue  of  the 
obligations;  and  in  general  must  show  the  power  of  the  commissioners 
to  issue  the  obligations. 

2.  A  declaration  on  the  coupons  of  such  obligations  requires  the  same 
averments  of  authority  as  a  declaration  on  the  obligations. 


The  action  is  in  debt.  The  declaration  avers  that  the  de- 
fendant, on  January  1st,  1869,  by  its  writing  obligatory,  "de- 
nominated Bond  No.  84,  *  *  *  signed  by  J.  J.  and  J.  L., 
two  of  its  commissioners  appointed  for  that  purpose,  and  reg- 
istered in  the  county  clerk's  office,  *  *  *  acknowledged 
itself  to  owe  to  the  bearer  thereof  $500  *  *  *  and  *  *  * 
duly  issued  and  delivered  the  same  to  plaintiff  in  pursuance  of 
authority  granted  by  law  *  *  *  in  that  behalf,  and  thereby 
promised  1o  pay  said  sum  to  the  bearer  thereof  *  *  *  in 
twenty  years  after  the  date  thereof,  with  interest  at  the  rate 
of  seven  per  cent,  per  annum,  payable  *  *  *  upon  pre- 
sentation and  delivery  of  the  coupons  severally  attached 
thereto,  half-yearly,  *  *  *  which  sum  as  in  said  writing 
obligatory  is  recited  and  declared  was  part  of  the  amount  au- 
thorized by  an  act  *  *  .  *  entitled  '  An  act  to  authorize 
certain  towns  in  the  counties  of  Somerset,  Morris,  Essex  and 
Union  to  issue  bonds  and  take  stock  in  the  Passaic  Valley 
and  Peapack  Railroad  Company,  approved  April  9th,  1868.' 

Vol.  xvni.  26 


402  NEW  JERSEY  SUPREME  COURT. 

Cotton  V.  New  Providence. 

The  declaratiou  then  sets  out  the  nou-paymeut  of  twenty- 
eight  coupons  attached  to  said  bond,  and  claims  $17.50  on 
each  coupon. 

To  so  much  of  the  declaration  as  covers  these  claims  a  de- 
murrer was  interposed. 

Argued  at  June  Term,  1885,  before  Beasley,  Chief 
Justice,  and  Justices  Dixon,  Magie  and  Parker. 

For  the  plaintiff,  F.  F.  Hogate. 

For  the  defendant,  R.  H.  McCarter. 

The  opinion  of  the  court  was  delivered  by 

Magie,  J.  This  action  is  founded  on  an  obligation  issued 
under  an  act  of  the  legislature,  authorizing  the  townships  of 
certain  counties  to  issue  bonds  for  the  benefit  of  a  railroad 
company,  which  act  was  considered  by  this  court  in  the  case 
of  Morrison  v.  Bernards,  7  Vrooni  219. 

It  was  there  settled  that  in  suits  on  such  obligations  the 
legal  power  of  the  commissioners  who  issued  them  must  appear 
in  the  declaration. 

The  demurrant  in  this  case  insists  that  the  counts  demurred 
to  are  faulty  because  they  do  not  show  authority  for  the  issue 
of  the  bond  and  coupons  declared  on. 

The  causes  of  demurrer-  specified  on  notice  include  one  • 
which  was  passed  n})on  in  ]\Iorrison  w.  Bernards,  and  there 
held  fatal  to  the  declaration.  Since,  however,  the  other  causes 
relate  to  matters  of  importance,  if  the  suit  should  be  proceeded 
with,  it  has  been  thought  best  to  express  an  opinion  on  all  of 
them. 

It  is  first  insisted  that  the  declaration  does  not  show  that 
the  commissioners,  who  by  the  act  are  authorized  to  issue 
bonds,  were  appointed  in  the  prescribed  manner.  All  that  is 
averred  on  the  subject  is,  that  the  bond  was  signed,  &c.,  by 
two  commissioners  "  appointed  for  that  purpose."  By  whom 
or  how  they  were  appointed  does  not  aj^pear.     But  the  act  gives 
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authority  only  to  commissioners  appointed  by  the  Circuit  Court 
of  the  county.  The  power  to  appoint  is  not  one  ordinarily 
exercisable  by  that  court ;  it  is  to  be  exercised  only  on  a  speci- 
fied application. 

On  the  principle  settled  in  Morrison  v.  Bernards  it  is  plain 
that  the  declaration  is  in  this  respect  defective,  and  that  it  ought 
to  show  that  the  commissioners  were  in  fact  appointed  in  the 
manner  required  by  the  act. 

It  is  next  urged  that  the  declaration  fails  to  show  the 
authority  of  the  commissioners  in  another  respect.  The  act 
provides  that  before  the  commissioners  can  discharge  any  duty 
under  the  act  they  shall  give  bond  to  the  township  whose  ob- 
ligations they  are  to  issue,  with  security  to  be  approved  by 
the  township  committee  or  the  judge  of  the  Circuit  Court.  The 
bonds  are  to  be  filed  with  the  township  clerk. 

The  giving  of  such  security  and  its  due  approval  are  evi- 
dently conditions  without  the  performance  of  which  the  com- 
missioners acquired  no  power  to  do  aught  to  bind  the  town- 
ship, and  the  declaration  should  aver  that  such  acts  were  done 
as  were  essential  to  endow  them  with  power  to  issue  the  obli- 
gations in  question. 

It  is  further  argued  that  the  declaration  does  not  aver  that 
the  two  commissioners  mentioned  were  a  majority  of  the  com- 
missioners of  that  township.  The  act  authorizes  a  majority 
of  the  commissioners  to  exercise  the  powers  conferred  thereby. 
It  expressly  provides  that  the  commissioners  appointed  shall 
not  exceed  three.  The  averment  that  two  commissioners  acted 
is  therefore  sufficient.  An  averment  that  two  constitutes  a 
majority  of  three  would  be  superfluous. 

It  is  next  insisted  that  the  declaration  does  not  show  that 
the  whole  issue  of  bonds,  of  which  the  bond  declared  on  was 
one,  did  not  exceed  in  the  aggregate  the  amount  tiie  commis- 
sioners were  authorized  to  issue.  The  act  fixed  a  limit  to  the 
amount  of  bonds  to  be  issued.  They  were  not  to  exceed  ten 
per  cent."  of  the  valuation  of  the  real  estate  and  landed  prop- 
erty of  the  township,  to  be  ascertained  by  the  assessment-rolls 
thereof  for  the  vear  18G7.     The  contention  under  this  reason 
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is,  that  every  bond  issued  in  excess  of  the  limit  would  be  void, 
and  therefore  it  should  appear  that  the  bond  in  question  is 
within  the  limit. 

Whether  a  bond  issued  in  excess  of  the  limit  would  be  void 
or  not  depends  on  the  authority  conferred  by  the  act  on  the 
officers  who  were  to  issue  the  bonds. 

In  the  case  of  Mutual  Benefit  Life  Ins.  Co.  v.  Elizabeth, 
13  Vroom  235,  the  question  involved  was  discussed  and  set- 
tled. The  learned  Chief  Justice  in  his  opinion  says,  "  the 
question  will  ever  be,  was  it  the  intention  of  the  law-maker 
in  this  particular  case  to  endow  the  officer  executing  the  bonds, 
or  some  other  functionary,  with  the  power  to  adjudge  that  the 
condition  precedent  has  been  performed  ?"  And  it  was  held 
that  a  legislative  intent  to  make  a  particular  officer  a  tribunal 
to  decide  whether  the  prerequisites  to  the  exercise  of  the  au- 
thority existed,  M'ill  not  be  inferred  when  the  act  provides 
that  the  existence  of  such  prerequisites  shall  be  made  matter 
of  record.  In  such  case  the  purchaser  of  the  bonds  must  look 
to  the  record  for  assurance  of  title.  But  when  tlie  authority 
of  an  officer  is  dependent  on  facts,  the  existence  of  which  is 
exclusively  or  at  least  peculiarly  within  his  knowledge,  the 
lecritimate  conclusion  is  that  the  leg-islative  intent  w^as  to  in- 
vest  him  with  the  right  to  decide  as  to  the  existence  of  such 
facts,  and  his  decision  was  meant  to  be  final  so  far  as  respected 
purchasers  for  value  and  without  notice  of  any  flaw  in  the 
transaction. 

The  principle  was  thus  applied  in  that  case.  Authority 
had  been  given  the  city  to  issue  bonds  for  the  amount  of  assess- 
ments ratified  and  unpaid  on  a  certain  day.  What  assess- 
ments were  ratified  and  unpaid  on  that  day  could  only  be 
ascertained  by  examination  of  the  city's  books  and  accounts, 
and  only  with  reasonable  certainty,  by  its  officers.  Bonds 
issued  largely  in  excess  of  the  limit  of  authority  were  declared 
to  be  enforceable,  and  it  was  held  that  purchasers  had  a  right 
to  rely  on  the  action  of  the  officers  who,  by  issuing  the  bonds, 
affirmed  that  the  conditions  requisite  for  their  issue  existed. 
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The  case  has  been  affirmed  by  the  Court  of  Errors,  and  the 
principle  adopted  governs  the  question  here  presented. 

The  limit  of  the  issue  of  bonds  in  this  case  depended  on  the 
valuation  of  the  real  property  of  the  townshij)  for  a  certain 
year,  to  be  ascertained  from  the  "  assessment-rolls  "  (by  which 
I  assume  was  meant  the  duplicate)  for  that  year.  Whether 
the  duplicate  of  assessments  of  taxes  is  a  public  record  or  not, 
and  in  whose  custody  it  lawfully  remains  after  the  expiration 
of  the  term  of  office  of  the  collector  to  whom  it  was  delivered, 
are  questions  that  have  been  mooted  but  not  decided.  Hil- 
yard  v.  Harrison,  8  Vroom  170.  However  they  may  be 
answered,  it  is  clear  that  the  duplicate  in  this  case,  although  a 
public  document,  was  not  readily  accessible  to  intending  pur- 
chasers, but  was  especially  accessible  to  the  township  officers 
and  the  commissioners  entrusted  with  this  power.  When  they 
issued  bonds  they  averred  that  the  issue  was  within  the  limit. 
Construing  tlie  act  by  the  rule  laid  down  in  the  case  cited,  the 
legislative  intent  that  their  decision  on  this  subject  should  be 
final,  appears.  The  holder  of  the  bonds  had  a  right  to  rely 
thereon.  For  this  reason  I  feel  constrained  to  hold  that  bonds 
issued  beyond  the  limit  would  be  enforceable,  and  therefore 
that  the  declaration  need  not  show  that  the  bond  sued  on  was 
WMthin  the  limit. 

It  is  further  contended  that  the  declaration  does  not  show 
that  a  consent  to  the  issue  of  the  bond  by  such  a  proportion 
of  the  taxpayers  of  the  township  as  was  required  by  the  act, 
was  obtained  and  evidenced  in  the  manner  prescribed  in  the 
act. 

This  objection  is  covered  by  the  decision  in  Morrison  v. 
Bernards,  and  on  the  authority  of  that  case  the  declaration 
must  be  held  to  be  fatally  defective  in  this  respect. 

Another  cimse  assigned  to  support  the  demurrer  is,  that  the 
declaration  does  not  aver  that  this  bond  had  printed  or  writ- 
ten, across  its  face,  the  words  "  registered  in  the  county  derives 
office,"  attested  by  the  signature  of  the  county  clerk. 

The  act  expressly  enacts  that  all  bonds  issued  under  it  shall 
be  registered  in  the  county  clerk's  office,  and  shall  have  the 
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words  above  quoted  printed  or  written  across  the  face,  attested 
by  the  signature  of  the  county  clerk  when  so  registered.  It 
declares  that  no  bond  shall  be  valid  unless  so  registered. 

In  Morrison  v.  Bernards  it  was  not  averred  that  the  bond 
sued  on  had  been  registered,  and  that  omission  was  considered 
fatal.  Here  it  is  averred  that  the  bond  in  question  was  regis- 
tered. The  objection  is  that  it  is  not  averred  to  have  been 
certified  as  registered,  as  required  by  the  act. 

But  the  act  invalidates  the  bonds  only  in  case  they  are  not 
registered.  The  failure  to  have  the  registration  certified  upon 
the  bonds  is  not  declared  to  be  fatal  to  their  validity.  Regis- 
tration is  therefore  the  only  essential  feature,  and  since  that  is 
shown  the  act  is  satisfied  in  this  respect. 

The  declaration  fails  to  show  that  the  bond  was  executed 
under  the  hands  and  seals  of  the  commissioners,  as  the  act  re- 
quires. But  as  this  omission  is  not  included  in  any  of  the 
causes  of  demurrer,  it  has  not  been  considered. 

That  the  part  of  the  declaration  demurred  to  is  founded  on 
the  coupons  or  warrants  for  interest  on  the  bond  in  question, 
does  not  relieve  the  pleader  from  the  necessity  to  show  the 
authority  to  issue  the  obligations.  The  principles  involved 
apply  to  coupons  as  well  as  to  bonds.  The  suit  of  Morrison 
V.  Bernards  was  upon  coupons. 

By  reason  of  the  defects  in  the  declaration  above  pointed 
out,  the  defendant  is  entitled  to  judgment  on  the  demurrer. 


THOMAS  WILD  v.  THE  MAYOR   AND  ALDERMEN   OF  THE 
CITY  OF  PATERSON. 

The  rule  wliicli  exempts  a  municipal  corporation  from  liability  to  an 
individual  for  an  injury  to  him  resulting  from  negligence  in  the  per- 
formance by  the  corporation  of  a  duty  owed  to  the  public  and  imposed 
by  law,  applies  to  tiie  case  of  a  member  of  a  fire  department  of  a  city, 
injured  by  negligence  in  the  care  of  apparatus  for  extinguishing  fires, 
maintained  under  the  authority  and  direction  of  its  charter. 
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On  demurrer  to  declaration. 

The  action  is  in  case.  The  declaration  avers  that  the  city 
of  Paterson,  under  the  authority  and  direction  of  its  charter, 
maintained  a  fire  department,  of  which  plaintiff  was  a  mem- 
ber, attached  to  a  certain  company,  which  used  a  steam  fire 
engine ;  that  it  was  the  duty  of  the  city  to  provide  for  that 
engine  a  brake  and  to  keep  it  in  good  order  and  repair ;  that 
by  reason  of  failure  on  the  part  of  the  city  to  perform  this 
duty,  plaintiff,  while  assisting  to  haul  the  engine  to  a  fire  was 
run  over  and  seriously  injured.  For  the  injury  thus  received 
plaintiff  seeks  to  recover  damages; 

A  demurrer  to  this  declaration  was  interposed. 

Argued  at  June  Term,  1885,  before  Beasley,  Chief  Jus- 
tice, and  Justices  Dixox  and  Magie. 

For  the  plaintiff,  Henry  &  Dickinson,  and  Herbert  Stout. 

I.  In  general,  the  obligations  of  a  municipal  corporation 
and  its  liabilities  for  its  negligence  or  its  torts  are  the  same  as 
those  of  a  private  corporation  or  individual.  Pott,  on  Corp., 
§  386 ;   Wood  on  M.  &  S.,  §§  457,  561. 

The  exceptions  to  this  rule  are  founded  upon  the  ground  of 
public  policy,  and  exist  especially  in  this  state,  when  the  duty 
for  the  neglect  or  malfeasance  of  which  it  is  sought  to  hold 
the  corporation  liable,  is  one  cast  upon  the  corporation  as  a 
governmental  agency,  and  when  it  is  to  be  performed  for  the 
benefit  of  the  public  generally,  and  not  for  the  pecuniary  or 
other  advantage  of  the  corporation  privately.  Pray  v.  Jersey 
City,  3  Vroom  394  ;  Cooky  v.  Freeholders  of  Essex,  3  Duteher 
415;   Condict  v.  Jersey  City,  17  Vroom  158. 

The  case  in  question,  as  far  as  the  plaintiff  is  concerned,  is 
not  one  that  falls  within  the  exception. 

It  is  the  uniform  decision  of  all  the  courts  that  a  municipal 
corporation  is  liable  for  the  negligence  of  its  employees,  when 
engaged  in  the  performance  of  a  work  from  which  it  derives 
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pecuniary,  or  other  direct  profit,  to  third  persons  injured 
thereby. 

The  ordinary  rules  goyerning  the  relationship  of  master 
and  seryant  apply.  Dill,  on  Man.  Corp.,  §  764,  and  cases 
cited  ;  Oliver  y.  Worcester,  102  3Iass.  489  ;  Cowley  y.  Mayor, 
&c.,  of  Sunderland,  6  Hurlst.  &  N.  565. 

As  to  the  employee,  is  there  any  reason  why  the  obligation 
of  the  municipal  corporation  should  be  different  or  less 
because  the  work  in  which  he  is  engaged  is  undertaken  with  a 
different  object  in  yiew  than  that  of  the  one  just  indicated? 
Whateyer  reason  there  may  be  why  the  corporation  should  be 
excused,  as  to  third  persons,  for  its  negligence  in  the  one  case 
and  held  in  the  other,  as  to  the  employee  the  same  reason  does 
not  exist.  Mutata  legis  ratione,  mutatur  et  lex.  In  both  cases 
the  employee  stands  in  the  same  relationship  with  the  munici- 
pality. In  both  cases  he  acts  for  the  municipal  corporation, 
under  its  orders,  for  its  benefits,  for  a  proper  consideration, 
and  as  between  the  two,  all  the  incidents  of  the  relationship 
of  master  and  seryant  do,  and  all  the  obligations  should, 
attach.     Palmer  y.  City  of  Portsmouth,  43  N.  H.  265. 

The  case  just  indicated  is  one  yery  similar  to  the  one  under 
consideration.  See,  also,  Clarissy  v.  3Iet.  Fire  Department,  7 
Abb.  Pr.  {N.  S.)  352. 

The  case  of  the  plaintiff,  ^ve  respectfully  submit,  falls 
within  the  rule  enunciated  by  Chief  Justice  Hornblower, 
"  that  when  a  corporate  body  whether  of  a  municipal  or  pri- 
yate  character  owes  a  specific  duty  to  an  indiyidual,  an  action 
Avill  lie  for  a  breach  or  neglect  of  that  duty,  whenever  such 
breach  or  neglect  has  occasioned  injury  to  that  individual,  but 
if  such  corporation  owe  a  duty  to  the  public  and  neglect  to 
perform  it,  although  every  individual  comprising  that  public 
is  thei-ehy  injured,  some  more,  some  less,  yet  they  can  have  no 
private  remedy  at  the  common  law."  Placeholders  of  Sussex 
V.  Strader,  3  Ilarr.  108. 

The  duty  of  the  city  to  keep  its  fire  engine  in  order  was  a 
specific  one,  owing  to  the  plaintiff  as  an  individual,  and  was 
ibunded  uj)oji  the  statute  under  which  they  were  acting  in 
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maintaining  a  fire  department.      See   Charter  of  Paterson, 
Pamph.  L.  1871,  _p.  871,  §164. 

And  it  was  one,  moreover,  which  they  had  undertaken,  and 
were  actually  assuming  to  discharge  in  employing  the  plain- 
tiff about  their  engine. 

II.  It  is  respectfully  submitted  that  the  second  ground  of 
demurrer  mentioned  in  defendants'  specification  of  causes  of 
demurrer,  is  not  proper  cause  of  demurrer. 

It  is  founded  on  matter  collateral  to  the  declaration  and  not 
intrinsic.     SUph.  on  PL  *62 ;  1  Chit.  PL  {Gth  Am.  ed.)  *700. 

It  may  be  that  the  officer  on  whom  it  is  alleged  was 
imposed  the  duty  of  "keeping  the  fire  apparatus  and  engine 
in  repair  and  proper  and  safe  condition,"  was  not  acting,  that 
his  appointment  had  not  been  made ;  a  fact  which  the  plain- 
tiff might  be  prevented  from  showing,  if  the  matter  should  be 
disposed  of  as  presented. 

For  the  defendants,  F.  Scott  and  John  W.  Griggs. 

The  declaration  sets  forth  that  in  1881  plaintiff  was  a  reg- 
ular ordinary  member  of  a  regular  company  of  the  fire  depart- 
ment of  Paterson,  and  which  fire  department  is  part  of  the 
city  government ;  that,  at  that  time,  while  doing  duty  in  help- 
ing to  haul  the  engine  to  a  fire,  the  rope  which  he  held  sud- 
denly slipped  off  the  reel,  which  was  out  of  order,  whereupon 
he  fell  under  the  engine  and  was  hurt.  The  declaration  is 
demurred  to  as  presenting  no  cause  of  action.  Under  "  Speci- 
fications of  Demurrer  "  it  is  stated  as  one  reason  why  the  city 
is  not  liable  "  because  the  duty  of  keeping  such  apparatus  and 
engines  in  repair  and  proper  and  safe  condition,  is  not  by  law 
imposed  upon  the  defendants,  but  upon  certain  officer  or  offi- 
cers designated  by  law  for  that  purpose." 

This  is  true.  The  city  charter  imposes  this  work  upon  the 
chief  engineer  of  the  fire  department. 

Section  1G2  of  the  city  charter  is  as  follows,  to  wit:  "And 
be  it  enacted,  that  the  executive  officer  of  the  fire  department 
shall  be  known  as  and  called  the  '  chief  engineer  of  the  fire 


410  NEW  JERSEY  SUPREME  COURT. 

Wild  V.  Pateison. 

department/  wlio,  with  two  assistant  engineers  of  said  depart- 
ment, shall  be  elected  or  appointed  from  among  the  active  or 
exempt  firemen  of  said  city  at  such  time  and  in  such  manner, 
and  for  such  term  or  terms,  not  exceeding  two  years,  as  the 
board  of  aldermen  shall  prescribe." 

Section  163  is  as  follows,  to  wit:  "  And  be  it  enacted,  that 
it  shall  be  the  duty  of  said  chief  engineer  to  supervise  the 
fire  apparatus  of  the  department  and  to  see  that  the  same  is 
kept  in  good  working  condition,"  &c. 

And  in  pursuance  of  this  enactment  the  following  is  the 
second  section  of  a  supplement  to  an  ordinance  in  relation  to 
the  fire  department. 

The  board  of  aldermen  do  ordain :  "  That  it  shall  be  the 
duty  of  the  chief  engineer,  and  in  his  absence  either  of  the 
assistant  engineers,  in  case  any  repairs  shall  be  necessary  to 
any  of  the  said  property  or  fire  apparatus  of  the  said  fire  de- 
partment, to  keep  the  same  in  good  working  condition,"  &c. 
Passed  March  2d,  1876. 

The  doctrine  oi' respondeat  superior  does  not  apply.  2  Dil- 
lon (3cZ  ed.),  §§  974,  976  ;  Condid  v.  Jersey/  City,  17  Vroom  159. 

On  page  8  of  the  printed  case,  under  "  Specification  upon 
Demurrer,"  it  is  stated  : 

"  The  said  declaration  discloses  no  cause  of  action  against 
the  defendants,  because  by  the  law  the  defendants  are  not 
responsible  for  any  damage  that  may  happen  to  a  member  of 
its  fire  department,  by  reason  of  the  failure  to  have  or  keep  in 
repair,  or  proper  and  safe  condition,  the  fire  apparatus  and 
engines  belonging  to  the  city  of  Paterson."  See  2  Dillon  (Jid 
ed.),  §  965. 

"  In  the  absence  of  express  statute  therefor,  municipal  cor- 
porations are  no  more  liable  to  actions  for  injuries  occasioned 
by  reason  of  negligence  in  using  or  keeping  in  rej)air  the  fire 
engines  owned  by  them,  than  in  the  case  of  a  town-house  or 
public  way."  2  Dillon  {?>d  ed.),  §  976,  note  1,  and  cases  cited. 

See  Maximillian  v.  Mayor,  62  iV.  F.  1 60. 

"The  exemption  from  liability  is  placed  upon  the  ground 
tliat  the  service  is  performed  by  the  corporation  in  obedienc( 
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to  an  act  of  the  legislature,  and  is  one  in  which  the  corporation 
has  no  particular  interest,  and  from  which  it  derives  no  special 
benefit  in  its  corporate  capacity ;  that  the  members  of  the  fire 
department,  although  appointed  by  the  city  corporation,  are 
not  the  agents  and  servants  of  the  city  for  whose  conduct  it  is 
liable,  but  they  act  rather  as  officers  of  the  city,  charged  with 
a  public  service,  lor  whose  negligence,  in  the  discharge  of 
official  duty,  no  action  lies  against  the  city  without  being  ex- 
pressly given ;  and  the  maxim  of  respondeat  superior  has  no 
application.  2  Dillon,  §  976.  See,  also,  Mead  v.  Neio  Haven, 
40  Conn.  72 ;  Fisher  v.  Boston,  104  Mass.  87  ;  Wheeler  v. 
Cindnnati,  19  Ohio  St.  19;  Strader  v.  Board  of  Freeholders 
of  Sussex,  3  Harr.  108 ;  Cooley  v.  Freeholders  of  Essex,  3 
Butcher  475  ;  Livermore  v.  Freeholders  of  Camden,  2  Vroom 
508  ;  Pray  v.  Jersey  City,  3  Vroom  394  ;  Reoch  v.  Mayor  and 
Council  of  Newark,  4  Vroom  132,  133 ;  Toion  of  Union  v. 
Burkes,  9  Vroom  21 ;  Condiet  v.  Jersey  City,  17  Vroom  159. 
"  A  city  is  not  liable  to  an  action  for  the  negligence  of  the 
members  of  its  fire  department."  Condiet  v.  Jersey  City,  17 
Vroom  159. 

The  opinion  of  the  court  was  delivered  by 

Magie,  J.  It  has  been  settled  beyond  the  possibility  of 
further  contention  in  this  state,  that  municipal  corporations 
are  not  liable  to  action  for  neglect  to  perform  or  negligence  in 
performing  duties  imposed  on  them  by  law  and  due  to  the 
public,  in  behalf  of  any  individual  suffering  damage  by 
reason  of  such  negligence,  unless  an  action  is  given  by  statute. 
Where  the  employees  or  officers  of  a  municipal  corporation 
are  negligent  in  the  performance  of  such  duties,  the  doctrine 
of  respondeat  siqjerior  will  not  apply.  Bivermore  v.  Board, 
&c.,  2  Vroom  508  ;  Pray  v.  Jersey  City,  3  Vroom  394  ;  Cooley 
V.  Freeholders,  d'c,  3  Bidcher  415;  Freeholders,  &c.,  v.  Stra- 
der, 3  Harr.  108 ;  Condiet -v.  Jersey  City,  17  Vroom  157. 

The  duty  of  the  city  of  Paterson  to  maintain  a  fire  depart- 
ment is  manifestly  a  duty  owed  to  the  public  and  imposed  by 
law.     Any  one  injured   by  negligence   in  the  performance  of 
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that  duty,  will  be  debarred  from  action  for  such  injury  by 
the  well-settled  rule  above  stated. 

Plaintiff's  contention  is  that  his  case  is  exceptional,  and  not 
within  the  rule,  upon  the  ground  that  the  duty  of  keeping 
the  machinery  used  for  extinguishing  fires  in  good  order^  is,  as 
respects  those  who  are  employed  in  its  use,  a  private  duty, 
owed,  not  to  the  public,  but  to  the  employee. 

But  the  distinction  thus  sought  to  be  made  is,  in  my  judg- 
ment, merely  specious. 

It  does  not  appear  what  was  the  precise  relation  between 
plaintiff,  as  a  member  of  the  fire  department,  and  the  city. 
Whether  his  services  were  voluntarily  rendered  or  were  paid 
for,  is  not  disclosed.  But  in  either  case  the  relation  is  not  the 
ordintiiy  relation  of  master  and  servant.  Employees  of  such 
corporations  in  the  execution  of  its  public  duties  have  been 
held  to  be  mere  instruments  in  the  performance  of  such  duties, 
and  to  act  as  public  officers  charged  with  a  public  service. 
Condiet  v.  Jersey  City,  supra. 

The  duty  to  provide  and  maintain  apparatus  for  extin- 
guishing fires  is  plainly  included  within  the  public  duty  of 
establishing  a  fire  department  for  that  purpose.  The  city,  as 
a  corporation,  derives  from  it  no  special  benefit  or  advantage. 
The  duty  is  single  and  undivided,  and  although  the  city  must 
perform  this  duty  by  means  of  agents  or  officers,  it  owes  to 
them  no  special  duty,  differing  either  in  kind  or  degree  from 
the  duty  which  it  owes  to  others  in  this  respect.  The  duty  is 
of  a  public  character,  and  on  grounds  of  public  policy  its 
neglect  will  not  give  a  right  of  action  to  any  individual  in  the 
absence  of  a  statute.  If  there  are  any  reasons  for  a  modifi- 
<.'ation  of  this  rule  with  respect  to  employees  of  such  corpora- 
tions engaged  in  hazardous  service,  they  cannot  be  considered 
by  the  courts.  The  rule  can  only  be  modified  by  the  legisla- 
ture. In  the  absence  of  legislation  the  plaintiff  is  within  the 
rule  and  plainly  without  a  right  of  action. 

For  this  reason  the  city  is  entitled  to  judgment  on  the 
demurrer. 
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PETER  LOWE  v.  JOHN  V.  WARTMAN. 

1.  An  action  for  malicious  prosecution  is  prematurely  brought  if  com- 
menced before  the  criminal  prosecution  is  ended. 

2  A  criminal  prosecution  may  be  said  to  have  terminated-(l)  where 
■there  is  a  verdict  of  not  guilty  ;  (2)  where  the  grand  jury  ignores  a 
bill ;  (8)  where  a  nolle  prosequi  is  entered ;  (4)  where  the  accused  lias 
been  discharged  from  bail  or  imprisonment. 

In  case.     On  case  certified  from  Somerset  Circuit. 

Argued  at  June  Term,  1885,  before  Beasley,  Chief  Jus- 
tice, and  Justices  DixoN,  Magie  and  Parker. 

For  the  plaintiff,  John  A.  Freeh. 

For  the  defendant,  /.  Vred.  Voorhees  and  A.  A.  Clark 

The  opinion  of  the  court  was  delivered  by 

Parker,  J.     This  action  was  brought  for  malicious  prose- 
cution. 

The  summons  was  issued  on  June  30th,  1884. 

The  case  was  tried  in  December  Term,  1884,  of  the  Cir- 
cuit. 

It  was  proved  that  Peter  Lowe,  the  plaintiff,  was  arrested  . 
on  the  29th  day  of  March,  1884,  by  virtue  of  a  warrant 
issued  by  a  justice  of  the  peace,  upon  complaint  of  John  Y. 
Wartman,  the  defendant,  made  by  him  in  writing,  under 
oath,  which  complaint  set  forth  that  Lowe  had  been  guilty  of 
larceny. 

Lowe  entered  into  the  usual  recognizance  for  his  appear- 
ance at  the  then  next  term  of  the  Somerset  Oyer  and  Ter- 
miner, to  be  held  in  April,  1884, 

It  appears  that  the  justice  of  the  peace  did  not  send-  the 
papers  to  the  prosecutor  of  the  pleas,  or  to  any  officer  of  the 
court,  until  after  the  April  term.     It  does  not  appear  that  the 
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matter  was  brought  to  the  attention  of  the  grand  jury  until 
the  September  term.  At  the  term  last  named,  "Wartman  was 
subpoenaed  as  a  witness  before  the  grand  jury.  He  attended 
and  was  examined  in  reference  to  the  complaint. 

At  that  time  this  suit  had  been  commenced,  the  process 
beins;  tested  on  the  30tli  of  June.  There  has  never  been  a 
rule  entered,  discharging  Lowe  from  the  complaint  or  to 
release  his  securities.  The  jury  found  for  the  plaintiff,  where- 
upon a  rule  to  show  cause  was  granted  and  the  case  certified 
to  this  court. 

The  only  question  for  decision  is,  whether  this  suit  was 
prematurely  brought.  There  is  no  doubt  that  this  question 
may  be  raised  under  the  plea  of  general  issue. 

Several  cases  are  found  in  our  reports  which  settle  the  law 
in  New  Jersey.  An  action  for  malicious  prosecution  is  pre- 
mature if  commenced  before  the  criminal  prosecution  is  ended. 
What  constitutes  the  ending  of  the  prosecution  sometimes 
may  admit  of  doubt.  But  in  this  case  it  is  clear  that  on 
the  30th  of  June  the  criminal  prosecution  had  not  termi- 
nated. The  complaint  was  pending  before  the  grand  jury 
three  months  after  this  suit  had  been  commenced. 

A  criminal  prosecution  may  be  said  to  have  been  terr*i- 
nated — (1)  where  there  is  a  verdict  of  not  guilty ;  (2)  where 
the  grand  jury  ignore  a  bill;  (3)  where  a  nolle  prosequi  is 
entered,  and  (4)  where  the  accused  has  been  discharged  from 
bail  or  imprisonment.  This  case  does  not  come  under  either 
of  the  above  heads. 

The  Circuit  Court  is  advised  in  conformity  with  the  views 
herein  expressed. 


PETER  MATTHEWS  v.  JANE  MILLER. 

The  return  of  a  constable  on  an  execution  issued  out  of  the  court  for 
the  trial  of  small  causes,  "  no  property  found  whereon  to  levy,"  does 
not  meet  the  requirement  of  the  statute  to  make  docketing  proceedings 
valid. 
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2.  The  return  should  be  to  the  effect  that  "  he  could  not  find  property 
on  which  to  levy,"  &c. 

3.  Some  effort  to   find  personal  property  of  defendant  by  the  constable 
should  appear  by  ilie  return. 


In  ejectment.     On  case  certified. 

Argued  at  June  Term,  1885,  before  Beasley,  Chief 
Justice,  and  Justices  Dixon,  Magie  and  Parker,  c 

For  the  plaintiff,  William  B.  GiUmore, 

For  the  defendant,  Dewitt  C.  Bolton. 

The  opinion  of  the  court  was  delivered  by 

Parker,  J.  The  land  in  controversy  was  conveyed  to 
Peter  Matthews,  the  plaintiff  in  this  action,  by  the  Paterson 
Land  Improvement  Company,  in  the  year  1866. 

A  judgment  was  subsequently  recovered  in  the  court  for  the 
trial  of  small  causes,  against  Matthews,  by  Robert  Miller, 
which  judgment  Avas  docketed  in  the  Court  of  Common  Pleas 
of  the  county  of  Passaic.  Execution  on  said  judgment  was 
issued  and  the  land  sold  by  the  sheriff  to  Jane  Miller,  the 
defendant. 

TIiL'  validity  of  the  defendant's  title  depends  upon  the 
legality  of  the  docketing  proceedings. 

The  return  by  the  constable,  endorsed  on  the  execution 
issued  by  the  justice,  is  in  these  words,  viz.,  "  I  return  this 
execution  in  court,  with  no  property  found  whereon  to  le\y." 

In  order  to  docket,  legally,  a  judgment  obtained  in  the  court 
for  the  trial  of  small  causes,  execution  should  be  issued  and  a 
return  thereon  be  made  by  the  constable,  to  the  effect  that  he 
"  could  not  find  any  personal  projjerty  of  the  defendant  on 
which  to  levy,"  &c. 

Does  the  return  endorsed  on  this  execution  answer  the  re- 
(juirement  of  the  statute? 

The  return  by  a  constable  of  an  execution  "  with  no  prop- 
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erty  found  of  defendant  on  which  to  levy,"  is  not  to  tlie  effect 
that  "  he  could  not  find  property  of  the  defendant  on  which  to 
levy." 

It  does  npt  appear  by  the  return  in  this  case  that  the  con- 
stable made  any  effort  to  find  property.  He  could  have 
truthfully  made  the  return  he  did  had  he  endorsed  the  execu- 
tion and  delivered  it  to  the  justice  the  moment  after  it  had 
been  handed  to  him,  without  looking  for  property.  The  re- 
turn required  by  the  statute  involves  inquiry  and  search  for 
property  of  defendant  on  which  to  levy,  and  if  such  inquiry 
and  search  should  be  fruitless,  then  the  constable  would  be 
enabled  to  endorse  on  the  execution  that  he  could  not  find 
property,  &c. 

In  docketing  a  judgment  obtained  in  the  court  for  the  trial 
of  small  causes,  the  plaintiff  proceeds  ex  parte. 

Xo  adjudication  of  the  Court  of  Common  Pleas  is  necessary. 
If  the  dockctino;  be  IcmIIv  done,  the  result  is  to  make  the 
judgment  originally  of  an  inferior  court,  bind  lands,  upon  the 
mere  request  and  action  of  the  plaintiff,  without  notice  to  the 
defendant,  and  without  opportunity  on  his  part  to  object.  The 
plaintiff,  having  the  direction  of  the  docketing  proceedings, 
should  see  that  the  return  of  the  constable,  as  well  as  other 
requirements  be  in  conformity  with  the  statute.  The  whole 
proceeding  is  statutory,  and  imless  strictly  pursued  the  dock- 
eting is  void. 

The  return  of  the  constable  in  this  case  does  not  meet  the 
statutory  requirement,  and  therefore  the  judgment  and  execu- 
tion under  which  the  deed  was  made  to  defendant  are  void. 

In  Tasto  v.  ^lopjnnr/,  14  Vroom  448,  where  the  return  of 
the  constable  wa.s  less  objectionable,  the  Court  of  Errors  and 
Appeals  declared  the  docketing  void. 

Tiie  judgment  in  this  case  should  be  for  the  plaintiff,  and 
tlie  Circuit  Court  is  so  advised. 
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THE  STATE,  EX  REL.  RICHARD  V.  LINDABURY,  v.  THE 
BOARD  OF  CHOSEN  FREEHOLDERS  OF  THE  COUNTY 
OF  OCEAN. 

Section  100  of  the  Criminal  Procedure  act  provides  that  it  shall  be  the 
duty  of  the  prosecutor  of  the  pleas  to  use  all  reasonable  and  lawful 
diligence  for  the  detection,  arrest,  indictment  and  conviction  of  offend- 
ers,°and  that  all  necessary  expenses  incurred  thereby,  verified  to  and 
approved  under  his  hand  by  the  presiding  judge,  should  be  paid  by 
the  board  of  freeholders.     Eev.,  p.  286.     Held— 

1.  That  under  this  section  the  prosecutor  of  the  pleas  had  power,  with 
the  concurrence  of  tlie  presiding  judge  of  the  Court  of  Oyer  and  Ter- 
miner, to  employ  associate  counsel  to  assist  in  the  trial  and  prepara- 
tion for  trial  of  a  homicide  case. 

2.  That  the  presiding  judge's  certificate  of  approval  of  the  compensa- 
tion of  such  associate  counsel  was  conclusive,  both  as  to  the  necessity 
of  such  expenses  and  the  sum  to  be  paid,  and  that  it  was  the  duty  of 
the  board  of  freeholders  to  pay  the  sum  so  certified  on  the  presenta- 
tion of  such  certificate. 

3.  That  mandamus  is  the  proper  remedy  to  compel  the  board  to  pay  a 
bill  so  certified. 

4.  That  oflicial  action  of  the  board  which  manifested  an  intention  not 
to  admit  the  relator's  right  until  a  decision  upon  that  right  was  ob- 
tained, was  sufficient  evidence  of  a  refusal  to  pay  to  justify  the  award 
of  a  mandamv^. 

On  rule  for  a  mandamus. 

At  the  December  Term,  1884,  of  the  Court  of  Oyer  and 
Terminer  of  Ocean  county^  an  indictment  was  presented  by 
the  grand  jury  against  Elson  K.  Rockwell  and  four  others, 
for  the  murder  of  James  I.  Wainwright.  The  indictment  was 
traversed  and  came  on  for  trial  at  the  term  of  Jaimary,  1885. 
The  trial  was  begun  on  the  20th  of  January,  and  concluded 
on  February  27th,  resulting  in  a  verdict  of  guilty  of  murder 
of  the  second  degree  as  against  Rockwell. 

The  relator,  a  counsellor-at-law  of  this  state,  was  on  the 
29th  of  November,  1884,  employed  by  the  prosecutor  of 
the  pleas  of  the  county  of  Ocean,  with  the  approbation  of 

Vol.  xvrn.  27 
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the  presiding  judge  of  the  Court  of  Oyer  and  Terminer,  to 
aid  the  prosecutor  in  the  preparation  of  the  case  for  trial,  and 
as  associate  counsel  he  participated  in  the  trial.  For  his  ser- 
vices the  relator  presented  to  the  board  of  chosen  freeholders 
his  bill,  with  certificates  annexed  and  his  affidavit,  as  follows  : 

"The  Board  of  Chosen  Freeholders  of  the  County  of  Ocean, 
State  of  New  Jersey, 

"To  R.  V.  Lindabury,  Dr. 

"1885. 
"Feb.  27.      To  50  days'  service  in  the  prosecu- 
tion of  the  case  of  The  State  v. 
Elson  K.  Rockwell  and  others, 

on  indictment  for  murder $2,000  00 

"  I  hereby  certify  that  the  above  bill  is  correct,  and  not 
exorbitant.  That  the  services  were  performed,  and  were 
necessary  to  the  case  of  The  State  v.  George  Wainwright,  Elson 
K.  Rockwell,  Julia  Jane  Wainwright,  Mary  Emma  Wain- 
wright and  Chas.  Wainwright. 

"  Thos.  W.  Middletox, 
"  Prosecuting  Attoimey. 

"  I  approve  this  bill  and  order  it  to  be  paid. 

"B.  Van  Syckel; 
"  Justice  of  Supreme  Court  of  Neio  Jersey. 

"  State  of  New  Jersey,  Ocean  county,  ss. — R.  V.  Lindabury, 
on  his  oath,  saith  the  within  account  is  true,  fair,  correct  and 
just. 

"R.  V.  Lindabury. 

"  Sworn  and  subscribed  before  me,  27th  day  of  February, 
1885. 

"B.  Van  Syckel, 
"  Justice  Supreme  Court." 

The  relator's  bill  was  presented  at  a  meeting  of  the  board 
on  March  11th,  1885,  laid  over  to  an  adjourned  meeting  held 
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March  13th,  and  then  on  motion  was  laid  over  until  the  May 
meeting. 

At  the  May  meeting,  held  May  11th,  the  following  pro- 
ceedings appear  by  the  minutes  of  the  board  : 

"  Bill  of  R.  Y.  Lindabury,  Esq.,  being  taken  up,  E.  H. 
Jones  offered  the  following  resolution  :  Resolved,  That  the  bill 
of  R.  V.  Lindabury  be  paid.  J.  M.  Beau  move  to  amend, 
reducing  the  bill  from  $2000  to  $1500,  and  Mr.  Smith 
moved  to  amend  the  amendment  that  a  vote  of  the  board  be 
taken  whether  it  should  be  $1200  or  $1500,  and,  upon  call 
of  the  townships,  it  was  ordered  that  the  sum  of  $1500  be 
paid  to  the  said  Lindabury." 

In  compliance  with  this  resolution  the  county  collector  gave 
to  the  relator  a  check  for  $1500,  which  the  relator  received  as 
payment  on  account. 

The  relator  obtained  a  rule  to  show  cause  for  a  mandamus 
commanding  the  board  to  pay  the  balance  remaining  unpaid. 
Depositions  were  taken  under  the  rule,  and  the  case  was  sub- 
mitted on  briefs. 

Argued  at  June  Term,  1885,  before  Justices  Depue,  Van 
Syckel  and  Scudder. 

For  the  relator,  Frank  Bergen. 

Contra,  I.  W.  Carmichael  and  Mark  R.  Sooy. 

The  opinion  of  the  court  was  delivered  by 

Deptje,  J.  The  first  contention  against  the  allowance  of 
this  writ  is,  that  there  has  been  no  such  refusal  to  pay  the 
balance  of  the  relator's  bill  as  would  lay  the  foundation  for  a 
writ  of  mandamus.  It  is  not  disputed  that  the  resolution  of 
May  11th,  1885,  was  equivalent  to  a  refusal  to  pay.  The 
contention  is,  first,  that  the  meeting  of  the  board  on  that  day 
was  illegal,  and,  second,  that  its  session  was  not  such  a  meet- 
ing as  that  an  order  for  the  payment  of  the  relator's  bill  could 
then  lawfully  be  made.     Hence  the  argument   is   that   the 
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refusal  of  the  board  to  pay  the  relator's  bill  was  no  neglect  of 
any  duty  owing  to  him. 

The  act  of  1880  provides  that  no  bill  shall  be  ordered  paid 
by  the  board  of  chosen  freeholders  of  any  county  of  this 
state,  excejit  at  a  regular  meeting  of  said  board,  and  then  only 
when  properly  itemized  and  verified  according  to  law.  Pamph. 
L.  1880,  p.  316.  The  sixth  section  of  the  statute  in  relation 
to  chosen  freeholders  provides  for  a  stated  meeting  of  the 
board  to  be  held  on  the  second  Wednesday  in  May  in  each 
year.  At  this  stated  meeting  members  are  required  to  attend 
without  any  notice.  The  tenth  section  provides  for  special 
meetings  to  be  convened  by  the  director,  or  in  case  of  his 
absence,  inability  or  death,  then  by  the  clerk  of  the  board,  on 
application  in  writing  of  three  of  the  chosen  freeholders, 
specifying  the  business,  object  and  purpose  of  calling  such 
board,  and  upon  notice  in  writing  directed  to  the  respective 
members  of  the  board,  and  left  at  their  respective  places  of 
abode,  mentioning  therein  the  time  and  business,  object  or 
purpose  of  such  meeting.  Rev.,  pp.  128,  129.  The  supple- 
ment of  1875  provides  that  whenever  it  shall  be  necessar}^ 
to  convene  a  special  meeting  of  the  board,  the  clerk,  on 
receiving  the  notice  of  meeting  prescribed  by  the  tenth  section 
of  the  act,  shall  convene  a  meeting  of  the  board  by  a  notice 
iu  writing  directed  to  the  respective  members  of  the  board, 
and  mailed  to  the  post-office  nearest  to  their  respective  places 
of  abode,  at  least  ten  days  prior  to  the  day  of  meeting.  Rev., 
p.  134,  §  46.  A  supplement  passed  February  28th,  1883, 
makes  it  the  clerk's  duty  to  convene  special  meetings  of  the 
board  on  the  written  or  printed  request  of  the  director  or  any 
three  members,  s])ecifying  the  business,  object  and  purpose 
thereof,  Ijy  notice  to  the  members  sent  by  mail  at  least  five 
days  before  the  day  of  meeting,  and  stating  the  business, 
object  and  purpose  thereof.  Pamph.  L.  1883,  p.  44.  The 
act  of  1880  docs  not  restrict  the  power  of  the  board  to  order 
bills  paid  to  the  stated  meetings  prescribed  by  the  sixth  sec- 
tion of  the  act.  Any  meeting,  stated  or  special,  is  a  regular 
meeting  within  the  meaning  of  that  act. 
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The  meetings  of  March  11th  and  May  11th  were  convened 
by  a  notice  in  writing,  signed  by  the  clerk,  and  duly  posted  to 
each  member  of  the  board.  The  meeting  of  March  13th  was 
a  meeting  jjursuant  to  an  adjournment.  The  calls  for  the 
meetings  of  March  11th  and  May  11th  were  not  made  in 
compliance  with  the  written  request  of  the  director  or  mem- 
bers, prescribed  by  the  statute,  nor  did  the  notices  thereof 
mention  the  business,  object  and  purpose  of  calling  the  board. 
In  that  respect  the  action  of  the  clerk  was  irregular.  If  the 
-  members  of  the  board  had  refused  to  attend  or  to  consider  the 
relator's  bill  on  account  of  the  irregularity  of  the  proceeding 
by  which  the  board  was  convened,  there  would  be  much  force 
in  the  present  contention  that  the  defendants  are  in  no  de- 
fault. But  it  appears  that  at  the  meetings  of  March  11th  and 
13th  eyery  member  of  the  board  in  office  was  present.  No 
objection  was  made  to  the  manner  in  which  the  board  was 
convened.  The  board  organized  and  proceeded  to  the  trans- 
action of  business.  By  such  organization  it  became  a  board 
de  facto.  Bills  to  a  considerable  amount  were  received  and 
acted  upon ;  some  ordered  paid,  others  laid  over  for  further 
consideration.  The  relator's  bill  was  received  by  the  board 
and  laid  over  until  the  May  meeting.  At  the  May  meeting 
eight  of  the  ten  members  of  the  board  were  present.  No  ob- 
jection was  made  to  the  proceedings  of  the  clerk  in  convening 
the  board.  The  board  organized  and  proceeded  to  transact 
business.  The  minutes  of  the  preceding  meeting  were  read 
and  approved ;  bills  were  received  and  ordered  paid.  The 
relator's  bill  was  taken  up  and  $1500  was  ordered  to  be  paid, 
on  the  assumption  that  it  was  the  province  of  the  board  to 
determine  whether  it  should  pay  or  not,  and  how  much  should 
be  paid.  Furthermore,  the  board,  as  at  present  constituted, 
in  response  to  this  rule,  have  adopted  the  action  of  the  preced- 
ing board  at  the  May  meeting,  and  refuse  to  pay  the  relator's 
bill,  on  the  ground  that  the  county  is  under  no  obligation  to 
pay  it.  To  justify  proceeding  by  mandamus  there  need  not 
be  a  positive  refusal  to  perform  the  duty ;  it  is  sufficient  that 
a  manifest  intention  not  to  perform   it  be  shown.     State   v. 
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Railway,  4:  Vroom  110;  Cleveland  v.  Board  of  Finance,  9  Id. 
259.  AVJicre  the  official  action  of  the  board  makes  it  clear 
that  the  board  does  not  intend  to  admit  the  relator's  rio-ht 
until  a  decision  upon  that  right  is  obtained,  the  facts  amount 
substantially  to  a  refusal.  State  v.  Freeholders  of  Hudson,  G 
Vroom  269,  278.  The  proof  of  the  defendants'  refusal  to  pay 
the  balance  of  the  relator's  bill  is  plenary. 

Nor  should  the  relator  be  denied  this  writ  on  the  ground 
that  remedy  by  action  is  the  proper  relief.  The  theory  of 
the  relator's  claim  to  have  this  money  })aid  by  the  county  is^ 
that  the  approval  of  his  bill  by  the  presiding  judge  of  the 
court,  and  the  order  for  its  payment,  are  an  auditing  of  his  ac- 
count, by  force  of  which  the  duty  is  laid  upon  the  board  of 
freeholders  to  provide  for  the  payment  of  the  sum  so  certified^ 
without  any  qualification  or  discretion,  and  it  is  settled  that  in 
such  cases  a  mandamus  may  issue.  Clarke  v.  Jersey  City,  13 
Vroom  94.  An  examination  of  the  precedents  will  show  that 
the  practice  of  the  court  is,  that  where  the  facts  are  in  dispute 
the  court  will  generally  leave  the  party  to  his  action ;  but 
where  the  facts  are  mulisputed,  the  court — the  relator  having 
a  right  to  the  specific  relief  sought — will  exercise  a  discretion 
in  deciding  the  legal  questions  on  an  ap])lication  for  the  writ, 
or  putting  the  party  to  an  action.  Tiiis  practice  is  convenient 
and  conducive  to  the  speedy  administration  of  justice,  especi- 
ally since  the  practice  has  grown  up  of  facilitating,  in  pro])er 
ca.ses,  a  review  by  writ  of  error  of  the  decision  of  this  court  in 
granting  or  refusing  writs  of  mandamus.  We  consider  the 
case,  properly  here  for  consideration,  upon  the  merits. 

In  this  state  it  is  the  settled  doctrine  that  the  expenses  inci- 
dent to  the  administration  of  justice  devolve  upon  the  several 
counties,  except  where  there  is  express,  legislative  provision 
for  the  payment  of  such  expenses  by  the  state.  For  this  doc- 
trine I  need  cite  only  State,  Lewis,  pros.,  v.  Hudson  County, 
8  Vroom  254.  It  is  also  undeniable  that  the  employment  of 
additional  counsel  to  assist  the  prosecutor  of  the  pleas  in  the 
pn)sccuti(»n  of  iiKJictincnts  in  special  and  difficult  cases,  is  an 
expense  tli:u   liills  within  the  category  of  expenses  in  further- 
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ance  of  the  due  administration  of  justice,  and  are  such  expenses 
as,  within  the  case  cited,  the  board  of  freeholders  might  author- 
ize to  be  paid  out  of  the  pubHc  funds  without  a  misappropria- 
tion of  the  public  money,  as  expenses  incurred  in  the  further- 
ance of  the  due  administration  of  justice — in  the  prosecution 
and  punishment  of  offenders  against  the  public.  Indeed, 
the  official  action  of  this  board  on  the  relator's  bill  is  a  con- 
cession that  the  relator's  services  were  of  this  character.  The 
board  appropriated  out  of  the  county  funds  $1500  as  compen- 
sation for  these  services.  The  whole  dispute  seems  to  be 
whether  the  amount  of  the  relator's  compensation  is  in  the 
discretion  of  the  board,  or  to  be  determined  by  the  official 
certificate  of  the  court. 

In  State,  Lewis,  pros.,  v.  Hudson  County,  already  cited, 
this  court,  while  it  affirmed  the  obligation  of  the  cjunty  to 
defray  the  expenses  incurred  in  the  due  administration  of  jus- 
tice, regarded  the  obligation  as  a  moral  obligation  merely,  and, 
as  the  law  then  stood,  the  obligation  was  a  moral  obligation, 
in  the  sense  that  there  was  no  statute  which  imposed  tlie  duty 
as  a  legal  duty  or  prescribed  any  means  for  determining  the 
amount  that  should  be  paid.  Hence  the  court  in  that  case 
treated  the  whole  subject  as  being  within  the  discretion  of  the 
board  as  to  whether  such  expenses  should  be  paid,  and  left  it 
discretionary  with  the  board  as  to  the  sum  that  should  be 
paid.  To  meet  this  condition  of  affairs  section  100  of  the 
Criminal  Procedure  act  was  passed.  That  section  enacts 
that  "  it  shall  be  the  duty  of  the  prosecutor  of  the  pleas  for 
each  county  to  use  all  reasonable  and  lawful  diligence  for  the 
detection,  arrest,  indictment  and  conviction  of  offenders  against 
the  laws ;  and  all  necessary  expenses  incurred  thereby,  verified 
to  and  approved  under  his  hand,  by  the  presiding  judge  of 
the  Court  of  Oyer  and  Terminer  or  General  Quarter  Sessions 
of  the  Peace  for  any  county,  shall  be  paid  by  the  board  of 
freeholders  thereof"     Rev.,  p.  286. 

The  language  of  the  section  quoted  is  quite  general.  It  is 
made  the  duty  of  the  prosecutor  "  to  use  all  reasonable  and 
lawful  diligence  for  the  detection,  indictment  and  conviction 
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of  offenders,"  and  the  payment  of  "  all  necessary  expenses  in- 
curred thereby "  is  enjoined  upon  the  board  of  freeholders. 
A  construction  of  tlic  statute  M'hich  would  restrict  its  provi- 
sions to  tlie  personal  efforts  of  the  prosecutor,  and  his  personal 
expenses,  without  authority  to  employ  other  means  and  instru- 
mentalities to  aid  him  in  the  discharge  of  his  duty,  and  to 
incur  expense  tliereby,  would  be  too  narrow  to  effect  the  legis- 
lative purpose.  On  such  a  construction  the  prosecutor  would 
not  be  able  to  have  a  diagram  prepared,  nor  to  have  a  chemical 
analysis  made,  nor  to  employ  a  detective,  with  any  assurance 
that  the  expense  necessarily  incurred  thereby  would  be  paid. 
Such  a  coastruction  would  leave  to  a  prosecutor  an  excuse  for 
the  lax  performance  of  duty,  that  he  had  no  authority  to  incur 
the  requisite  expense.  Tlie  plain  intent  of  the  statute  was  to 
confer  upon  the  prosecutor  authority  to  provide  reasonable 
means  to  aid  him  in  the  performance  of  his  official  duties,  with 
a  guaranty  that  tlie  necessary  expenses  incurred  should  be  paid  ; 
and  it  was  left  to  the  court  by  the  certificate  and  approval 
of  tlie  presiding  judge  to  determine  the  reasonableness  of 
the  means  employed,  and  the  necessity  of  the  expenses  incurred. 
But  it  is  insisted  on  the  ])art  of  the  defendants  that  the 
prosecutor  was  disabled  from  employing  counsel  to  assist  him 
in  the  prosecution  and  trial  of  indictments,  and  that  therefore 
section  100  of  the  Criminal  Procedure  act  is  inapplicable. 
This  contention  is  placed  on  two  grounds :  Fiist,  upon  the 
first  section  of  the  act  of  April  16th,  1846,  which  provides 
for  the  appointment  of  a  prosecutor  in  each  county,  whose 
duty  it  should  be  to  prosecute  the  pleas  in  such  county  in  the 
absence  of  the  attorney-general ;  and  the  third  section  of  the 
act  of  February  24th,  1854,  which  provides  that  the  criminal 
business  of  the  state  should  be  prosecuted  exclusively  by  the 
j)rosecutor  of  the  pleas,  except  in  a  county  where,  for  the  time 
being,  there  may  be  no  prosecutor,  or  where  the  prosecutor 
desires  the  aid  (if  the  attorney-general.  Rev.,  p.  56,  §§3,4. 
The  act  of  184(5  was  in  this  respect  substantially  a  re-enact- 
ment of  the  act  of  December  11th,  182'].  Han:  Comp.,p.  49. 
It  createtl  the  office  of  prosecutor  of  the  pleas  to  conduct  the 


NOVEMBER  TERM,  1885.  425 

Lindabury  v.  Freeholders  of  Ocean. 

prosecution  of  criminal  pleas  in  tiie  absence  of  the  attorney- 
general.  Under  this  act  the  attorney-general  still  had  the 
right  to  prosecute  the  pleas  in  any  county,  and  when  he  ap- 
peai-ed  for  that  purpose  the  prosecutor  of  the  ple;\s  was  super- 
seded. State,  ex  rel.  Clawson,  v.  Thompson,  Spenc.  689,691. 
The  third  section  of  the  act  of  1854,  which  placed  the  crimi- 
nal business  of  the  several  counties  in  the  exclusive  charge  of 
the  prosecutors,  was  designed  to  take  fi'om  the  attorney-gene- 
ral the  right  to  appear  aud  supei'sede  the  prosecutors  of  the 
pleas  in  the  prosecution  of  criminal  offences  in  the  several 
counties.  That  such  was  the  intent  of  this  section  is  appai*ent 
from  the  fact  tliat  it  is  embracetl  in  an  act  entitled  "  An  act  to 
define  the  duties  and  fix  the  SiUary  of  the  attorney-general." 
On  constitutional  grounds  the  section  could  receive  no  other 
construction.  If  the  oi\ler  of  the  court  under  review  had  been 
to  allow  the  prosecutor  of  the  pleas  extra  compensation  for 
his  services  beyond  that  fixed  by  law,  the  defendant's  con- 
tention on  this  head  would  have  been  sound.  Ei-am  v.  Citi/ 
of  Trenton,  4  Zab.  764.  It  would  have  had  like  weight  if 
the  court  had  supei*seded  the  prosecutor  and  appointet.1  another 
in  his  stead,  and  ordered  the  appointee  of  the  court  to  be  paid 
by  the  county.  Sfofe,  Iloxsq/,  pros.,  v.  City  of  Paterson.  11 
Vrooni  186,  is  an  apt  prtwxlent  by  way  of  distinguishing  an 
order  superseding  a  prosecutor  from  one  like  that  under  review, 
dii'ecting  compcnstition  for  associate  annisel  employed  by  him 
for  his  assistance.  In  that  c:ise  the  charter  of  Paterson  em- 
powered the  boiU'd  of  aldermen  to  employ  a  tity  counsel  and 
to  fix  his  salary  by  ordinance,  and  the  ordinances  oi'  tlie  city 
pivsoril)eil  that  the  city  ixuinsel  should  defend  all  actions 
against  the  city.  The  Court  of  Errors  held  that  the  corpo- 
rate authorities  could  not  withdraw  and  take  out  of  the  hands 
of  the  city  counsel  any  particular  case  or  class  of  cases  and 
confide  their  management  to  others,  but  that  they  might  em- 
ph>v  associate  counsel  incases  in  wliich  the  city  was  intcivsted. 
Tlie  case  last  cited  is  directly  in  point,  in  repudiation  of  the 
notion  that  a.>sociate  counsel  might  not  lawfully  lx>  employed 
to  assist  the  prosecutor  in  a  criminal  prostviuion  whenever"  the 
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assistance  of  additional  counsel  is  reasonable  and  proper  in 
the  due  administration  of  justice. 

Second.  It  was  contended  that  the  services  rendered  by  the 
prosecutor  should  liavc  been  performed  by  the  attorney-gene- 
ral, whose  services  might  have  been  had  without  expense  to 
the  county,  and  that  it  not  appearing  in  the  depositions  that 
the  attorney-general  had  been  requested  to  attend,  the  em- 
ployment of  the  relator  is  not  shown  to  have  been  reasonable 
Famph.  L.  1882,  p.  214.  The  act  of  1882  is  a  supplement 
to  the  act  of  February  11th,  1854,  simply  substituting  a  fixed 
salary  for  the  attorney-general  in  lieu  of  other  compensation, 
and  by  the  act  of  1854  it  is  made  the  duty  of  the  attorney 
general  to  attend  the  trial  of  homicide  cases  and  other  high 
crimes,  on  the  \\  I'itten  rc(piest  of  a  justice  of  the  Supreme 
Court  or  of  the  hnnrd  of  freeholders  only  when  such  attend- 
ance is  not  incompatible  with  his  other  duties.  Rev., p.  56,  §  1. 
Waiving  for  the  })resent  the  question  of  the  conclusiveness 
of  the  judge's  certificate,  and  treating  his  action  only  as  an 
audit  of  the  relator's  account,  the  i)resumption,  in  the  absence 
of  proof,  is  that  this  duty  was  performed,  and  that  the  account 
as  audited  and  allowed  is  correct.  State,  Butts,  pros.,  v. 
Mayor  of  Hohoken,  9  Vroom  391. 

In  the  next  place  it  was  insisted  that  the  judge's  certificate 
of  approval  was  only  prima  facie  evidence ;  that  it  was  the 
province  of  the  board  of  freeholders  to  determine  whether  the 
employment  of  the  relator  was  needful  and  proper,  and  to  fix 
the  compensation  to  be  paid  for  his  services,  and  that  the 
board  was  not  in  either  respect  controlled  by  the  certificate 
of  the  judge.  People  v.  Supervisors  of  Fulton,  14  Barb.  52, 
was  i-elied  on  for  that  position.  The  statute  in  that  case  pro- 
vided that  a  reasonable  compensation  to  the  district  attorneys 
for  certain  services,  to  be  certified  by  one  of  the  justices  of  the 
Supreme  Court,  should  be  audited  and  allowed  by  the  board 
of  supervisors,  and  paid  out  of  the  county  treasury.  It  will 
be  observed  that  the  statute  there  in  question  conferred  upon 
the  board  of  supervisors  the  power  to  audit  and  allow — words 
importing  the  exercise  of  judgment  and  discretion — to  hear, 
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examine,  adjust,  pass  upon  and  settle  the  account,  and  then 
allow  it.  But  notwithstanding  the  language  of  the  act,  the 
court  did  not  hold  that  the  judge's  certificate  was  not  conclu- 
sive. It  decided  that,  as  a  matter  of  pleading,  the  question 
might  be  raised  by  demurrer,  and  the  judge  who  delivered 
the  opinion  of'the  court  inclined  to  the  opinion  that  the  board 
of  supervisors  had  a  discretion  as  to  the  amount  they  would 
allow,  notwithstanding  the  judge's  certificate ;  but  the  case  was 
disposed  of  on  another  ground.  The  statute  now  in  question 
contains  no  words  implying  a  discretion  in  the  board  of  free- 
holders. The  board  is  not  called  upon  to  audit  and  allow 
accounts  presented  under  this  act.  The  act  requires  the  ex- 
penses to  be  verified — that  is,  shown  to  be  reasonable  and 
necessary — not  to  the  board  of  freeholders,  but  to  the  presid- 
ing judge,  and  the  approval  of  the  expenses  devolves  upon 
liim ;  and  upon  approval  under  his  hand  the  act  declares  that 
the  expenses  shall  be  paid  by  the  board  of  freeholders. 

The  duty  to  audit  and  allow  is  delegated  to  the  presiding 
judge,  and  his  approval  is  the  voucher  upon  which  payment 
is  to  be  made.  His  certificate  is  made  a  final  determination 
of  the  obligation  to  pay  and  of  the  sum  to  be  paid,  as  much 
as  if  it  had  been  expressly  fixed  by  statute.  In  People,  ex  rel. 
Downing,  v.  Stout,  23  Barb.  338,  a  statute  empowered  the 
board  of  supervisors  to  establish  the  fees  for  recording  births 
and  marriages,  and  the  court  held  that  when  the  fees  had  once 
been  fixed  under  the  authority  conferred  by  the  statute,  they 
were  binding  upon  future  boai'ds  in  auditing  and  allowing 
accounts  for  such  services,  as  though  they  had  been  fixed  by 
the  legislature,  and  that  subsequent  boards  were  obliged  to 
allow  accounts  on  the  basis  of  the  prescribed  fees.  Morris  v. 
People,  3  Denio  382,  in  which  the  payment  of  a  salary  fixed 
by  law  was  in  controversy,  is  a  precedent  of  similar  import. 
The  ground  of  decision  in  these  cases  was  that  the  amount  to 
be  paid  being  fixed  by  statute  or  under  legislative  authority, 
the  boards  of  supervisors,  notwithstanding  the  extensive 
powers  conferred  upon  them  in  reference  to  county  charges, 
had  in  such  cases  no  discretion  to  exercise,  and  that  the  duties 
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of  the  board  in  the  premises  were  simply  ministerial,  to  audit 
on  the  basis  of  the  statutory  evidence  and  to  order  payment 
accordingly.  People  v.  Supervisors  of  Kings,  16  Wend.  520  ; 
Garr  v.  St.  Louis,  9  Mo.  195 ;  Auditors  of  Wayne,  13  3Iich. 
233 ;  Olds  v.  Commissioners  of  Franklin  Co.,  20  Ohio  St. 
421 ;  Commissioners  v.  Johnson,  2  Binn.  275,  are  prece- 
dents of  like  import.  In  this  class  of  cases  the  relief  by  man- 
damus is  granted,  the  amount  of  the  demand  having  been 
definitely  fixed  by  the  proper  authority,  and  only  the  min- 
isterial duty  to  make  payment  remaining  to  be  performed. 
High  on  Ext.  Rem.,  §§  351,  35G.  That  principle  is  applicable 
to  the  case  in  hand. 

We  think  that  the  judge's  certificate  of  approval  of  these 
expencies  is  conclusive,  and  that  on  the  presentation  thereof  to 
the  board  of  freeholders  the  same  should  have  been  paid.  A 
peremptory  mandamus  is  allowed,  commanding  the  payment 
of  the  balance  unpaid  of  the  relator's  bill,  with  interest  from 
May  11th,  1885.  The  relator  is  also  entitled  to  costs  on  this 
rule. 


LUCY  F.  SEYFERT  v.  THOMAS  A.  EDISON. 

1.  An  executidn  returned  in  the  manner  pointed  out  by  section  23  of  the 
act  concernin;^  executions  {Rev ,  p.  393,)  on  which  a  sum  not  less  than 
$50  remains  due,  and  a  j)etition  in  compliance  with  the  requirenventa 
of  section  24,  are  the  jurisdictional  facts  upon  which  the  power  to 
make  an  order  for  discovery  in  supplementary  proceedings  rests. 

2.  Service  of  an  order  for  discovery  may  be  made  beyond  the  jurisdic- 
tion of  the  court  in  which  the  judgment  is,  and  even  out  of  the  state. 

3.  Service  of  such  an  order  in  another  stale  may,  in  the  circumstances 
of  a  particular  case,  be  so  unreasonable  and  oppressive  as  that  the 
judge  would  refuse  to  enforce  obedience  by  attachment  for  contempt; 
and  the  attachment,  if  issued,  might  be  nugatory  by  reason  of  inabil- 
ity to  execute  it,  where  the  debtor  remains  beyond  the  jurisdiction  of 
the  court;  but  the  service  of  the  order  would  not  be  illegal  or 
irregular. 

On  case  certified  on  proceedings  for  discovery  in  aid  of  an 
execution. 
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Plaintiff  recovered  judgment  in  the  Supreme  Court  against 
the  defendant  on  postea  at  February-  Term,  1884,  on  which 
execution  was  duly  issued  to  Middlosox  county,  and  returned 
satisfied  in  part  only  by  sale  of  all  of  the  defendant's  prop- 
erty subject  to  execution.  Petition  was  thereupon  presented 
by  the  plaintiff  to  the  Honorable  Edward  W.  Scudder,  a  jus- 
tice of  said  court,  in  due  form,  and  duly  verified  as  required 
by  the  statute.  Rev.,  p.  393,  §  24.  Upon  presentation  of 
which  petition  the  said  justice  made  an  order  on  the 
day  of  November,  1884,  requiring  said  defendant  to  appear 
before  a  Supreme  Court  Commissioner  therein  named,  at  a 
time  and  place  therein  specified,  and  make  discovery  under 
oath  as  to  his  property  and  things  in  action  in  the  form  pre- 
scribed by  said  statute,  section  23. 

At  the  time  of  the  making  of  this  order  the  defendant  was 
not  a  resident  of  this  state,  but  was  at  that  time,  has  been 
since,  and  is  now  a  resident  of  and  domiciled  in  the  State  of 
New  York  ;  and  plaintiff  being  unable  to  find  the  defendant 
within  this  state,  delivered  a  duly  certified  copy  of  said  order 
personally  to  said  defendant  in  the  city  of  New  Yorkj  the 
said  order  was  not  served  in  any  other  manner. 

Defendant  did  not  appear  before  the  commissioner  as 
required  by  the  order,  but  afterwards  moved  before  the  justice 
by  whom  the  same  had  been  made  to  set  aside  the  service 
thereof  as  insufficient  by  reason  of  the  same  having  been 
served  out  of  the  jurisdiction  of  the  court  wherein  said  judg- 
ment had  been  rendered,  and  to  discharge  the  defendant  from 
obedience  thereto. 

The  justice  denied  the  said  motion,  and  confirmed  the  said 
service  by  order  dated  May  5th,  1885,  and  therein  and  there- 
by further  ordered  that  defendant  appear  at  a  time  and  place 
therein  specified  before  the  same  commissioner  and  make  dis- 
ooverv,  and  in  default  of  so  appearing,  that  he  should  show 
cause  before  said  justice  why  he  should  not  be  attached  as  for 
a  contempt  of  said  Supreme  Court.  The  last-named  order  was 
sent  to  the  defendant  by  mail  to  his  address  in  the  city  of  New 
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York,  and  there  received  by  him,  and  a  copy  thereof  was 
served  on  his  attorney  in  this  state. 

Defendant  did  not  appear  for  examination  in  response  to 
the  last  order,  but  now  moves  to  set  aside  said  orders,  and  the 
plaintiff  moves  to  make  absolute  the  order  to  show  cause  why 
an  attachment  should  not  issue.  Both  motions  are  heard  at  the 
same  time,  by  consent. 

Certified  for  advisory  opinion  of  Supreme  Court. 

E.    W.   SCUDDEE,  J". 

Argued  at  June  Term,  1885,  before  Justices  Depue,  Van 
Syckel  and  Scudder. 

For  the  motion,  A.  V.  Schenck, 

Contra,  Alan  H.  Strong. 

The  opinion  of  the  court  was  delivered  by 

Depue,  J.  The  judgment  on  which  the  order  for  discov- 
ery was  made  was  recovered  upon  a  verdict  in  a  suit  brought 
by  summons  duly  served. 

Application  was  made  to  set  aside  the  order  for  discovery  on 
the  ground  that  the  order  was  not  legally  served  on  the 
defendant. 

By  the  twenty-third  section  of  the  act  concerning  execu- 
tions power  is  conferred  upon  the  judge  to  make  the  order 
whenever  an  execution  has  been  returned  unsatisfied  in  whole 
or  part,  provided  the  amount  due  on  the  judgment  shall 
not  be  less  than  $50.  Rev.,  p.  393.  Section  24  pre- 
scribes the  conditions  upon  which  the  order  shall  be  made — . 
a  petition  verified  by  oath  stating  the  amount  due  on  the  exe- 
cution, the  return  of  the  officer  made  thereon,  and  the  belief 
that  the  judgment  debtor  has  property  or  money  or  things  in 
axjtion  due  to  him  or  held  in  trust  for  him,  where  the  trust 
has  been  created  by,  or  the  fund  held  in  trust  has  proceeded 
from  himself,  over  and  above  such  property  as  is  or  may  be 
reserved  by  law  to  an  anjount  exceeding  $50.     An  execution 
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returned  in  the  manner  pointed  out  by  the  twenty-third  sec- 
tion, on  which  a  sum  not  less  than  $50  shall  remain  due,  and 
a  petition  in  compliance  with  the  requirements  of  the  twenty- 
fourth  section,  are  the  jurisdictional  facts  upon  which  the 
power  to  make  the  order  depends.  There  is  nothing  in  the 
nature  of  the  proceeding  or  in  the  requirements  of  the  statute 
which  makes  notice  to  the  defendant  essential  to  the  validity 
of  the  order.  There  is  no  more  reason  for  requiring  a  notifica- 
tion of  the  defendant  in  execution  of  the  purpose  to  reach  his 
choses  in  action  or  property  held  upon  a  legal  trust  for  his 
benefit,  and  subjecting  them  to  the  payment  of  the  judgment 
debt,  than  there  would  be  for  requiring  notice  to  him  of  the 
intention  to  levy  on  his  personal  chattels  by  an  execution  upon 
the  judgment.  By  the  statute  the  order  takes  effect  immedi- 
ately upon  its  being  made,  and  the  title  of  the  receiver  when 
appointed  will  have  relation  to  the  time  of  the  issuing  of  the 
execution.  Coleman  v.  JRoff,  16  Vroom  17.  The  object  of  the 
statute  is  to  reach  moneys  due  to  the  defendant  and  property 
held  in  trust  for  him,  which  for  technical  reasons  cannot  be 
subjected  to  levy  and  sale  by  process  of  execution ;  and  the 
examination  of  the  judgment  debtor  for  the  purpose  of  the 
discovery  of  such  property,  and  injunction  process,  are  pro- 
ceedings for  the  advantage  of  the  judgment  creditor,  the 
more  efiectually  to  accomplish  the  purpose  of  the  statute. 
Discovery  by  means  of  the  examination  of  the  judgment 
debtor  is  not  essential  to  the  appointment  of  a  receiver.  If 
the  debtor,  on  notice,  fails  to  appear,  the  creditor  may  exam- 
ine other  Avitnesscs ;  or  if  he  appears  and  makes  denial  of  the 
ownership  of  such  property,  the  contrary  may  be  made  to 
appear  by  other  witnesses,  and  by  such  testimony  a  receiver 
may  be  appointed.     Colton  v.  Bigeloic,  12  Vroom  266. 

The  statute  contemplates  that  the  judgment  debtor  shall 
have  notice  of  the  examination.  If  on  the  examination  it 
shall  not  be  made  to  appear  that  the  debtor  has  such  property 
or  things  in  action  as  may  be  reached  under  the  statute,  the 
[)etition  of  the  judgment  creditor  shall  be  dismissed  with 
costs  (Bev.,  p.  394,  §  27) ;  and  either  party  may  produce  before 
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the  commissioner  witnesses  to  testify  in  his  behalf,  and  the 
debtor  is  entitled  to  be  represented  by  counsel  at  the  exami- 
nation and  cross-examine  the  witnesses  sworn  and  examined 
by  his  adversary  Pamph.  L.  1882,  p.  154.  An  order  ap- 
pointing a  receiver,  where  the  examination  of  witnesses  was 
had  without  notice  to  the  judgment  debtor,  would  undoubt- 
edly be  irregular. 

The  statute  has  made  no  provision  for  the  mode  of  serving 
the  order  for  discovery.  Statutory  provisions  with  respect  to 
service  of  summons  in  a  cause  are  inapplicable  to  this  pro- 
ceeding. The  general  doctrine  of  the  law  is  that  extraor- 
dinary process,  such  as  writs  of  injunction,  mandamus,  quo 
ivarranto  and  certioran,  with  regard  to  which  there  is  no 
statutory  prescription  of  the  time  or  mode  of  service,  may  be 
served  by  any  person  and  in  any  manner,  by  means  of  which 
the  party  to  whom  they  are  directed  may  reasonably  be  made 
aware  of  the  fact  of  the  issuing  of  the  writ,  and  of  its 
requirement.  If  the  original  is  in  fact  delivered  to  the  per- 
sons to  whom  it  is  directed  in  such  a  manner  as  to  communi- 
cate the  information  that  they  are  required  to  obey  it,  the 
service  is  sufficient.  State  v.  Dwycr,  12  Vroom  93,  95.  An 
injunction  will  not  be  set  aside  as  being  irregularly  served 
where  it  was  served  out  of  the  jurisdiction  of  tlie  court;  and 
there  are  cases  in  which  a  party  will  be  considered  in  con- 
tempt where  the  injunction  was  not  regularly  served,  as  where 
they  were  present  in  court  at  the  time  it  was  ordered,  or  had 
other  certain  knowledge  that  the  same  had  been  ordered. 
Corey  v.  Voorhies,  1  Green  Ch.  5,  7.  In  Haring  v.  Kauff- 
man,  2  Beas.  397,  the  defendant  had  been  brought  within  tlie 
jurisdiction  of  the  court  by  process  of  subpoena  regularly 
served  in  the  cause.  An  injunction  order  allowed  was  served 
on  the  defendant  at  his  residence  in  the  city  of  New  York, 
and,  on  application  for  an  order  declaring  such  service  to  be 
a  valid  and  sufficient  service,  Chancellor  Green  made  the 
order.  The  learned  Chancellor  said  that  "  all  that  is  required 
ro  enable  the  court  to  enforce  obedience  to  its  process  is  that 
the  defendant  should  have  knowledge  of  the    order  for  the 
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injunction.  *  *  *  *  Jf  the  injunction  was  properly 
granted,  the  service,  though  out  of  the  state,  answered  all  the 
ends  for  which  it  was  intended — it  apprised  the  party  of  the 
order  of  the  court." 

The  practice  of  the  Court  of  Chancery  with  respect  to 
punishing  violations  of  its  injunction  orders,  in  which  the 
court  acts  upon  knowledge  by  the  party  enjoined  of  the  mere 
fact  that  the  injunction  order  has  been  granted,  is  peculiar  to 
that  court.  But  so  far  as  concerns  the  service  of  orders  and 
rules  in  the  course  of  a  cause  over  which  a  court  of  law  has 
obtained  jurisdiction,  the  practice  of  the  two  courts  should  be 
similar.  Such  rules  and  orders  are  no  part  of  the  machinery 
incident  to  the  jurisdiction  of  the  court,  and  service  made 
beyond  the  limits  of  the  jurisdiction  of  the  court,  or  out  of 
the  state,  answers  all  the  ends  for  which  service  was  intended 
— it  apprises  the  party  of  the  order  of  the  court.  I  have  no 
doubt  that  service  of  demand  of  security  for  costs,  of  notice 
of  motions  to  strike  out  pleadings,  notice  of  trial,  of  taking 
depositions,  of  interrogatories,  of  rules  to  plead,  and  the  like, 
made  in  another  state,  would  be  good.  If  it  were  otherwise, 
great  inconvenience  might  result  if  a  party  residing  in  another 
state  should  appear  in  the  suit  in  person.  An  order  for  dis- 
covery in  supplementary  proceedings  is  a  proceeding  of  the 
same  nature  as  those  that  have  been  mentioned,  and  should  be 
put  on  the  same  footing  as  to  the  mode  of  service.  It  may  be 
served  on  the  defendant  beyond  the  jurisdiction  of  the  court, 
and  even  out  of  the  state.  Service  of  such  an  order  in 
another  state  may,  in  the  circumstances  of  a  particular  case, 
be  so  unreasonable  and  oppressive  as  that  the  judge  would 
refuse  to  enforce  obedience  by  attachment  for  contempt,  and 
the  attachment,  if  issued,  might  be  nugatory  by  reason  of 
inability  to  execute  it,  where  the  debtor  remains  beyond  the 
jurisdiction  of  the  court,  but  the  service  of  the  order  would 
not  be  illegal  or  irregular. 

In  this  case  there  are  no'  circumstances  that  made  the  ser- 
vice of  these  orders  oppressive  or  unreasonable.  The  defend- 
ant does  not  make  his  resistance  to  them  on  the  ground  that 
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the  time  or  mode  of  service  was  unreasonable.  He  puts  him- 
self upon  the  allegation  that  the  service  was  not  legally  made. 
We  think  both  orders  were  properly  served,  and  that  the 
order  to  show  cause  why  an  attachment  for  disobedience 
should  not  issue  should  be  made  absolute. 


STATE,  LAMBERT  L.  HOWELL,  PROSECUTOR,  v.  E.  V.  RICH- 
ARDS, RECEIVER  OF  TAXES  FOR  THE  CITY  OF  TREN- 
TON. 

1.  The  provision  in  the  charter  of  the  city  of  Trenton,  tbat  real  estate  in 
said  city  shall  be  assessed  for  all  purposes  without  any  deduction  for 
any  indebtedness  whatever,  is  a  local  and  special  law  inconsistent  with 
the  general  tax  law  (Rev.,  p.  1]57,  ^  78,)  and  so  far  as  inconsistent 
therewith  was  abrogated  by  paragraph  12  of  the  amended  constitution. 

2.  A  tax-payer  and  resident  in  the  city  of  Trenton,  owning  real  and  per- 
sonal property  taxable  in  said  city,  is  entitled  to  have  debts  bona  fide 
due  and  owing  by  liim  to  creditors  residing  in  this  state  deducted  from 
the  taxable  valuation  of  his  real  and  personal  estate. 


On  ceHiorari.     On  matter  of  taxation. 

Argued  at  November  Term,  1885,  before  Justices  Depue, 
Van  Syckel  and  Scudder. 

For  the  plaintiff  in  certiorari,  L.  L.  Howell. 

Ounira,  Andreio  Jos.  Smith. 

The  opinion  of  the  court  was  delivered  by 

Depue,  J.  The  prosecutor  is  a  resident  of  the  city  of 
Trenton,  and  the  owner  of  real  and  personal  estate  in  said 
city.  His  personal  estate  was  valued  and  assessed  for  taxa- 
tion for  the  year  1884  at  $1419.97,  and  his  real  estate  situate 
iu  the  city  at  §4592.  He  was  indebted  to  creditors  residing 
in  this  state  in  the  sum  of  $4970.     He  made  the  affidavit 
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required  by  the  statute,  and  claimed  a  deduction  from  the 
taxable  valuation  of  his  real  and  pei'sonal  estate  of  the  amount 
of  such  indebtedness.  No  part  of  his  indebtedness  was  se- 
cured by  mortgage.  The  assessor  allowed  the  deduction  j)?-o 
tanto  from  the  taxable  valuation  of  his  personal  estate,  but 
denied  it  with  respect  to  the  real  estate.  On  appeal  to  the 
commissioners  of  appeal  that  body  sustained  the  action  of  the 
assessor. 

Section  20  of  the  general  tax  act  of  1866  provides  for  a 
deduction  from  the  valuation  of  the  real  and  personal  estate 
of  individuals  of  any  debt  or  debts  bona  fide  due  and  owing 
by  him  to  creditors  residing  in  this  state.  Rev.,  p.  1157,  §  78. 
The  prosecutor  complied  with  the  requirements  of  that  section, 
and  also  with  those  of  the  act  of  1878  (Pamph.  L.,  p.  213,) 
with  respect  to  the  affidavit  which  should  be  presented  in 
order  to  obtain  such  deduction. 

The  rejection  of  the  prosecutor's  claim  to  have  the  deduc- 
tion made  from  so  much  of  the  taxable  valuation  as  was  in 
real  estate  was  made  in  compliance  with  the  provisions  of  the 
second  section  of  an  act  approved  April  9th,  1875,  amending 
the  charter  of  the  city.  That  section  provides  that  all  real 
estate  in  said  city  should  be  assessed  for  all  purposes,  without 
any  deduction  for  any  indebtedness  whatever.  Pamph.  L. 
1875,  p.  590.  This  act  was  in  force  when  the  amendments 
of  1875  to  the  constitution  took  effect.  It  was  a  special  law, 
applicable  only  to  the  city  of  Trenton.  It  provided  for  a 
valuation  of  property  for  the  purposes  of  taxation  variant 
from  the  provisions  of  the  general  law  on  that  subject.  It 
laid  upon  the  indivi4ual  tax-payer  a  greater  burden  of  taxa- 
tion than  was  imposed  on  tax-payers  similarly  situated  else- 
where in  the  state,  and  a  greater  burden  upon  the  taxable 
inhabitants  of  the  city  than  was  borne  by  taxable  inhabitants 
elsewhere.  Paragraph  12  of  the  constitutional  amendments 
put  an  end  to  all  such  existing  legislation.  StaU,  Noiih  Ward 
Nat.  Bank,  pros.,  v.  City  of  Newark,  10  Vroom  380;  11  Id. 
558 ;  Hardenburgh  v.  Converse,  4  Stew.  Eq.  500,  502. 
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The  prosecutor's  indebtedness  should  be  deducted  from  the 
entire  valuation  of  his  taxable  property,  real  and  personal, 
and  the  tax  for  the  residue  be  affirmed,  without  costs. 


STATE,  WILLIAM  E.  DODGE  ET  AL.,  PROSECUTORS,  v.  JAMES 
H.  LOVE,  COLLECTOR  OF  JERSEY  CITY. 

1.  The  curative  force  of  tlie  act  of  March  23d,  1881,  extends  to  all  the 
proceedings  in  making  and  collecting  the  assessment. 

2.  In  the  case  of  those  non-resident  in  this  state  no  method  being  pre- 
scribed for  giving  notice  of  application  to  increase  valuations,  no 
laches  can  be  imputed  for  failure  to  do  so.  In  such  cases  it  is  incum- 
bent on  the  prosecutor  to  show  affirmatively  that  the  valuation  made 
by  commissioners  of  appeal  is  unjust,  or  it  will  be  aflBrmed. 

3.  In  the  case  of  resident  tax-payers  where  notice  is  required,  and  has 
not  been  given,  the  assessment  will  be  reduced  to  the  valuation  made 
by  the  assessor,  unless  evidence  is  taken  to  show  its  insufficiency,  and 
application  is  made  under  the  act  of  1881  to  increase  it. 


On  certiorari. 

Argued  at  June  Term,  1885,  before  Justices  Depue,  Van 
Syckel  and  Scudder. 

For  the  plaintiff,  W.  C.  Spencer. 

For  the  defendant,  John  A.  Blair. 

The  opinion  of  the  court  was  delivered  by 

Van  Syckei.,  J.  The  writ  in  this  case  certifies  for  review 
the  incrca.scd  assessment  upon  lands  of  the  prosecutors  made 
by  the  board  of  finance  of  Jersey  City  acting  as  commissioners 
of  appeal  in  cases  of  taxation. 

To  vacate  this  assessment  the  relators,  who  are  non-resi- 
dents in  this  state,  rely  upon  various  alleged  irregularities  in 
the  proceedings  before  the  commissioners  of  appeal. 
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Since  the  passage  of  the  act  of  March  23d,  1881,  page  194, 
it  is  unnecessary  to  consider  the  reasons  relied  upon  for  reversal. 

The  curative  force  of  this  statute  is  not  restricted  to  the 
proceedings  of  the  assessor  in  making  the  original  assessment. 
Clark  V.  Mulford,  14  Vroom  550. 

Every  step  taken  in  the  course  of  perfecting  and  finally 
adjusting  the  valuation  is  as  much  part  of  the  assessment  as 
the  act  of  the  assessor  in  making  the  valuation  originally. 

The  act  is  remedial  and  should  be  liberally  construed  to 
embrace  within  its  scope  all  the  steps  necessarily  taken  in 
levying  the  public  revenues.  That  such  was  the  legislative 
purpose  is  manifested  by  the  fact  that  its  operation  is  ex- 
pressly extended  to  the  proceedings  for  the  collection  as  well 
as  for  the  assessment  of  taxes.  It  could  not  have  been  in- 
tended to  exclude  the  intermediate  steps  between  the  initial 
and  final  procedure. 

The  legislature  has  withheld  from  this  court  the  power  to 
set  aside  an  assessment  for  any  irregularity  or  defect  in  form 
or  illegality  in  assessing  or  levying  the  same. 

The  commissioners  in  this  case  met  on  the  day  fixed  by  law,  • 
and  adjourned  from  time  to  time  until  the  business  before 
them  was  disposed  of 

If  notice  to  the  prosecutors  that  application  to  increase  the 
assessment  certified  was  necessary,  the  evidence  shows  that 
sufficient  notice  was  given.  But,  in  my  judgment,  the  statute 
does  not  contemplate  notice  to  non-residents  in  this  state. 
The  seventy-ninth  section  of  the  general  tax  law  {Rev.,  p. 
1158,)  requires  the  collector  to  notify  the  individual  or  cor- 
poration whose  property  has  been  assessed  at  too  low  a  rate, 
that  complaint  will  be  made  to  the  commissioners  of  appeal,  at 
least  ten  days  before  the  commissioners  meet,  and  that  such 
notice  shall  be  served  by  delivering  the  same  to  said  individ- 
ual or  by  leaving  it  at  his  dwelling-house.  This  applies  to 
residents  and  not  to  any  extra-territorial  notice.  Otherwise  a 
duty  is  imposed  on  the  collector  which  he  could  not  perform, 
and  in  most  cases  the  attempt  to  increase  the  assessment  of 
non-residents  would   prove  abortive.     The  proceeding  is  in 
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rem,  and  is  not  within  the  rule  that  it  cannot  be  initiated  and 
consummated  without  notice,  where  the  interests  of  residents 
of  other  states  are  involved,  in  the  absence  of  a  statute  requir- 
ing notice  to  be  given. 

The  act  requires  notice  to  be  served  personally  or  to  be  left 
at  the  dwelling-house.  No  other  mode  of  giving  notice  will 
satisfy  the  statute,  and  therefore  if  it  applies  to  non-residents 
the  prescribed  method  must  be  observed,  whether  the  tax- 
payer resides  in  New  York  city,  California,  or  beyond  the 
seas. 

In  respect  to  notice^  no  error  appears  in  the  proceedings. 

This  court  is  empowered,  if  need  be,  to  ascertain  and  deter- 
mine for  what  sum  the  property  was  legally  liable  to  taxation. 

No  laches  can  be  imputed  to  the  collector  in  this  instance. 
The  prosecutors,  therefore,  were  not  deprived  by  any  act  or 
neglect  of  the  public  authorities  of  the  opportunity  to  be 
heard  before  the  commissioners  of  appeal.  It  is  consequently 
incumbent  on  the  prosecutors  to  show  affirmatively  that  the 
estimate  of  value  made  by  the  commissioners  of  appeal  was 
unjust  or  excessive.  If  such  evidence  had  been  presented  to 
the  court,  relief  would  be  granted  by  making  the  proper 
rebate.  No  such  testimony  having  been  produced  in  this  case, 
the  presumption  must  prevail  that  the  increased  assessment  is 
just,  and  that  no  necessity  for  reviewing  it  exists. 

In  the  case  of  resident  tax-payers  the  law  provides  how 
notice  of  intention  to  increase  assessments  shall  be  given.  The 
neglect  to  give  such  notice  deprives  the  resident  of  an  oppor- 
tunity to  be  heard  in  his  own  behalf.  He  is  entitled  to  the 
judgment  of  the  appellate  body  after  he  has  been  heard. 
Therefore,  in  the  latter  instance,  if  notice  has  not  been  given 
the  assessment  will  not  be  supported  by  the  presumption 
which  upholds  the  former  case,  but  it  will  be  reduced  to  the 
valuation  made  by  the  assessor,  unless  evidence  is  taken 
to  show  that  it  is  insufficient,  and  application  is  made  to  this 
court  under  the  act  of  1881  to  fix  a  fair  valuation. 

This  was  the  rule  adopted  by  the  court  in  Clark  v.  Mulford, 
before  cited. 

The  assessment  must  be  affirmed. 
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STATE,  EX  REL.  JOHN   BAMFORD   ET  AL.,  v.  JOSEPH  C. 
HOLLINSHEAD,   RESPONDENT. 

1.  Where  an  act  of  the  legislature  requires  the  county  clerk  to  pay  the 
fees  of  his  ofiBce  to  the  county  collector,  mandarmis  will  not  issue  at 
the  suit  of  a  tax-payer  to  enforce  such  payment, 

2.  The  right  of  action  is  vested  in  the  collector,  and  it  is  his  duty  to  col- 
lect the  sum  due  the  countv. 


Application  for  mandamus. 

Argued  at  June  Term,  1885,  before  Justices  Depue,  Van 
Syckel  and  Scudder.  * 

For  the  relators,  J.  J.  OrandaU. 

For  the  defendant,  Thos.  B.  Harned. 

The  opinion  of  the  court  was  delivered  by 

Van  Syckel,  J.  The  relators  are  tax -payers  of  the  county 
of  Camden,  who  allege  that  the  defendant,  who  is  the  county 
clerk  of  Camden  county,  has,  in  virtue  of  his  office,  collected 
certain  moneys,  which  it  is  his  duty  to  pay  to  the  county  col- 
lector of  said  county. 

The  respondent  admits  that  he  has  in  hand  the  sum  of 
$2000,  which  the  act  of  1880,  page  247,  as  amended  by  the 
act  of  1884,  page  58,  requires  him  to  pay  to  the  county  col- 
lector. He  neglects  and  refuses  to  pay  this  sum  to  the  col- 
lector, and  in  defence  of  his  refusal  so  to  do  alleges  that  the 
said  acts  of  the  legislature  are  void  and  unconstitutional. 

To  enforce  obedience  on  the  part  of  the  county  clerk  to  the 
statutory  requirement,  the  relators  obtained  a  rule  to  show 
cause  why  a  writ  of  mandamus  shall  not  issue  to  the  clerk, 
and  now  ask  to  make  said  -rule  absolute. 

The  general  rule  is  that  a  private  individual  applying  for 
a  writ   of  mandamus  must  show  in   himself  a  specific  legal 
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right,  and  the  want  of  a  specific  legal  remedy.  If  granted, 
it  must  be  in  pursuit  of  or  protection  for  some  particular  right 
which  he  holds  independent  of  that  which  he  has  in  common 
with  the  public  at  large.  Heffner  v.  Commonwealth,  28  Penna. 
St.  108  ;  Sawyer  v.  County  Commissioners,  25  Maine  291  ; 
Delbridge  v.  Green,  29  Mich.  121 ;  Wood  on  Maud.  96 ;  High 
on  Extr.  Rem.,  §  33. 

It  may  be  difficult  to  reconcile  all  the  adjudicated  cases  in 
this  state  in  conformity  to  this  rule. 

In  State  v.  Criscom,  3  Halst.  136,  a  private  applicant  had 
mandamus  to  the  township  committee  to  assign  to  overseer 
divisions  of  a  public  highway. 

On  a  like  application  mandamus  issued  to  the  overseer  to 
open  the  road  in  State  v.  Holliday,  3  Halst.  205. 

A  citizen  sued  out  certiorari  to  set  aside  action  of  survey-, 
ors  vacating  a  highw^ay  in  State  v.  Snedeker,  1  Vroom  80. 

In  State  v.  Common  Council  of  Rahway,  4  Vroom  110,  on 
the  application  of  a  voter,  a  writ  of  mandamus  was  granted 
to  compel  council  to  appoint  a  special  election  to  fill  a 
vacancy. 

In  State  v.  Tolan,  4  Vroom  195,  an  inhabitant  of  a  city  had 
leave  to  file  a  quo  warranto  to  test  the  legality  of  the  election 
of  aldermen. 

In  Staie  v.  Bronson,  6  Vroom  468,  where  commissioners 
had  been  appointed  under  a  legislative  act  to  lay  out  roads 
and  public  parks  in  certain  parts  of  Union  county,  and  to 
provide  for  the  expenses  thereof,  it  was  held  that  a  party, 
though  a  land-owner  and  tax-payer  within  the  parts  desig- 
nated, could  not  call  in  question  the  proceedings  of  the  com- 
missioners unless  the  natural  and  necessary  consequence  of 
their  acts  would  subject  him  to  taxation,  or  injuriously  affect 
and  interfere  ^vith  his  property  or  legal  rights. 

Where  the  common  council  of  the  city  of  Trenton  without 
autiiority  granted  to  an  individual  the  privilege  of  laying  a 
railroad  track  across  the  public  street  this  court  refused,  in 
State,  Montgomery,  pros.,  v.  Trenton,  7  Vroom  79,  to  permit  a 
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citizen  who  sustained  no  damage  peculiar  to  himself  to  inter- 
fere by  certiorari 

In  State  v.  Williams,  the  view  of  this  court  was  that  every 
citizen  has  a  right  to  the  inspection  of  public  documents,  pro- 
vided he  shows  the  requisite  interest  therein,  and  therefore 
a  mandamus  was  properly  awarded  to  enforce  the  exercise  of 
the  riffht. 

In  the  road  cases  and  in  the  case  last  cited,  the  relator,  with- 
out the  aid  of  the  extraordinary  remedy,  would  have  been 
deprived  of  rights  which  he  was  entitled  personally  to  enjoy 
— the  use  of  the  highway  and  the  inspection  of  the  record. 

It  will  be  observed  that  the  learned  justice  who  delivered 
the  opinion  of  the  court  in  the  Railway  case  in  4  Vroom,  also 
pronounced  the  opinion  in  the  later  case  in  6  Vroom,  and  con- 
curred in  the  view  of  the  court  in  7  Vroom. 

The  most  extreme  case  which  can  be  found  will  not  justify 
intervention  by  the  relators  in  the  case  at  bar. 

The  legislative  enactment  which  is  made  the  basis  of  this 
application  vests  in  the  county  collector  the  exclusive  right  to 
sue  for  the  fees  in  controversy. 

He  is  not  a  party  to  this  suit,  and  cannot  be  concluded  by 
the  judgment  of  the  court  in  this  proceeding.  The  relators 
therefore  are  mere  volunteers ;  they  cannot  be  permitted  to 
vex  the  respondent  with  a  suit,  the  issue  of  which  will  fur- 
nish no  bar  to  a  like  prosecution  by  the  real  party  in  interest. 
In  a  litigation  where  the  judgment  of  the  court  can  have  no 
conclusive  force,  an  opinion  cannot  be  expressed  as  to  the  con- 
stitutionality of  acts  of  the  legislature.  There  is  an  ample 
remedy  to  which  resort  may  be  had.  The  county  collector 
may  persist  in  his  neglect  to  prosecute  for  the  recovery  of  the 
claim,  but  he  will  do  so  in  peril  of  conviction  for  official  mis- 
conduct. The  corrupt  intent  which  must  be  present  to  render 
the  neglect  of  official  duty  indictable  may  be  found  in  the 
liiet  tiiat  the  statute  expressly  gives  him  a  riglit  of  action, 
which  he  refuses  to  prosecute  with  a  knowledge  that  the  clerk 
withholds  moneys  due  to  the  county. 

Against  such  a  criminal  prosecution  his  suggestion  or  belief 
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that  the  positive  law  is  unconstitutional  may  furnish  a  slender 
defence.  In  that  aspect  of  the  case  the  law  is  most  forci- 
bly expressed  by  the  Chief  Justice  in  State  v.  Kelsey,  15 
Vroom  1 ,  30  :  "  Statutes  are  not  voidable  even  by  judicial  deci- 
sion, except  upon  very  satisfactory  grounds ;  and  nothing 
short  of  almost  absolute  certainty  with  respect  to  the  entire 
invalidity  of  an  act  would  afford  an  excuse  to  an  officer  for 
his  refusal  to  execute  it.  Any  less  stringent  rule  of  official 
conduct  in  such  a  respect  would  be  a  public  evil  of  very  great 
magnitude.  For  a  financial  agent  of  the  government  to 
refrain  from  putting  into  operation  a  legislative  policy,  plainly 
evinced  by  a  formal  enactment,  acting  on  his  own  judgment, 
unassisted  by  any  judicial  tribunal,  would,  unless  in  an 
instance  of  such  clear  illegality  that  the  flaw  would  be  at  once 
admitted  by  every  enlightened  mind,  be  inconsistent  Nvith 
every  dictate  of  law  and  public  policy." 

How  much  time  must  elapse  before  criminal  negligence  can 
be  imputed  to  a  public  officer  is  not  now  a  pertinent  subject  of 
inquiry.  The  fact  that  when  found  to  exist  it  is  punishable, 
shows  that  there  is  another  remedy  than  that  now  sued  for  by 
the  relators.  The  writ  of  madamus  must  be  denied,  but  it 
should  be  without  costs. 


STATE,  AUGUSTUS  T.  VAN  GIESEN,  PROSECUTOR,  v.  THE 
INHABITANTS  OF  BLOOMFIELD  AND  ALEXANDER  C. 
MARR,   COLLECTOR. 

1.  The  act  of  1879,  p.  337,  is  special  and  local,  and  therefore  unconsti- 
tutional, so  far  as  it  relates  to  townships.  The  distinction  necessary  to 
mark  a  class  for  legislation  must  be  something  in  the  situation,  or 
circumstances  of  the  places  embraced  by  the  legislative  enactment, 
which  would  render  like  powers,  if  granted,  inappropriate  to  and 
imavailable  for  other  like  political  districts. 

2.  Under  the  act  of  March  1.5th,  1881,  (Pamph.  L.,  p.  118,)  it  was  compe- 
tent to  make  a  contract  for  the  period  of  ten  years,  to  commence  after 
the  lapse  of  a  reasonable  time,  for  the  erection  of  the  works  necessary 
to  a  water  supply. 
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•8.   To  support  a  township  tax  for  a  water  supply  it  is  not  necessary  that 
every  part  of  the  township  shall  be  supplied  with  water. 

On  certiorari. 

Argued  at  June  Term,  1885,  before  Justices  Depue,  Van 
Syckel  and  Scudder. 

For  the  plaintiff,  Biker  &  Riher. 

For  the  defendants,  Joseph  L.  Mimn  and  Henry  Young. 

The  opinion  of  the  court  was  delivered  by 

Van  Syckel,  J.  The  question  in  this  case  is  whether  the 
assessment  of  taxes  for  the  year  1884  in  the  township  of 
Bloomfield  against  the  prosecutor,  for  gas  and  water  purposes, 

is  valid. 

In  1873  the  legislature  passed  an  act  authorizing  the  town- 
ship committee  of  the  township  of  Bloomfield,  in  the  county 
of  Essex,  to  establish  within  the  limits  of  said  township  one 
or  more  lamp  districts,  and  to  assess  upon  the  persons  and 
property  within  such  lamp  districts  the  cost  of  lighting  the 

str66ts 

In  1877,  in  State  ,Baldioin,  pros.,  v.  Fuller,  10  Vroom  576, 
this  court  declared  that  a  law  conferring  like  powers  upon  the 
township  committee  of  Montclair  township  was  unconstitu- 
tional, for  the  reason  that  a  taxing  district  could  not  be  estab- 
lished less  in  area  than  the  political  district  of  which  it  is  part. 

This  decision  having  been  affirmed  by  the  Court  of  Errors 
at  November  Term,  1878,  (11  Vroom  615,)  the  Bloomfield  act 
of  1873  became  incapable  of  enforcement.  The  necessity  for 
further  legislation  led  to  the  passage  of  the  act  of  1879,  which 
has  given  rise  to  the  present  litigation  in  regard  to  the  gas  tax. 
Pamph.  L.  1879,  p.  337. 

That  act  provides  that"  in  all  cases  where  the  streets,  or 
any  of  them,  in  any  city  or  township  of  the  state,  have  been 
or  are  lighted  with  gas  or  oil,  under  or  in  pursuance  of  any 


444  NEW  JERSEY  SUPREME  COURT. 

Van  Giesen  v.  Bloomfield. 

authority  conferred  by  the  legislature  upon  such  city  or  town- 
ship, it  shall  hereafter  be  lawful  for  the  common  council  or 
township  committee  of  any  such  city  or  township,  by  resolu- 
tion or  ordinance,  to  cause  any  street  or  streets,  and  any  public 
place,  or  any  part  or  parts  thereof,  in  such  city  or  township, 
to  be  lighted  with  gas  or  otherwise,  and  for  that  purpose  to 
erect  the  necessary  apparatus,  and  to  cause  the  annual  expense 
thereof  to  be  certified  to  the  assessor  or  assessors  of  such  city 
or  township ;  and  such  annual  expense  shall  thereupon  be 
levied,  assessed  and  collected  from  all  the  real  and  personal 
property  in  said  city  or  township  in  the  same  manner  as  taxes 
for  making  and  repairing  roads  or  streets  in  said  city  or  town- 
ship, are  assessed  and  collected." 

The  relator  claims  that  this  act  is  special  and  local,  and 
therefore  void. 

It  applies  to  any  city  or  township  of  the  state  where  the 
streets,  or  any  of  them,  have  been  or  are  lighted  with  gas  or 
oil,  under  or  in  pursuance  of  any  legislative  authority  con- 
ferred upon  such  city  or  township. 

It  is  conceded  that  the  act  of  1873  is  a  special  and  local 
law,  designed  to  confer  upon  the  township  of  Bloomfield  an 
authority  which  has  been  granted  to  very  few  townships  in 
the  state.  Neither  Bloomfield  township  nor  any  other  town- 
ship in  the  state  had  the  power  to  create  a  lamp  district  nar- 
rower in  territorial  limits  than  the  entire  township,  and  to 
cast  the  expense  of  lighting  such  district  upon  the  whole  of 
such  political  division.  Such  authority  was  sought  to  be 
established  by  the  legislation  in  controversy.  It  was  an  effort 
to  bestow  upon  one  or  two  townships  a  power  denied  to  all 
others.  Unless  the  fact,  therefore,  that  Bloomfield  township 
possessed  the  power  to  light  streets  furnished  a  legal  basis  of 
classification  for  the  purposes  of  legislation,  the  act  of  1879 
must  be  regarded  as  special  and  local.  If  this  constitutes  a 
substantial  classification  the  constitutional  amendments  will 
oifer  a  feeble  barrier  to  many  of  the  evils  which  the  Chief 
Justice,  in  Van  Riper  v.  Parsons,  11  Vroom  1,  declares  it 
was  their  purpose  to  repress. 
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He  there  says  "  the  object  of  the  constitutional  regulation  is 
manifest.  It  was  to  exterminate,  root  and  branch,  special  and 
local  legislation,  and  to  substitute  general  law  in  the  place  of  it 
in  every  instance  in  which  such  substitution  could  be  effected." 
Again  he  says :  "  Among  these  minor  mischiefs  ■  was  the 
practice  of  amending  and  supplementing  municipal  charters 
with  a  profusion  which  knew  no  bounds,  the  consequence  being 
that  the  law  of  this  department  was  kept  in  a  state  of  constant 
flux  and  transition,  so  as  to  make  the  consolidation  of  it  into 
a  system  by  judicial  decision  an  impossibility.  These  and 
others  of  a  similar  cast  were  the  mischiefs  that  the  constitu- 
tional supplement  in  question  was  intended  to  eradicate." 

In  Tiger  v.  Morris  Common  Pleas,  13  Vroom  631,  the 
Court  of  Errors  and  Appeals  declared  that  one  of  the  chief 
objects  in  the  recent  change  in  the  fundamental  law  was  to 
bring  into  harmony  the  many  local  charters  which  had  been 
previously  granted  by  removing  the  great  diversity  in  powers 
hitherto  granted. 

This  purpose  will  be  frustrated  by  establishing  a  system  of 
classification  which  will  individualize  the  political  districts 
of  the  state,  and  serve  to  perpetuate  the  existing  differences 
which  mark  them.  Thereby,  in  every  case  where  a  political 
district  had,  prior  to  the  adoption  of  the  amendments,  a  grant 
of  power  peculiar  to  itself,  it  would  be  competent  for  the  legis- 
lature to  amplify,  restrict,  amend,  change  or  modify  such 
grant  of  power  by  legislation  applicable  exclusively  to  such 
locality. 

The  competency  to  legislate  specially  would  be  co-extensive 
and  co-existent  with  the  diversity  which  has  heretofore  pre- 
vailed in  the  legislation  for  local  government. 

The  peculiarities  and  differences  which  the  amendments 
were  framed  to  eradicate  would  thus  be  successfully  invoked 
to  found  a  classification  for  law-making,  by  which  they  could 
be  continued  and  magnified,  and  the  constitutional  limitation 
rendered  impotent  to  restrain  them. 

Our  courts  have  given  examples  of  what  would  constitute 
a  legitimate  basis  of  classification.     In  State  v.  Hammer,  13 
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Vroom  435,  441,  the  Chief  Justice  says  that  a  law  giving  to  all 
cities  in  the  state  situated  on  tide-water  the  privilege  of  using 
such  waters  in  connection  with  their  sewers,  would  be  valid. 
In  such  an  enactment  but  a  part  of  the  cities  of  the  state  would 
be  embraced,  but  the  classification  would  be  lawful  and  proper, 
inasmuch  as  the  places  embraced  would  be  possessed  of  a 
characteristic  distinct  from  those  possessed  by  the  excluded 
places,  such  characteristic  being  of  such  a  nature  as  to  afford 
a  reasonable  ground  for  such  special  legislation. 

Another  instance  is  given  by  the  Chancellor  in  the  same 
case  before  the  Court  of  Errors  and  Appeals,  15  Vroom  667, 
670.  He  there  says  "  as  for  example,  there  are  in  certain  cities 
officers  such  as  superintendents  of  wharves,  who  exercise  func- 
tions peculiar  to  such  cities.  There,  if  the  legislature  interferes 
at  all  in  reference  to  such  officers  or  the  subjects  of  their  func- 
tions, it  must  be  by  legislation  not  appropriate  to  other  towns, 
and  therefore,  in  such  cases  and  to  that  extent,  separate  legis- 
lation would  be  proper." 

It  is  thus  apparent,  I  think,  that  in  the  judicial  mind  the 
distinction  necessary  to  mark  a  class  must  be  something  in  the 
situation  or  circumstances  of  the  places  embraced  by  the  leg- 
islative enactment,  which  would  render  like  powers,  if  granted, 
inappropriate  to  and  unavailable  for  other  townships.  With- 
in this  rule  of  interpretation  the  validity  of  the  law  of  1879 
cannot  be  vindicated.  It  does  not  appear  why  legislation 
enabling  other  townships  to  light  lamp  districts  at  the  expense 
of  the  general  tax  levy  would  not-  be  equally  appropriate. 

The  right  to  legislate  for  cities  as  a  class  is  not  involved  in 
this  controversy.  But  the  attempt  to  bestow  upon- one  town- 
ship, to  the  exclusion  of  others,  special  powers  by  associating 
it  with  cities,  cannot  be  successful  without  overriding  the 
barrier  which  has  been  erected  against  special  legislation.  The 
legislative  act  in  this  respect  is  without  the  force  of  law. 

The  parent  act  of  1873  being  a  special  act,  the  legislation 
of  1879  engrafted  upon  it  for  the  purpose  of  curing  its  infirmi- 
ties must  be  of  the  same  character.  Construing  the  latter  act 
to  apply  to  all  townships  which  at  the  time  of  its  passage  were 
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lighted  or  might  thereafter  be  lighted  by  legislative  authority, 
will  not  aid  the  defence.  The  objection  still  remains  that  the 
act  is  special  and  local  in  its  application  and  eflfect,  and  will 
not  be  general  until  the  legislature  hereafter  shall  confer  like 
power  upon  all  townships. 

If  prior  to  1879  power  had  been  bestowed  upon  all  town- 
ships to  light  streets,  or  if  the  act  of  1879  in  terms  applied  to 
every  township  in  which  the  township  committee  might  deem 
it  necessary  to  light  the  streets,  a  diiferent  question  would 
be  presented. 

Nor  is  it  intended  either  to  deny  the  right  of  the  legislature 
to  make  density  of  population  a  basis  of  classification  in  grant- 
ing power  to  light  streets  in  townships,  or  the  power  of  the 
township  of  Bloomfield  under  the  act  of  1873  to  make  of  the 
entire  township  one  lamp  district,  within  which  such  lamp- 
posts may  be  erected  and  such  liglits  maintained,  by  taxation 
upon  the  entire  township,  as  the  town  committee  shall  deem 
necessary.  In  this  instance  that  course  has  not  been  pursued. 
The  lamp  district  established  is  not  co-extensive  with  the 
political  district.  The  act  of  1873  restricts  the  right  of  taxa- 
tion to  the  lunits  of  the  lamp  district.  The  act  of  1879  being 
special  and  local  and  therefore  inoperative,  can  furnish  no 
warrant  for  assessing  upon  the  entire  township  the  cost  of 
lighting  the  established  lamp  district. 

The  assessment  for  gas  tax  is  illegal  and  should  be  set  aside. 

The  water  tax,  from  the  burden  of  which  the  prosecutor 
seeks  to  be  relieved,  was  levied  under  authority  of  an  act  passed 
March  loth,  1881.  Pamj^h.  L.,  p.  118.  It  provides  that  it 
shall  be  lawful  for  the  city  council,  township  committee,  or 
other  governing  body  of  any  municipal  corporation  in  this 
state,  to  enter  into  and  make  a  contract  with  'any  existing 
aqueduct  board  or  water  company  for  obtaining  a  water  supply 
for  the  purpose  of  extinguishing  fires,  and  for  such  other  public 
uses  and  purposes  as  may  be  found  necessary  or  convenient, 
and  to  assess  the  cost  thereof  upon  the  real  and  personal  prop- 
erty within  such  municipal  corporation,  provided  that  no  such 
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agreement  shall  be  made  for  a  longer  period  than  ten  years  in 
one  term. 

Townships  are  municipal  corporations  within  the  meaning 
of  this  act.  Inhabitants  of  Princeton  v.  Mount,  5  Dutcher  299  ; 
Reid  V.  Wiley,  17  Vroom  473. 

In  the  contract  with  the  water  company  the  township  com- 
mittee stipulated  for  a  supply  of  water  for  the  public  build- 
ings, and  also  for  private  houses.  This,  the  prosecutor  insists, 
Avas  an  agreement  for  other  than  public  purposes,  and  that 
therefore  the  contract  is  void.  The  act  expressly  authorizes 
provision  to  be  made  for  such  other  public  uses  and  purposes 
as  may  be  found  necessary  or  convenient.  In  Olmstead  v. 
Proprietors  of  the  Morris  Aqueduct  Company,  the  Court 
of  Errors  and  Appeals  held  that  the  supplying  of  water  to 
the  inhabitants  of  Morristown  constituted  a  public  use.  Ante 
p.  311. 

The  validity  of  the  contract  is  also  assailed  because  it  was 
executed  August  1st,  1883,  and  by  its  terms  is  made  binding 
for  a  period  of  ten  years  from  the  1st  day  of  January,  1884. 
This  is  alleged  to  be  in  contravention  of  the  provision  of  the 
act  of  1881,  that  no  contract  shall  be  made  for  a  longer  period 
than  ten  years  in  any  one  term.  Where,  as  in  this  case,  it 
was  necessary  for  the  water  company  to  construct  works  to 
furnish  the  requisite  supply  of  water,  it  must  have  been  within 
the  contemplation  of  the  law-maker  that  a  reasonable  time 
would  be  allowed  for  the  contract  to  besrin.  It  could  not 
reasonably  be  supposed  that  any  company  would  incur  the 
expense  incident  to  such  an  undertaking  without  a  contract 
first  executed  with  the  municipality  to  be  served.  The  sub- 
stantial feature  of  the  restriction  is  that  no  more  than  ten 
annual  tiix  levies  shall  be  contracted  for  at  one  time.  The 
granted  power  has  not  in  this  respect  been  overstepped. 

The  last  objection  relied  ujjon  is  that  provision  has  not  been 
made  to  supply  every  part  of  tlie  township  with  water.  To 
support  this  reason  the  plaintiff  must  maintain  the  proposition 
tliat  the  water  tax  cannot  lawfully  be  imposed  until  every 
house  within  the  township  is  su]>plicd  with  water.     I    know 
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of  no  autliority  upon  which  such  a  doctrine  can  be  supported. 
The  contrary  view  was  taken  in  Hocy  v.  Collector  of  Ocean 
Toicnshlp,  10  Vroom  75.  Tlic  burden  of  taxation  cannot  be 
adjusted  with  perfect  equality.  Whether  or  not  the  tax- 
payer lias  ciiildren  to  send  to  school,  or  a  carriage  to  drive 
upon  the  road,  he  must  pay  his.  school  tax  and  his  road  tax. 
The  Avater  tax,  in  my  judgment,  should  be  affirmed. 


STATE,   JOHN    H.    KEENEY,    PROSECUTOR,   v.   MAYOR  AND 
ALDERMEN   OF  JERSEY  CITY. 

1.  The  concurrence  of  the  board  of  finance  and  taxation  with  the  board 
of  public  works  is  required  for  the  making  of  any  improvement,  or  the 
doing  of  any  work  or  procuring  any  materials,  by  section  9  of  the 
supplement  to  the  charter  of  Jersey  City  of  1874,  repealing  section  37 
of  the  supplement  of  1873. 

2.  A  ratification  by  the  board  of  public  works  of  an  order  for  work  done 
in  repairing  a  public  sewer  by  the  street  and  sewer  commissioner,  by 
approval  of  the  bill  presented  therefor,  is  not  suflicent  to  bind  the  city. 

Argued  at  June  Term,  1885,  before  Justices  Depue,  Vax 
Syckel  and  Scudder. 

For  the  prosecutor,  James  Flemming. 

For  the  defendants,  R.  B.  Seymour. 

On  certiorari  to  the  Court  oi  Common  Pleas  of  Hudson 
county,  bringing  up  a  judgment  on  appeal  reversing  the  judg- 
ment of  the  prosecutor  in  the  First  District  Court  of  Jersey 
City. 

The  action  was  brought  to  recover  for  the  work  and  mate- 
rials of  said  Keeney,  furnished  June  23d,  1881,  used  in 
repairing  a  large  sewer  in  Thirteenth  street,  Jersey  City,  built 
and  owned  by  the  city,  amounting  to  $200. 
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The  state  of  the  case  for  appeal  was  settled  and  signed  by 
the  judge  of  the  District  Court,  and  by  it  the  material  facts 
are,  that  the  top  of  the  sewer  had  fallen  in  for  about  sixty 
feet  in  length ;  its  location  was  in  the  lower  part  of  Jersey 
City,  as  distinguished  from  the  Heights,  and  it  had  been  con- 
structed at  the  place  of  leakage  with  a  thicker  wall  to  resist 
the  great  pressure  of  water  there  on  its  way  to  the  river. 
There  was  danger  that  if  the  sewer  were  left  open  and  spread 
until  a  rain  storm  came  the  great  quantity  and  force  of  the 
water  coming  down  from  the  Heights  would  tear  away  the 
sewer  and  flood  a  large  part  of  the  lower  and  level  part  of  the 
city  where  it  is  built  up.  When  the  break  occurred  David 
Williams  was  chairman  of  the  committee  on  streets  and  sew- 
ers, a  sub-committee  of  the  board  of  public  works  of  Jersey 
City.  He  immediately  obtained  estimates  and  bids  from  dif- 
ferent persons  who  could  do  the  work,  and  gave  to  Keeney, 
who  was  the  lowest  bidder,  an  order  for  the  prompt  repair  of 
the  sewer.  After  the  repairs  were  finished  the  work  was 
examined  by  the  chief  engineer  of  the  board  of  public  works, 
who  reported  that  it  was  done  in  a  good  and  workmanlike 
manner.  July  5th,  1881,  Keeney  made  out  his  claim  in  a 
form  furnished  by  the  board  of  public  worlvs,  under  oath,  and 
presented  it  to  the  board,  at  a  regular  meeting,  who  referred 
it  to  the  committee  on  streets  and  sewers.  On  .November  6th, 
1882,  the  bill  was  examined,  with  others,  by  said  board, 
marked  "  goods  received  and  bill  correct,"  and  by  their  reso- 
lution sent  to  the  board  of  finance  and  taxation  for  their  con- 
currence and  payment.  It  also  appears  that  there  Avas  money 
in  the  city  treasury  which  was  part  of  the  appropriation  for 
streets  and  sewers  for  the  fiscal  year  1880,  1881,  when  the 
work  was  done,  sufficient  to  pay  this  claim.  The  board  of 
finance  and  taxation  did  not  concur  and  pay  the  bill,  and  this 
action  was  brought  and  judgment  given  in  the  District  Court 
for  §200  and  costs.  On  appeal  this  judgment  was  reversed, 
and  this  cei'tiorari  was  brought. 
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The  opinion  of  the  court  was  delivered  by 

ScuDDER,  J.  The  facts  above  stated  are  by  the  statute 
conclusive,  both  on  appeal  and  in  this  court  on  certioraH. 
There  is  no  question  made  that  the  work  was  well  done,  in 
2:ood  faith  between  the  contractor  and  the  street  commissioner ; 
that  it  is  worth  all  that  is  claimed,  and  the  city  has  received 
the  benefit  of  it.  Why  the  board  of  finance  and  taxation 
did  not  concur  with  the  board  of  public  works  in  their  ratifi- 
cation of  the  act  of  the  street  commissioner  and  pay  the  bill, 
does  not  appear.  Before  the  courts  this  board  has  placed 
itself  on  its  legal  right  to  refuse  its  concurrence  for  reasons 
satisfactory  to  itself.  Without  any  further  facts  being  shown 
we  cannot  judge  of  the  reasonableness  or  unreasonableness  of 
their  opposition,  and  must  dispose  of  the  case  in  the  form  in 
which  it  is  presented. 

Under  the  charter  of  Jersey  City,  {Pamph.  L.  1871,  p. 
1113,  §§  38,  39,)  the  board  of  public  works  has  control  of  all 
public  sewers  and  drainage,  and  by  section  53  the  expense  of 
keeping  sewers  in  order  shall  be  borne  by  the  city  at  large 
and  paid  by  a  general  tax.  Section  159  requires  advertise- 
ments for  six  days  at  least,  before  any  contract  shall  be  made 
for  work  and  materials  on  account  of  any  board  or  depart- 
ment of  the  city  government,  and  to  be  given  to  the  bidder 
offering  the  most  advantageous  terms,  provided  this  shall  not 
apply  where  the  amount  to  be  paid  does  not  exceed  $500 ; 
and  provided  further,  that  nothing  therein  contained  shall 
apply  to  repairs  when  the  safety  or  protection  of  public  prop- 
erty, or  the  public  convenience  requires  such  advertisments  to 
be  dispensed  with.  Section  53  of  the  supplement  of  1873 
adds  to  section  159  of  the  act  of  1871  an  additional  proviso, 
that  if  the  exigency  of  any  public  service  will  not  admit  of 
the  advertisement  for  purposes  provided  for  in  said  section, 
said  work  may  be  done  on  previous  resolution  that  said  exi- 
gency exists,  and  provided  the  board  of  aldermen  shall  con- 
cur therein. 

There  was  no  advertisement  in  this  case,  and  no  determine- 
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tion  by  the  aldermen,  or   any  board   of  the   city,  that  such 
exigency  existed  that  it  should  be  omitted. 

Section  9  of  the  supplement  of  1874,  p.  507,  repeals  sec- 
tion 37  of  the  act  of  1873,  p.  409.  The  main  part  of  section 
37  enacts,  "  that  no  motion,  resolution  or  order  of  the  board 
of  public  works  providing  for  the  making  of  any  improve- 
ment, or  the  doing  of  any  work,  or  procuring  of  any  mate- 
rials, or  the  purchase  of  any  property  tvhich  may  cost  over 
§2000,  or  for  the  employment  of  any  person  whose  compen- 
sation may  exceed  $1000  per  annum,  or  for  the  payment  of 
any  sum  of  money  exceeding  $2000,  shall  be  of  any  force  or 
eifect  unless  the  same  be  concurred  in  by  a  vote  of  tlie  board 
of  aldermen"  &c.,  with  a  proviso  not  material  in  this  case. 

Section  9  of  the  act  of  1874,  which  is  now  the  law  of  the 
city  on  this  subject,  enacts  that  the  above  section  37  be  and 
the  same  is  thereby  repealed,  "  and  hereafter  no  motion,  reso- 
lution or  order  of  the  board  of  public  works  providing  for 
the  making  of  any  improvement,  or  the  doing  of  any  work, 
or  jirocuring  any  materials,  or  the  purchase  of  any  property, 
or  for  the  employment  of  any  person  whose  compensation  may 
exceed  $1000  per  annum,  or  for  the  payment  of  any  sum  of 
money  exceeding  >$2000,  shall  be  of  any  force  or  effect  unless 
the  same  be  concurred  in  by  a  vote  of  the  board  of  finance 
and  taxation,''  &c.,  with  proviso  not  material  in  this  case. 
The  important  change  made  by  this  repealing  section  is,  that 
it  strikes  out  of  section  37,  in  the  former  act,  the  words 
"  which  may  cost  over  $2000,"  after  the  word  "  property  ; " 
and  substitutes  the  concurrence  of  the  board  of  finance  and 
taxation  for  that  of  the  board  of  aldermen.  The  effect  is  to 
leave  the  first  part  of  the  section  so  that  the  concurrence  of 
the  board  of  finance  and  taxation  is  required  in  every  motion, 
resolution  or  order  of  the  board  of  public  works  providing  for 
the  making  of  any  improvement,  or  the  doing  of  any  work, 
or  procuring  of  any  materials,  or  the  purchase  of  any  ])rop- 
erty,  for  any  amount,  whether  less  or  more  than  $2000.  The 
omission  of  the  limitation  of  $2000  after  the  word  "  property  " 
is  so  marked  ^pt  it  must  be  regarded  as  having  some  signifi- 
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cance,  and  while  uo  reason  may  be  assignable  why  the  board 
of  public  works  shall  make  no  motion,  resolution  or  order 
for  anv  amount,  without  concurrence  in  the  first  items  of  the 
section,  and  may  do  so  in  the  last  two,  there  is  uo  room  for 
doubt  and  uncertainty  that  the  important  omission  is  there. 
By  the  plain  rule  of  construction  every  statute  must,  in  the 
first  instance,  be  its  own  interpreter,  and  there  is  in  this  case 
no  escape  from  the  conclusion  that  the  legislature  have 
intended  just  what  they  have  said.  If  the  omission  had  been 
accidental,  in  copying  the  former  act  into  the  supplement,  the 
chancre  in  the  management  of  the  city  affairs  would  be  so 
apparent  that  immediate  application  would  be  made  for  legis- 
lation to  cure  the  defect.  But  the  city  has  acquiesced  and  the 
legislature  has  been  silent. 

In  the  present  case  the  board  of  public  works  did  not  order 
the  doing  of  the  work  or  the  procuring  of  the  materials,  but 
they  ratified  the  act  of  the  commissioner  of  streets  and  sewers 
by  approving  the  bill  rendered  by  the  plaintiff,  and  sending 
it  to  tlie  board  of  finance  and  taxation.    The  subsequent  rati- 
fication of  the  board  of  public  works  was  as  good  as  if  a 
previous  order  had  been  given  for  the  work  and  materials, 
but  it  is  only  effective  to  the  extent  of  their  authority  under 
the  charter  to  order  the  improvement.  This,  as  we  have  seen, 
could  not  be  done  without  the  concm-rence  of  the  board  of 
finance  and  taxation,  and   by  this  board  there  has  been  no 
ratification.    The  whole  law  on  this  subject  is  briefly  stated  in 
Cory  V.  Freeholders  of  Somerset,  15  Vroom  445,  455.     The 
court  says  that  where  the  charter  authorizes  a  contract  to  be 
made  bv  the  corporate  body  in  a  certain  mode,  whei-eby  the 
power  of  such  body  is  intended  to  be  limited,  its  officers  and 
agents  cannot  bind   it  in  any  other  manner.     In  such  eases 
only  a  limited  power  is  granted,  and  consequently  an  act  done 
beyond  the  scope  of  such  power  is  void.     This  is  the  rule  to 
be  applied  in  this  case,  where  a  conti-act  irregularly  made  in 
behalf  of  the  city  having   been   ratified   by  one   board,  the 
other,  whose  concurrence  Avas  essential   in  making  ani'  con- 
tract,'now  refuses  to  ratify  it.     Such  partial  ratification  is  not 
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sufficient  to  bind  the  city  for  work  done  under  this  contract 
with  the  street  and  sewer  commissioner. 

The  order  for  judgment  for  defendants  by  tlie  Court  of 
Common  Pleas  is  affirmed. 


STATE,  ALFRED  HAINES,  PROSECUTOR,  v.  CHOSEN  FREE- 
HOLDERS OF  CAMDEN  COUNTY,  AND  SAMUEL  D.  BER- 
GEN, CLERK. 

1.  Where  the  purpose  of  a  writ  of  certiorari  is  obviously  to  test  the  right 
to  an  oflBce  or  franchise  within  this  state,  in  proceedings  to  which  a 
claimant  is  not  made  a  party,  the  writ  will  be  dismissed. 

2.  A  quo  warranto  information  is  the  proper  remedy  to  try  the  title  to  an 
office,  but  an  incumbent  cannot  use  it  against  one  who  has  not  been  in 
actual  possession  and  user  of  the  franchise. 


On  certiorari  to  review  the  election  of  Charles  F.  Adams 
as  steward  of  the  almshouse  of  Camden  county. 

Argued  at  June  Term,  1885,  before  Justices  Depue,  Van 
Syckel  and  Scuddee. 

For  the  prosecutor,  Alfred  Hugg. 

For  the  defendants,  Samuel  D.  Bergen. 

The  opinion  of  the  court  was  delivered  by 

Scudder,  J.  The  writ  recites  that  "being  willing  for 
certain  reasons  to  be  certified  of  a  certain  election  of  Charles 
F.  Adams  by  said  board  as  steward  of  the  almshouse  of  said 
county,  we  command  you  that  his  said  election,  with  all  things 
touching  and  concerning  the  same,  you  do  certify,"  &c. 

It  is  obvious  that  this  court  cannot  pass  upon  the  validity 
of  the  election  of  Charles  F,  Adams  to  the  office  of  steward 
of  the  almshou.se  in  a  suit  to  which  he  is  not  made  a  party. 
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The  only  party  defendants  in  this  writ  are  the  board  of  chosen 
freeholders  and  their  clerk. 

The  return  to  the  writ  shows  that  at  a  meeting  of  the 
board  of  chosen  freeholders  on  November  8th,  1882,  a  reso- 
lution was  passed  that  all  officers  elected  to  positions  created 
by  the  board  and  not  by  law  should  thereafter  be  elected  for 
and  hold  the  same  for  three  years,  and  not  for  one  year,  as 
theretofore.  At  the  same  meeting  the  prosecutor,  Alfred 
Haines,  was  elected  steward  for  the  Camden  county  almshouse 
for  the  term  of  three  years  next  ensuing,  from  the  25th  day 
of  March  then  next  (1883.)  At  the  beginning  of  the  term  he 
entered  upon  the  office,  and  still  continues  in  possession. 

On  May  21st,  1884,  the  resolution  extending  the  term  from 
one  year  to  three  years  of  all  persons  elected  by  the  board  was 
rescinded  by  a  vote  of  the  board,  and  on  November  12th, 
1884,  Charles  F.  Adams  was  elected  steward  of  the  alms- 
house.    March  19th,  1885,  Mr.  Adams  tendered  his  resigna- 
tion as  a  member  of  the  board  of  freeholders,  of  which  he  was 
one  at  the  time  of  his  election.     His  resignation  and  the  cer- 
tificate of  election  of  his  successor  for  his  unexpired  term  were 
accepted,  and  the  latter  was  sworn  in  as  a  member  of  the 
board.     Further  action  was  stayed  by  the  writ  of  certiorari. 
In  Bradshaw  v.  City  of  Camden,  10  Vroom  416,  the  writ 
of  certiorari  was  permitted  to  be  used  for  the  purpose  of  re- 
moving from  the  way  of  a  person  in  possession  of  an  office  a 
proceeding  which  he  apprehended  might  be  used  unlawfully 
to  oust  him  before  the  end  of  the  term  for  which  he  was 
appointed.     The  effort  here  made  is  not  only  to  vacate  the 
rescinding  resolution  which  was  passed  to  shorten  the  prose- 
cutor's term  of  office,  but  also  to  attack  the  election  of  Charles 
F.  Adams  as   his  successor.     Under  the  authority   of  this 
resolution  Adams  is  directly  interested  in  this  proceeding  and 
should  be  made  a  party,  if  it  were  admissible  thus  to  question 
the  validity  of  his  election  and  his  right  to  the  office  and 
franchise  by  certiorari.     But  this  cannot  be  done.     An  m- 
formation  in  the  nature  of  a  quo  icarranto  is  the  direct  and 
proper  remedy  to  test  the  legal  right  to  an  office  or  franchise 
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within  this  state,  and  this  can  only  be  used  when  a  person 
shall  usurp  o"r  unlawfully  hold  or  execute  such  office  or 
franchise  under  the  terras  of  our  statutes.  Rev.,  p.  905  ; 
Pamph.  L.  1884,  p.  320;  Stokes  v.  Chosen  Freeholders  of 
Camden,  6  Vroom  217. 

The  prosecutor,  being  still  in  possession  of  the  office  of 
steward  of  the  almshouse,  cannot  prosecute  an  information,  for 
Adams  has  not  been  in  the  actual  possession  and  user  of  the 
franchise.  There  must  be  an  user  as  well  as  a  claim  of  a 
franchise  to  found  an  application  for  an  information  in  nature 
of  a  quo  loarranto.  Rex  v.  Whitwell,  5  T.  R.  84 ;  Upde- 
graff-v.  Crans,  47  Penna.  St.  103. 

He  may  await  the  attack  of  his  adversary  by  quo  warranto 
information,  but  cannot  anticipate  him  by  disputing  his  title 
to  office  in  proceedings  to  which  he  is  not  made  a  party. 
Collateral  questions  affi'cting  the  right  to  an  office  may  be 
sometimes  raised,  either  by  cei^tiorari  or  mandamus,  in  testing 
the  validity  of  laws  or  the  ordinances  and  resolutions  of 
municipal  bodies,  as  in  CDonnell  v.  Dusman,  10  Vy'oom  677  ; 
Trowbridge  v.  Newark,  17  Vroom  140;  Fitzgerald  v.  New 
Brunswick,  at  the  present  term,  and  many  other  reported 
cases ;  but  the  title  to  offices  held  under  such  laws,  ordinances 
or  resolutions  cannot  be  definitely  determined  in  these  pro- 
ceedings to  which  one  of  the  claimants  is  not  made  a  party. 
Where  the  purpose  of  the  writ,  as  it  appears  in  this  case,  is  to 
forestall  the  opinion  of  the  court,  if  gwo  warranto  information 
should  be  hereafter  used,  and  to  act  directly  on  the  election 
of  a  claimant  to  office  who  is  not  made  a  party,  it  should  be 
dismissed,  with  costs,  and  that  will  be  the  order  of  the  court. 
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JACOB  M.   PATTERSON  v.  BARCLAY  LIPPINCOTT. 

1.  On  a  contract  in  writins;  made  by  a  person  in  the  name  and  behalf  of 
his  infant  son,  witli  his  knowledge  and  consent,  a  suit  cannot  be  main- 
tained against  the  father  on  the  contract. 

2.  An  agent's  liability,  where  the  contract  is  made  in  the  name  of  his 
principal,  rests  on  the  implied  warranty  of  his  authority  to  make  it, 
and  its  breach. 

3.  It  is  not  a  breach  of  the  implied  warranty  of  authority  to  show  that 
the  principal  is  an  infant,  for  the  contract  of  an  infant,  in  a  purchase 
that  may  be  for  his  benefit,  is  voidable  and  not  void. 

4.  A  party  to  a  contract  with  an  infant  cannot  disaffirm  it,  and  sue  a  third 
person  as  principal,  where  the  agency  is  disclosed  at  the  time  of 
making,  alleging  the  infancy  of  the  real  prmcipal.  Infancy  is  a  per- 
sonal privilege  which  can  only  be  set  up  by  himself,  or  his  personal 
representatives. 

On  ceiilomrl  to  the  Court  of  Common  Pleas  of  Atlantic 
county. 

Argued  at  June  Term,  1885,  before  Justices  Depue,  Va2? 
Syckel  and  Scudder. 

For  the  prosecutor,  J.  J.  Crandall. 

For  the  defendant,  Slape  &  Stephany. 

The  opinion  of  the  court  was  delivered  by 

Scudder,  J.  An  action  of  debt  was  brought  in  the  court 
for  the  trial  of  small  causes  by  Jacob  M.  Patterson  against 
Barclay  Lippincott,  to  recover  the  balance,  $75,  claimed  under 
a  contract  in  writing  for  the  sale  of  the  exclusive  right  to  use, 
manufocture  and  sell  the  plaintiff's  patent  '^  air-heating 
attachment,"  in  Atlantic  county.  New  Jersey.  The  writing  was 
signed  "  Geo.  P.  Lippincott,  per  Barclay  Lippincott,"  on  the 
part  of  the  purchaser.  The  state  of  demand  avers  that  by 
virtue  of  this  agreement  the  plaintiflP  did  in  due  form  coijvey 
said  patent  right   to   said  George    V.    I>ippincott,  that  said 
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George  and  Barclay,  on  request,  have  refused  to  pay  said  bal- 
ance, and  that,  since  payment  became  due,  the  plaintiff  has 
found  out  and  charges  that  said  George  is  under  the  age  of 
twenty-one  years.  He  further  avers  that  he  never  had  any 
contract  or  negotiations  with  George,  and  that  Barclay's  war- 
ranty of  authority  to  act  for  his  minor  son  is  broken,  whereby 
an  action  has  accrued  to  the  plaintiff  against  the  defendant. 

The  averment  that  the  plaintiff  never  had  any  contract  or 
negotiations  with  George,  is  not  sustained  by  the  proof,  for 
the  testimony  of' Joseph  N.  Risley,  the  agent  who  made  the 
sale,  which  is  the  only  evidence  on  this  point  that  appears  in 
the  case,  is,  that  the  defendant  told  him  he  was  going  out  of 
business  and  intended  to  transfer  it  to  George  ;  requested  him 
to  see  George  ;  he  did  so ;  talked  with  him  ;  he  looked  at  the 
patent ;  was  satisfied  with  it,  and  talked  with  his  father  about 
buying  it.  The  deed  for  the  patent  right  in  Atlantic  county 
was  drawn  to  George  P.  Lippincott.  It  is  proved  by  the 
admission  of  the  defendant,  Barclay  Lippincott,  that  at  the 
time  of  such  sale  and  transfer  his  son  George  was  a  minor. 
This  admission  is  competent  testimony  in  this  suit  against 
him. 

A  verdict  of  a  jury  was  given  for  the  plaintiff  against  the 
defendant  in  the  court  for  the  trial  of  small  causes ;  and  on 
the  trial  of  the  appeal  in  the  Court  of  Common  Pleas  there 
was  a  judgment  of  nonsuit  against  the  plaintiff.  The  reason 
for  the  nonsuit  does  not  appear  on  the  record,  but  the  counsel 
have  argued  the  cause  before  us  on  the  case  presented  by  the 
pleadings  and  proofs,  the  contention  being  here,  as  it  was 
below,  that  the  plaintiff  could  not  aver  and  show  the  inflmcy 
of  George  P.  Lippincott,  and  bring  this  action  against  Bar- 
clay Lippincott,  as  principal  in  the  contract,  in  contradiction 
of  its  express  terms. 

On  the  face  of  the  written  agreement  George  P.  Lippincott 
is  the  principal  and  Barclay  Ijippincott  the  agent.  Tlie  suit 
on  the  contract  should  therefore  be  against  the  principal 
named,  and  not  against  the  agent,  unless  there  be  some  legal 
cause  shown  to  change  the  responsibility.    The  cause  assigned 
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by  the  plaintiff  is  the  infciney  of  George  at  the  time  the  agree- 
ment was  made  in  his  name  by  his  fatlier.  The  authority  on 
which  he  bases  his  right  of  action  is  Bay  v.  Cook,  2  Zab.  343, 
which  follows  and  quotes  Mott  v.  Hicks,  1  Cow.  53G,  to  the 
effect  that  if  a  person  undertakes  to  contract,  as  agent,  for  an 
individual  or  corporation,  and  contracts  in  a  manner  which  is 
not  legally  binding  upon  his  principal,  he  is  personally  respon- 
sible ;  and  the  agent,  when  sued  on  such  contract,  can  exoner- 
ate himself  from  personal  responsibility  only  by  showing  his 
authority  to  bind  those  for  whom  he  has  undertaken  to  act. 
Bay  V.  Cook,  was  an  action  against  an  overseer  who  had 
employed  a  physican  to  attend  a  sick  pauper,  without  an  order 
for  relief  under  the  provisions  of  the  act  concerning  the  poor. 
As  his  parol  contract  with  the  physician  was  entirely  without 
authority  to  bind  the  townshp,  it  was  said  that  he  had  only 
bound  himself  to  pay  for  the  services  rendered  at  his  request. 
Later  cases  have  held  that  an  agent  is  not  directly  liable  on 
an  instrument  he  executes,  without  authority,  in  another's 
name ;  that  the  remedy  in  such  case  is  not  on  the  contract, 
but  that  he  may  be  sued  either  for  breach  of  Avarranty  or  for 
deceit,  according  to  the  facts  of  the  case.  Jenkins  v.  Hutch- 
inson, 13  Q.  B.  744;  Lewis  v.  Nicliolson,  18  Q.  B.  503; 
Baltzer  v.  Nicolay,  53  N.  Y.  467 ;  White  v.  Madison,  26  .V. 

Y.  117,  and  many  other  cases  collected  in  the  notes  in  Whart. 

on  Agency,  §§  524,  532,  and  notes  to  Thomson  v.  Daven- 
port, 9  B.  &  C.  78,  in  2  Sm.  Lead.  Cas.  *358  {Am.  ed.) 
Andrews,  J.,  in  Baltzer  y.  Nicolay,  supra,  says :  "  The 
ground  and  form  of  the  agent's  liabilitv  in  such  a  case 
has  been  tlie  subject  of  discussion,  and  there  are  conflicting 
decisions  upon  the  point ;  but  the  later  and  better-considered 
opinion  seems  to  be,  that  his  liability,  when  the  contract  is 
made  in  the  name  of  his  princpal,  rests  upon  an  implied  \\ar- 
ranty  of  his  authority  to  make  it,  and  that  the  remedy  is  by 
an  action  for  its  breach."     - 

Although  the  state  of  demand  in  the  present  case  is  uni- 
formly drawn,  there  is  in  the  last  sentence  a  charge  that  the 
defendant's  warranty  of  authority  in  pretending  to  act  for  said 
minor  is  broken,  whereby  an  action  has  accrued.  This  alleged 
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breach  of  an  implied  warranty  is  founded  on  the  assumption 
that  the  son  could  not  confer  any  authority,  during  his  minor- 
ity, to  his  father  to  act  for  him  in  the  purchase  of  this  patent 
right.  There  are  two  answers  to  this  position.  The  act  of 
an  infant  in  making  such  contract  as  this,  Avhich  may  be  for 
his  benefit  in  transacting  business,  either  directly  or  through 
the  agency  of  another,  is  voidable  only,  and  not  absolutely 
void,  and  therefore  there  is  no  breach  of  the  implied  warranty 
unless  there  be  proof  showing  that  the  act  of  the  agent  was 
entirely  without  the  infant's  knowledge  or  consent.  The  mere 
fact  of  the  infancy  of  the  principal  will  not  constitute  such 
breach. 

It  was  argued  in  Whiting  v.  Dutch,  14  3fass.  457,  that  a 
promissory  note  signed  by  Dutch  for  his  partner,  Green,  who 
was  a  minor,  was  void  as  to  Green,  because  he  was  not  capable 
of  communicating  authority  to  Dutch  to  contract  for  him,  and 
that,  being  void,  it  was  not  the  subject  of  a  subsequent  ratifi- 
cation. But  the  court  held  that  it  was  voidable  only,  and 
having  been  ratified  by  the  minor  after  he  came  of  age,  it  was 
good  against  him.     See  Tyler  on  Inf.,  ch.  III.,  §§  14,  18. 

Another  answer  is,  that  the  defence  of  infancy  to  this  con- 
tract with  the  plaintiff  can  only  be  set  up  by  the  infant  him- 
self, or  those  who  legally  represent  him.  Infancy  is  a  personal 
privilege  of  which  no  one  can  take  advantage  but  himself. 
Voorhees  v.  Wait,  3  Gr.  343 ;  Tyler  on  Inf.,  ch.  IV.,  §  19 ; 
Bimjham  on  Inf.  49. 

In  this  case  the  plaintiff  seeks  to  disaffirm  the  infant's  con- 
tract with  him,  in  his  own  behalf,  and  sue  a  third  party  on 
the  contract,  whose  authority  to  bind  him  the  infant  has  not 
denied.  The  privilege  of  affirming  or  disaffirming  the  con- 
tract belongs  to  the  infant  alone,  and  the  plaintiff  cannot 
exercise  it  for  him.  The  mere  refusal  to  pay,  charged  in  the 
demand  and  proved,  is  not  a  denial  of  the  defendant's  author- 
ity to  bind  the  infant,  for  it  may  be  based  on  the  failure  of 
consideration,  the  invalidity  of  the  patent,  fraudulent  repre- 
sentations or  other  causes. 

The  judgment  of  nonsuit  entered  in  the  Court  of  Common 
Pleas  will  be  affirmed. 
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STATE,  SAMUEL  WOOD  ET  AL,  PROSECUTORS,  v.  THE 
STATE  OF  NEW  JERSEY. 

1.  To  constitute  a  combination  a  conspiracy,  it  must  be  corrupt. 

2.  An  indictment  against  members  of  a  board  of  chosen  freeholders  for 
combining  to  vote  a  sum  of  money  out  of  the  county  funds  to  a  third 
person,  but  which  did  not  charge  that  the  confederation  was  corrupt, 
or  that  the  third  person  was,  to  the  knowledge  of  the  defendants,  dis- 
entitled to  the  money,  is  bad. 


This  writ  brings  up  an  indictment  for  conspiracy. 

Argued  at  June  Term,  1885,  before  Justices  Knapp  and 
Reed. 

For  the  prosecutors,  T.  B.  Harned  and  C.  G.  Garrison. 
For  the  state,  A.  Hugg  and  R.  S.  Jenkins. 

The  opinion  of  the  court  was  delivered  by 

Reed,  J.  The  indictment  before  us  charges  that  the 
prosecutors  and  certain  others  were  members  of  the  board  of 
chosen  freeholders  of  the  county  of  Camden,  and,  having  the 
control  of  the  funds  of  said  county,  at  a  lawful  meeting  of 
said  board  did  unlawfully  vote  for,  order  and  direct  the  pay- 
ment of  $160  to  one  INIorgan  by  the  county  collector,  for  his 
services  rendered  in  and  about  the  county  clerk's  office,  and 
thereby  did  cause  the  said  Morgan  to  get  into  his  possession, 
unlawfully,  the  said  sum  out  of  the  funds  of  the  county  of 
Camden. 

And  further,  that  the  said  defendants  were  public  officers, 
namely,  members  of  the  board  of  chosen  freeholders  of  Cam- 
den, having  control  and  management  of  the  funds  of  the 
county  of  Camden,  being  persons  of  evil  minds,  &c.,  together 
with  divers  other  evil-disposed  persons,  whose  names  are  un- 
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known,  wickedly  devising  and  intending  to  unlawfully  obtain 
from  the  treasury  and  funds  of  the  said  county  the  sum  of 
$640,  unlawfully  did  conspire,  combine,  confederate  and  agree 
together,  between  and  among  themselves,  to  obtain,  acquire 
and  get  into  the  hands  of  the  said  Eli  B.  Morgan,  out  of  the 
funds  of  said  county,  the  said  sum ;  that  in  pursuance  of  the 
last-mentioned  conspiracy,  combination,  confederation  and 
agreement,  the  said  defendants,  well  knowing  that  the  said 
Morgan  was  desirous  of  obtaming  said  sum  out  of  the  treas- 
ury and  funds  of  said  county,  did  vote  for  the  following 
resolution :  "  Resolved,  That  the  said  Eli  Morgan  be  paid 
the  sum  of  $160  per  month  by  the  county  collector,  for  his 
services  rendered  in  and  about  the  county  clerk's  office,  said 
salary  to  commence  June  1st,  1884;"  that  the  said  resolution 
was  adopted  and  the  said  Morgan  did  obtain  and  get  into  his 
possession  the  said  sum  of  $640  out  of  the  treasury  and  funds 
of  the  county  of  Camden ;  that  the  said  conspiracy,  &c.,  were 
then  and  there  made,  done  and  perpetrated  by  the  defendants 
in  violation  of  their  duty  and  the  trust  reposed  in  them,  and 
of  their  oaths  as  members  of  the  board  of  chosen  freeholders, 
to  the  great  damage  of  the  county  of  Camden. 

The  above  is  the  substance  of  the  indictment,  containing  all 
the  material  cliargcs  therein,  without  much  of  the  verbiage 
attending  criminal  pleading. 

The  theory  which  underlies  this  indictment  presents  a 
novel  phase  in  the  law  of  criminal  conspiracy.  Stripped  of 
all  verbiage,  the  only  view  from  which  this  indictment  can 
be  supported  is  this,  namely,  that  every  caucus  of  members 
of  a  legislative  body  at  which  concerted  action  to  vote  for  an 
object  which  is  illegal  is  resolved  upon,  is  a  conspiracy.  The 
novelty  of  this  application  appears  from  the  fact  that  I  have 
been  unable  to  find  any  case  in  the  books  of  reports  in  which 
this  aspect  of  the  law  of  conspiracy  has  been  discussed.  I 
might,  perhaps,  except  one  case  bearing  upon  the  liability  of 
members  of  a  public  body  for  an  illegal  combination  in  re- 
gard to  their  official  conduct.  This  is  the  case  of  Common- 
wealth V.  Callaghan,  2  Va.  Cas.  460,     In  this  case  a  oorabi- 
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nation  between  two  justices  of  the  peace,  in  whom  was  the 
power  of  appointment  of  commissioners,  that  the  fii*st  justice 
should  vote  for  a  certain  third  person  as  commissioner  in  con- 
sideration that  the  second  justice  should  vote  for  a  certain 
other  person  as  clerk. 

This  was  held,  when  executed,  to  be  indictable,  and   it 
seems  from  the  opinion  to  have  been  regarded  as  indictable  as 
an  illegal  confederation,  without  regard  to  the  execution  of 
the  project.     The  notion   upon  which  it  was  held  a  con- 
spiracy was  that  the  combination  was  to  accomplish  an  object 
inimical  to  the  interest  of  the  public,  namely,  to  appoint  men 
to  public  offices  upon  some  ground  other  than  their  fitness  for 
the  position.     This  doctrine  would  seem  to  fix  upon  all  par- 
ties to  an  agreement  which  is  void  as  against  public  policy, 
the  character  of  conspirators,  and  the  field  which  such  a  rule 
would  cover  is  so  extensive  that  it  is  not  remarkable  that  the 
case  stands  alone  and  has  been  cited  without  commendation, 
if  not  with  dissent,  by  such  authors  as  Dr.  Wharton.     That 
case,  as  it  stands,  however,  is  analogous  to  the  present  case  in 
that  the  first  deals  with  the  conduct  of  members  of  a  body  to 
whom  is  confided  the  appointment  of  public  officers,  and  this 
case  deals  with  the  action  of  members  who  have  in  charge  the 
moneys  of  the  public.     In  regard  to  the  latter  aspect  of  this 
question,  while  it  may  be  observed  that  the  vast  and  vague 
field  now  covered  by  the  law  of  criminal  conspiracy  needs 
circumscribing   rather  than   expanding,  yet   a  case  is   con- 
ceivable where  a  combination  of  members  of  such  a  body  as  a 
board  of  chosen  irceholders,  the  object  of  wiiich  is  to  defraud 
the  county  by  their  official  votes,  may  be  criminal. 

It  may  not  be  easy  to  exactly  define  by  a  general  formula 
what  elements  of  fact  are  essential  to  constitute  such  a  combi- 
nation a  criminal  conspiracy,  but  it  may  be  safely  said  that 
the  motives  of  the  confederates  must  be  corrupt  or  no. crimi- 
nality can  attach  to  such  a  confederation.  This  remark  is 
illustrated  by  the  case  of  People  of  New  York  v.  Powell  et  al., 
63  N.  Y.  88.  The  defendants  were  commissioners  of  charities 
of  the  county  of  Kings,  and  Avere  indicted  for  conspiring 
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together  to  omit,  refuse  and  neglect  to  advertise  for  supplies 
as  required  by  statute.  Upon  the  trial,  the  judge  charged  that 
without  regard  to  the  defendants'  ignorance  of  the  existence 
of  the  statute,  the  agreement  to  violate  the  act,  followed  by 
conduct  in  furtherance  of  the  agreement,  constituted  a  con- 
spiracy. This  was  held  error,  the  court  remarking  that  it 
was  not  enough  that  the  act  which  was  the  object  of  the  con- 
spiracy, was  prohibited. 

The  confederation  must  be  corrupt.  The  actual  criminal 
intention  belongs  to  the  definition  of  conspiracy  and  must  be 
shown  to  justify  a  conviction. 

On  turning  to  the  indictment,  the  substance  of  which  has 
been  set  forth,  no  corrupt  combination  is  charged.  The  cor- 
rupt purpose  of  cheating  the  county  is  not  set  forth.  In  the 
forms  of  indictment  for  a  conspiracy  to  cheat,  the  word 
"  cheat "  implies  a  corrupt  act.  If  the  purposes  of  the  com- 
bination had  been  set  out  so  that  it  appeared  that  the  design 
was  to  defraud  the  county,  the  mere  failure  to  use  the  word 
"corruptly"  in  charging  the  combination,  would  not  have 
been  material. 

But  neither  is  the  confederacy  charged  to  have  been  cor- 
rupt, nor  do  the  purposes  and  acts  of  the  confederates,  as  set 
forth,  show  a  corrupt  purpose.  The  charge  is  that  they  un- 
lawfully conspired  to  get  into  the  hands  of  one  Morgan  a  sum 
of  money.  It  does  not  say  that  Morgan  was  not  entitled  to 
a  sum  of  money.  Nor  does  it  charge  that  the  defendants 
knew  that  he  was  not  entitled  to  it.  The  charge  that  they 
wickedly  devising  to  unlawfully  obtain  this  money,  &c.,  is 
meaningless,  when  the  details  of  the  conspiracy  are  set  forth, 
by  which  it  does  not  appear  that  the  person  who  was  to  re- 
ceive the  fund  was  disentitled  to  it,  or  that  the  defendants 
supposed  that  he  was  without  right  to  be  so  paid. 

The  frame  of  this  indictment  is  entirely  different  from  those 
in  which  a  general  conspiracy  to  cheat  by  false  tokens  is 
charged.  This  generality  of  charging  is  now  held  to  be  suf- 
ficient. Rex  v.  am,  2  k  <«r  tI.  204 ;  State  v.  Young  and 
Stainsby,  8  Vroom  184;  2  Whart.  Free,  of  Indict.  607. 
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Even  if  such  a  charge  were  followed  by  details  of  the  method 
in  which  the  alleged  cheat  was  to  have  been  accomplished, 
and  it  appeared  from  such  detailed  statement  that  the  object 
of  the  combination  did  not  involve  a  cheat  at  all,  the  indict- 
ment would  be  bad. 

There  is  in  this  indictment  a  failure  to  charge  a  corrupt 
purpose  in  entering  into  the  agreement,  without  which  it  is 
not  a  conspiracy. 

Two  other  similar  indictments  were  before  us,  and  the 
motions  to  quash  them  and  the  present  one  were  heard  to- 
gether. The  same  fault  which  invalidates  this  appears  in 
them,  and  all  three  should  be  quashed. 


THE  STATE,  WILLIAM  P.   EDGAR,   PROSECUTOR,  v.   FRED- 
ERICK  F.  ANNESS. 

1.  If  a  defendant  in  an  action  in  a  justice's  court,  not  having  filed  a  plea 
of  title  and  given  bond  pursuant  to  section  25  of  the  Small  Cause  act, 
at  the  trial  oflers  to  prove  legal  title  to  land  either  in  himself  or  in  a 
third  person  under  whom  he  justifies  the  act  for  which  he  is  sued, 
the  justice  should  refuse  the  offer,  and  proceed  to  determine  the  cause 
without  regard  to  such  offer. 

2.  If  the  offer  is  to  prove  absence  of  title  merely  in  the  plaintiff,  and 
such  evidence  is  relevant,  the  justice  should  dismiss  the  action  for  want 
of  jurisdiction. 

On  certiorari  bringing  up  a  dismissal  of  a  cause  in  the 
Court  of  Common  Pleas  of  Middlesex  county,  upon  appeal 
from  the  judgment  of  a  justice  of  the  peace. 

For  the  prosecutor,  E.  Cutter. 

For  the  defendant,  E.  W.  Savage. 

Argued  at  June  Term,  1885,  before  Justices  Knapp  and 
Reed. 
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The  opinion  of  the  court  was  delivered  by 

Reed,  J.  This  action  was  brought  in  a  justice's  court. 
It  was  brought  in  trespass  for  cutting,  carrying  away  and  con- 
verting to  the  use  of  the  defendant  three  tons  of  salt  grass 
growing  upon  a  tract  of  land  containing  two  and  a  half  acres, 
the  property  of  the  plaintiff.  There  was  a  verdict  by  a  jury 
in  favor  of  the  plaintiff  and  judgment  thereon. 

An  appeal  was  lodged  in  the  Common  Pleas.  When  the 
cause  came  on  for  trial  the  counsel  for  the  defendant  moved 
that  the  suit  be  dismissed  upon  the  ground  that  the  title  to 
real  estate  came  in  question. 

The  court  ordered  that  the  suit  be  dismissed  and  the  judg- 
ment below  be  reversed,  and  that  the  defendant  recover  costs 
of  suit  to  be  taxed. 

It  appears  from  a  return  made  by  the  judges  in  response 
to  a  rule  upon  them,  that  in  the  trial  in  the  Court  of  Common 
Pleas  the  following  was  the  course  of  events :  The  plaintiff 
relied  upon  possessory  acts  exerted  by  him  upon  the  land  in 
question  as  the  only  evidence  of  his  interest  in  the  land  from 
which  the  hay  was  cut.  When  the  plaintiff  rested  his  case 
the  defendant  proceeded  with  his  defence. 

He  offered  a  surveyor  who  located  the  locus  in  quo  within 
the  description  contained  in  a  deed  from  one  Freeman  to  one 
Samuel  A.  Meeker,  and  alleged  that  he,  the  defendant,  had 
authority  from  an  executor  of  said  Meeker,  deceased,  who  was 
in  possession  of  a  part  of  the  premises,  to  enter  upon  the 
same. 

The  plaintiff  objected  to  the  admission  of  this  testimony. 
The  defendant  moved  that  the  suit  be  dismissed,  and  it  was 
dismissed  as  already  stated,  on  the  ground  that  title  to  land 
came  in  question  and  so  the  court  had  no  jurisdiction. 

In  regard  to  the  proper  judicial  conduct  of  justices'  court 
and  Courts  of  Common  Pleas,  upon  appeal  in  actions  where 
evidence  of  title  to  land  is  proffered,  tlie  following  proposi- 
tions may  be  regarded  as  settled  by  former  adjudications : 

First.  That  in  actions  involving  a  trespass  upon  land,  if  the 
plaintiff  rests  his  case  upon   proof  of  a   possession    in    fact 
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which  was  invaded,  no  question  of  title  within  the  meaning 
of  the  Justices'  act  arises.  If,  however,  his  case  rests  not 
upon  an  actual  possession,  but  upon  a  constructive  possession, 
arising  from  the  fact  tliat  he  has  documentary  or  other  legal 
title,  such  legal  title  is  not  provable  in  these  courts,  and  the 
action  must  be  dismissed.  Hill  v.  Carter ,  1  Harr.  87 ; 
Campjield  v.  Johnson,  1  Zah.  83 ;  Gh-egory  v.  Kanouse,  6 
Halst.  62  ;  Dickerson  v.  Wadsworth,  4  Vroom  357  ;  Osborne 
V.  Butcher,  2  Butcher  308. 

Second.  If  in  any  action  in  these  courts  the  defendant 
proffers  in  evidence  testimony  which,  if  established,  is  a  defence, 
and  such  testimony  involve  the  establishment  of  legal  title  in 
the  defendant  or  a  third  party,  such  testimony  is  not  admis- 
sible. 

Third.  If  such  offer  on  the  part  of  the  defendant  is  to 
])rove  legal  title  in  him  or  in  a  third  person  under  whose 
authority  the  defendant  justifies  the  act  for  which  he  is  sued, 
tlien  if  he  has  not  filed  a  plea  of  title  and  given  bond  pur- 
suant to  the  provisions  of  the  twenty-fifth  section  of  the  Small 
Cause  act,  the  court  may  proceed  to  judgment  without  regard 
to  such  offer.     Ilessler  v.  Fleming,  12  Vroom  108. 

Fourth.  If  the  offer  on  the  part  of  the  defendant  is  not  to 
prove  title  in  himself,  or  in  some  third  party,  under  whose 
authority  he  justifies,  but  is  to  prove  absence  of  title  in  the 
plaintiff  merely,  the  action  should  be  dismissed.  Messier  v. 
Fleming,  supra. 

The  facts  in  the  present  case  bring  it  within  the  third 
proposition.  The  plaintiff  having  rested  his  right  to  the  locu^ 
in  quo  upon  proof  of  an  actual  possession,  the  defendant  puts 
his  defence  upon  an  entry  justifiable  under  an  authority 
derived  from  a  third  person  who  had  the  legal  title.  Had  he 
interposed  a  plea  of  title  and  filed  a  bond,  the  action  in  the 
court  below  would  been  arrested  at  that  point. 

He  did  not  do  so,  and  therefore  placed  himself  in  the  posi- 
tion of  waiving  his  defence  so  far  as  it  rested  upon  a  justifica- 
tion by  reason  of  having  himself  the  legal  title,  or  by  reason 
of  having  authority  from  some  one  in  whom  such  title 
resided. 
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The  action,  so  far  as  this  point  was  involved,  should  have 
been  decided  upon  the  other  evidence  in  the  cause,  and  not 
dismissed  for  want  of  jurisdiction. 

There  was,  however,  as  appears  by  the  record  before  us, 
another  obstacle  in  the  way  of  the  Court  of  Common  Pleas 
entertaining  the  action  at  all.  The  case  was  never  legally 
before  the  appellate  court  for  trial.  This  appears  from  the  fact 
that  the  action  in  the  court  below  was  tried  by  a  jury,  that 
an  imperfect  affidavit  for  appeal  was  filed  with  the  justice, 
and  a  motion  was  made  in  the  Court  of  Common  Pleas  to 
dismiss  the  appeal  upon  that  ground,  which  motion  was 
refused.  The  affidavit  was  in  the  following  words  :  "  The 
appeal  is  not  taken  for  the  purpose  of  delay,  but  in  good 
faith,  for  the  reason  that  he,  the  defendant,  is  advised  by  his 
counsel  that  the  judgment  entered  before  the  justice  is  erro- 
neous and  will  be  reversed  upon  appeal."  While  rigid  verbal 
conformity  to  the  words  of  the  statute  is  not  now  required, 
yet  it  must  appear  from  the  affidavit  that  the  appeal  is  not 
prosecuted  for  the  purpose  of  delay,  and  that  the  party 
believes  he  has  a  just  and  legal  defence  upon  the  merits. 
Snover  v.  Tinsman,  9  Vt-oom  210,  and  cases  there  cited.  The 
second  requirement  does  not  appear  in  the  affidavit  filed  in 
this  case. 

The  affiant  says  that  he  is  advised  by  his  counsel  that  cer- 
tain facts  exist.  This  is  not  the  oath  required  by  the  act. 
Then,  again,  he  does  not  say  that  he  is  even  advised  that  he 
has  a  just  and  legal  defence  upon  the  merits,  but  says  that  for 
some  cause,  technical  it  may  be  or  otherwise,  the  judgment 
before  the  justice  is  erroneous  and  will  be  reversed.  This 
affidavit  failed  in  letter  and  substance  to  meet  the  statutory 
requirement,  and  should  have  been  so  treated  by  the  appel- 
late court.     That  court  should  have  dismissed  the  appeal. 

The  judgment  of  the  Common  Pleas  dismissing  the  action 
and  reversing  the  judgment  below  is  now  reversed,  with  costs. 
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STATE,     ABRAHAM    DECKER,    PROSECUTOR,    V.     CHARLES 
FREDERICKS. 

1.  A  vendor  of  a  horse,  sold  by  his  agent  authorized  merely  to  sell  for  a 
fixed  sum,  is  not  responsible  for  a  breach  of  a  warranty  made  by  such 
agent. 

2.  An  innocent  vendor  is  not  liable  in  an  action  for  deceit  brought  for 
the  fraudulent  representation  of  his  agent. 

3.  Although  the  principal  may  have  knowledge  of  defects  in  the  horse, 
he  is  not  bound  to  disclose  them,  and  is  an  innocent  vendor  unless  he 
authorized  the  agent  to  make  misrepresentations  or  use  some  artifice 
to  conceal  defects. 

Argued  at  June  Term,  1885,  before  Justices  Knapp  and 
Reed. 

For  the  prosecutor,  E.  Emley. 

For  the  defendant,  Henry  T.  Drury. 

The  opinion  of  the  court  was  delivered  by 

Reed,  J.  The  judgment  before  us  is  one  rendered  in  the 
Passaic  Pleas,  affirming  a  judgment  in  the  District  Court  of 
Paterson. 

It  was  decided  in  the  Common  Pleas  upon  a  state  of  the 
case  settled  by  the  judge  of  the  District  Court.  The  question 
before  us,  as  it  was  before  the  Common  Pleas,  is  whether 
upon  the  face  of  the  case  as  settled  any  error  of  law  appears 
in  the  determination  of  the  District  Court.  If  not,  then  the 
judgment  before  us  affirming  the  determination  of  the  lower 
court  is  correct. 

It  appears  from  the  settled  case  and  record  before  us  that 
the  complaint  was  that  the  plaintiff  bargained  with  one  Zeluff, 
an  agent  of  the  defendant,  to  purchase  of  him  a  bay  mare  for 
%%b ;  that  Zeluff  knowing  the  mare  to  be  unkind,  untrue  and 
balky,  diseased,  lamed,  crippled  and  unfit  for  use,  falsely  war- 
ranting the  hor.se,  excepting  a  .split  on  the  front  right  foot,  to 
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be  an  excellent  draught  horse,  and  to  be  gentle  and  kind,  sold 
the  said  mare  to  plaintiff;  that  the  mare  was  at  the  time  of 
the  warranty  sick,  diseased,  crippled  and  not  gentle,  but 
unkind  and  balky,  and  entirely  unfit  for  use. 

The  cause  was  tried  before  the  court  without  a  jury,  and 
the  following  is  the  return  of  the  findings : 

"  And  I  do  certify  that  I  found  and  determined  as  questions 
of  fact,  that  at  the  time  mentioned  in  the  state  of  demand, 
and  in  the  city  of  Paterson,  the  defendant,  by  his  duly  author- 
ized agent  for  that  purpose,  one  Nelson  Zeluff,  together  with 
one  Henry  S.  Wrightenour,  sold  the  said  mare  of  the  defend- 
ant to  the  plaintiff  for  the  price  of  $65,  then  and  there  paid 
by  the  plaintiff  into  the  hands  of  said  Zeluff,  who  on  the 
same  day  paid  said  amount  to  the  defendant,  who  informed 
the  defendant  that  he  had  sold  said  mare  to  the  plaintiff  for 
said  sum ;  that  upon  said  sale  the  said  Zeluff  and  Wrightenour 
both  assured  and  represented  to  the  plaintiff  that  the  said 
mare  was  a  good,  true  horse  to  pull,  and  would  be  a  good 
horse  for  the  plaintiff's  business,  which  business  they  both 
knew  to  be  a  peddler  of  kindling  wood ;  that  she  was  a  little 
lame  from  a  split  in  one  foot,  but  that  she  would  not  get  more 
lame,  as  the  defendant  had  worked  her  every  day  and  she  got 
no  lamer,  and  that  she  would  do  the  plaintiff's  work  well. 

"  The  defendant  had  advertised  the  said  mare  for  sale  in  the 
Paterson  newspapers,  which  was  known  to  said  Zeluff  and 
AVrightenour,  and  before  the  sale  the  defendant  expressly 
authorized  said  Wrightenour  to  sell  the  mare  for  $65  to  the 
plaintiff. 

"  I  also  found  as  fact  that  the  said  mare  was  a  confirmed 
balky  horse  at  the  time  of  said  sale ;  tliat  while  the  defendant 
owned  her,  and  when  driven  by  said  Zeluff  in  presence  of"  the 
defendant,  she  had  balked  with  them  and  refused  to  draw ;  that 
the  fii'st  time  plaintiff  drove  her  afler  the  sale  the  plaintiff 
with  said  Wrightenour  went  a  short  distance  out  of  Paterson 
for  a  load  of  wood,  and  the  mare  frequently  and  so  obstinately 
balked  that  they  were  oliliged  to  unhitch  her  and  leave  the 
wagon  on  the  road,  and  that  she  afterwards  continually  balked 
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with  the  plaintiff,  and  that  she  very  soon  became  so  lame  in 
the  foot  with  the  split  hoof  that  she  was  totally  unfit  to  work, 
and  the  plaintiff  could  not  on  that  account  use  her  to  do  his 
work. 

"Said  Wrightenour  was  sworn  as  a  witness  on  the  part  of 
the  plaintiff,  and  testified  that  on  the  day  of  the  sale,  or  the 
day  before  the  sale,  the  defendant  had  authorized  him  to  sell 
said  mare  to  the  plaintiff  for  '^65,  but  that  defendant  had  not 
authorized  Mr.  Wrightenour  to  make  any  statement  or  repre- 
sentation as  to  the  character  or  quality  of  the  mare. 

"  The  above  facts  having  been  proven  by  the  plaintiff's  wit- 
nesses he  rested  his  case,  and  the  defendant's  attorney  moved 
for  a  nonsuit,  which  I  refused  to  grant,  considering  that  the 
plaintiff  was  bound  by  the  representations  of  his  servants  or 
agents  made  at  the  time  of  the  sale. 

"  I  also  found  as  fact  in  the  case  that  at  the  time  of  the  sale 
the  defendant  knew  that  the  said  mare  was  untrue  and  balky, 
and  that  her  split  hoof  would  render  her  incapable  of  per- 
forming the  plaintiff's  work. 

"I  further  certify  that  for  some  time  before  and  at  the  time 
of  said  sale  of  the  mare,  the  said  Nelson  Zeluff  was  in  the 
employ  of  the  defendant  as  his  hired  man,  and  had  charge  of 
said  mare  and  of  defendant's  stable,  and  was  the  regular  hired 
man  of  the  defendant." 

The  following  case  against  the  defendant  appears  from  the 
foregoing  return : 

The  defendant  had  a  horse  which  he  knew  was  diseased 
and  balky.  He  authorized  Zeluff  and  Wrightenour  to  sell 
her  for  $65.  Both  agents  knew  that  she  was  unsound  and 
balky.  At  the  time  of  the  sale  they  represented  her  to  the 
plaintiff  as  sound  and  a  true  puller. 

As  the  law  is  settled  in  this  state  I  do  not  perceive  how  any 
right  of  action  arises  against  the  defendant  because  of  the 
falsity  of  the  agent's  representations.  Zeluff  and  Wrightenour 
were  each  special  agents  to  sell  the  mare.  They  were  ^not 
expressly  authorized  to  make  any  warrant}-  or  representation 
relative  to  the  quality  of  the  mare.     No  implied  antliority  to 
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warrant  arose  by  reason  of  this  agency  for  the  purpose  of 
making  a  sale.     Cooley  v.  Perrine,  12  Vroom  322. 

Nor  does  any  action  arise  within  the  exception  noticed  in 
the  opinion  in  the  Supreme  Court  delivered  in  the  case  of 
Cooley  V.  Perrine,  namely,  that  a  principal  is  responsible  for 
the  fraud  of  his  agent,  committed  in  the  course  of  his  employ- 
ment, for  the  benefit  of  his  employer. 

For  if  this  action  can  be  treated  as  one  for  deceit,  and  not 
for  breach  of  Avarranty  merely,  in  view  of  the  pleading,  yet 
no  participation  in  the  fraudulent  representation  on  the  part 
of  the  principal  is  charged  or  proven  in  the  case.  He  had  the 
right  to  sell  this  horse,  and  to  authorize  his  agent  to  sell  her, 
although  he  knew  that  she  possessed  the  faults  proven.  He 
was  not  responsible  for  not  revealing  or  for  his  agent's  failure 
to  reveal  the  defects,  so  long  as  no  misrepresentation  was  made 
or  artifice  used  to  disguise  the  defect. 

The  law  was  settled  in  Beninger  v.  Cormn,  4  Zab.  257,  to 
this  effect,  and  it  was  ruled  that  a  failure  on  the  part  of  the 
vendor  to  disclose  unsoundness  or  faults  was  not  fraud  at  law. 

The  defendant,  therefore,  was  an  innocent  vendor,  as  he 
neither  authorized  any  representations  to  be  made  or  artifice  to 
be  used  to  conceal  defects,  by  his  agent,  in  efifecting  the  sale. 
To  what  degree,  then,  is  the  fraudulent  representation  of  his 
agent  imputable  to  him  ?  That  his  contract  is  affected  by  this 
fraudulent  conduct  on  the  part  of  his  agent  is  not  a  matter  for 
discussion,  but  the  extent  of  its  operation  has  been  discussed, 
and  has  been  settled  in  this  court  in  the  case  of  Kennedy  v. 
McKay,  14  Vroom  288.  The  doctrine  settled  by  that  case  is 
that  the  purchaser,  upon  discovery  of  the  fraud,  can  treat  the 
contract  as  voidable  because  of  the  fraud  which  led  to  it,  and 
he  can  rescind  by  returning  the  property  purchased  and  sue  the 
principal  for  the  consideration  paid,  or  he  can  retain  the  fruits 
of  the  contract  and  bring  his-  action  against  the  agent  who 
made  the  fraudulent  representations,  for  deceit.  This  is  the 
extent  of  his  remedies.  He  cannot  sue  the  principal  for  the 
deceit  of  his  agent. 
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In  either  aspect,  treating  the  present  action  as  one  for  breach 
of  warranty  or  deceit,  the  judgment  below  was  erroneous 
and  should  be  reversed,  with  costs. 


THE  STATE,  THE  ATLANTIC  CITY  WATER  WORKS  COM- 
PANY, PROSECUTORS,  v.  CONSTANT  SMITH,  COLLECTOR 
OF   EGG   HARBOR  TOWNSHIP,   IN    ATLANTIC  COUNTY 

1.  There  is  conferred  upon  a  township  committee  tlie  power  to  order 
money  to  be  raised  by  taxation  to  pay  the  interest  upon  bonds  legally 
issued  by  the  township.  Rev.,  p.  1202,  §  49.  Notes  were  given  at  the 
maturity  of  some  bonds  for  their  amount  to  the  holders  of  them. 
Held,  that  the  township  committee  could  order  money  to  be  raised  to 
pay  the  interest  upon  these  notes. 

2  A  vote  at  a  township  meeting  that  money  be  raised  to  repair  a  wharf, 
the  township  having  no  authority  by  statute  to  own  or  repair  a  wharf, 

is  illegal.  .  ,    ,  r     u     i 

3.    A  vote  to  raise  a  sum  for  fees  not  otherwise  provided  for  by  law  is 

obscure  and  illegal.  '  ,  j  • 

4  A  vote  to  raise  money  to  defray  expenses  of  a  suit,  if  needed,  against 
a  party  for  obstructing  a  public  road  and  ditch,  is  within  the  power  of 
the  town  meeting. 

On  ceriioran. 

This  writ  brings  up  an  assessment  against  the  prosecutors 
for  taxes  upon  their  property  in  Egg  Harbor  township. 

For  the  prosecutors,  Thompson  and  EndicoU. 

For  the  defendant,  /.  /,  Orandall. 

Argued  at  June  Term,  1885,  before  Justices  Knapp  and 
Reed. 
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The  opinion  of  the  court  was  delivered  by 

Reed,  J.  The  prosecutors  are  assessed  upon  property  in 
Egg  Harbor  township,  valued  at  $30,000.  They  bring  thi? 
assessment  up  for  the  purpose  of  testing  the  legality  of  several 
items  for  which  this  tax  was  levied. 

The  township  assessor  assessed,  by  order  of  the  township 
committee,  upon  the  property  of  the  inhabitants  of  the  town- 
ship, tlie  sum  of  $500  for  interest  upon  notes.  There  is  no 
authority  vested  by  statute  in  the  township  committee  to  order 
money  to  be  raised  to  pay  interest  except  it  be  interest  upon 
township  bonds  legally  issued.     Rev.,  p.  1202,  §  49. 

It  is  familiar  law  that  the  committee  must  find  authority 
for  their  acts  in  some  statute.     Cooky  on  Taxation  33. 

There  is  no  statute  whicli  permits  the  committee  to  put  in 
the  tax  budget  a  sum  for  interest  upon  outstanding  indebted- 
ness of  the  township,  except  in  the  instance  already  men- 
tioned. 

It  appears  that  among  the  notes  of  the  township  commit- 
tee which  were  outstanding  there  were  three  notes  given  for 
bonds  which  had  been  issued  by  the  township  of  Egg  Harbor, 
under  an  act,  [Pamph.  L.  1867,  p>-  63,)  and  were  known  as 
turnpike  bonds.  Tlie  bonds  were  canceled  and  notes  were 
given  by  the  committee  in  their  stead.  The  act  of  1867  con- 
ferred upon  the  township  committee  the  power  to  provide  for 
the  payment  of  these  bonds  by  issuing  new  bonds  and  renew- 
ing the  same  from  time  to  time,  and  to  raise  the  amount  of 
the  bonds  by  taxation. 

Tiu;  debt  which  these  bonds  represented  iias  never  been  paid. 
The  holder,  if  the  bonds  liad  matured,  was  entitled  to  new 
bonds  or  the  money  which  they  represented.  The  committee 
had  the  power  to  pay  them  in  toto  by  the  levy  of  a  tax.  I 
think  tlicy  have  tlie  power  to  pay  the  interest  in  the  same  way. 
Th(!  notes  were  obviously  given  as  a  memorandum  to  avoid 
the  formality  attending  the  issuance  of  new  bonds,  and  prob- 
ably in  the  expectation  that  they  would  be  speedily  paid.  So 
far  as  the  amount  due  upon  the  note  which  represents  those 
bonds  is  involved,  I  think  the  levy  should  stand;  unless  this 
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can  be  fixed  by  agreement  the  court  will  adjust  it  upon 
further  testimony  as  to  what  interest  is  due.  The  remainder 
of  the  sum  of  §500  is  improperly  placed  in  the  levy.  The 
next  item  attacked  is  the  sum  of  §100  to  repair  the  public 
wharf  at  Somers'  Point.  No  statute  has  been  named  which 
coalers  upon  this  township  the  right  to  own  or  repair  a  wharf. 
There  is  no  authority  to  raise  money  by  taxation  for  this 
purpose. 

The  third  item  objected  to  is  the  sum  of  $250  for  fees  not 
otherwise  provided  for.  This  is  entirely  obscure.  It  gives  no 
information  as  to  the  nature  of  the  fees,  and  so  it  is  not 
apparent  that  they  are  within  the  scope  of  the  purposes  for 
which  the  town  meeting  have  the  right  to  raise  money.  State, 
Vei'hule,  pros.,  v.  Saalman,  8  Vroom  156. 

The  fourth  item  objected  to  is  §100  voted  by  the  township 
meeting  to  defray  expenses  of  a  suit,  if  needed,  with  the  water 
company  for  obstruction  of  the  road  and  ditch  leading  to 
Adams'  landing. 

It  is  argued  that  this  money  is  voted  for  to  be  used  upon  a 
contingency,  and  that  there  is  no  power  in  the  town  meeting 
to  vote  money  to  be  raised  by  taxation  m  hich  may  not  be 
required.  I  do  not  concur  in  this  view.  The  working, 
repairing  and  keeping  in  order  of  the  public  roads  in  the 
township  is  one  of  the  purposes  for  which  the  town  meeting 
is  expressly  authorized  to  vote  money.  Rev.,  p.  1194,  §  11. 
The  removal  of  obstructions  from  these  public  thoroughfares 
is  one  of  the  most  important  functions  of  the  township  officers. 
The  form  of  the  vote  in  this  instance  indicates  that  obstruc- 
tions exist  in  the  road  mentioned,  and  that  a  suit  may  be 
necessary  to  remove  them,  it  was  within  the  discretion  of 
the  town  meetinir  to  vote  this  monev  for  the  assertion  of  the 
township's  right  to  maintain  the  proper  condition  and  width 
of  this  road.  That  this  money  may  never  be  used  is  not  an 
objection  so  long  as  there  is  no  abuse  of  discretion.  The 
amounts  required  for  the  different  township  })urposes  must 
always  be  a  matter  of  estimate,  and  the  several  amounts  may 
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or  may  not  be  expended.  Whether  they  will  all  be  needed 
depends  upon  contingencies. 

The  fifth  reason  attacks  the  assessment  of  $10.12  upon  the 
property  of  the  prosecutors  as  part  of  a  school  tax  of  $20, 
ordered  at  an  annual  meeting  of  the  inhabitants  of  School 
District  No.  14. 

No  notice  of  this  object  or  of  the  amount  of  money  to  be 
raised  was  given  in  conformity  with  section  86  of  the  act  con- 
cerning schools.     Rev.  p.  1084. 

The  sixth  reason  attacks  the  assessment  of  $4.12  as  a  part 
of  the  sum  of  $50,  voted  at  the  annual  meeting  held  in  Dis- 
trict No.  15,  to  maintain  a  free  public  school.  The  certificate 
does  not  show  that  ten  days'  notice  was  given  in  conformity 
with  the  above  section  of  the  act.  State  v.  Hai'dcastle,  2 
Butcher  143. 

The  result  is  that  the  assessment  for  that  portion  of  the 
$500  assessed  for  the  payment  of  interest  upon  notes  not 
required  to  pay  interest  upon  the  notes  given  for  bonds,  is  set 
aside.  Also  the  assessment  for  the  $100  for  repairing  wharf^ 
and  the  assessment  for  the  district  school  tax  is,  as  to  the  por- 
tion assessed  upon  the  prosecutors,  vacated.  The  remainder 
of  the  assessment  is  affirmed. 


GEORGE  POTTS  ET   AL.   v.   THE   POINT   PLEASANT  LAND 
COMPANY. 

"When  the  declaration  is  for  breach  of  covenant,  and  tlie  plaintiff  avers 
due  performance  on  the  part  of  the  plaintiff,  and  the  defendant  pleaded 
that  the  performance  of  the  work  was  a  condition  precedent  to  plain- 
tiffs' right  to  payment  and  non-performance  by  plaintifls  of  said  work, 
a  replication  averring  that  plaintiffs  tendered  themselves  ready  and 
willing  to  perform,  is  a  departure  from  the  declaration. 


On  demurrer  to  replication. 
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Argued  at  June  Term,  1885,  before  Justices  Knapp  and 
Reed. 

For  the  demurrants,  James  Buchanan. 
For  the  plaintiffs,  Fredenck  Parker. 

The  opinion  of  the  court  was  delivered  by 

Reed,  J.  The  declaration  is  for  breach  of  covenant.  It 
sets  out  a  contract  under  seal,  by  the  terms  of  which  the  plain- 
tiff was  to  perform  for  the  defendants  certain  work  in  filling 
and  grading  certain  lots  and  claying  certain  sidewalks  at 
Point  Pleasant.  It  then  declares  that  the  defendants  did 
covenant,  in  consideration  of  the  faithful  performance  of  the 
said  work,  to  pay  eighteen  cents  per  cubic  yard  for  the  sand 
or  clay  removed,  the  payment  to  be  made  by  a  deed  of  real 
estate,  by  an  assignment  of  certain  mortgages,  by  orders  for 
guano  and  by  the  payment  of  cash. 

It  then  avers  the  due  performance  of  the  work  on  the  part 
of  the  plaintiffs,  and  the  failure  of  the  defendants  to  perform 
their  covenant  to  make  payment  according  to  the  terms  of 
their  contract. 

To  this  declaration  the  defendants  pleaded,  among  others, 
the  plea  that  the  performance  of  the  work  was  a  condition 
precedent  to  the  plaintiffs'  right  to  payment,  and  that  the  plain- 
tiffs had  not  performed  the  said  work. 

To  this  plea  the  plaintiffs  replied  that  although  they  ten- 
dered themselves  ready  and  willing  to  complete  the  said  work, 
the  defendants  notified  them  to  remove  from  the  defendants' 
land  all  the  plaintiffs'  material,  tools  and  working  implements, 
by  reason  of  which  they  were  prevented  from  continuing  said 
work  according  to  the  terms  of  the  contract.  To  this  repli- 
cation a  demurrer  was  filed. 

The  point  of  the  demurrants  upon  the  argument  was  that 
the  ground  upon  which  the  plaintiffs  based  their  right  of 
action  in  their  replication,  was  a  clear  departure  from  the 
position  taken  by  them  in  their  declaration. 
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The  counsel  for  the  plaintiffs  contended  that  the  replication 
fortified  the  case  made  by  the  declaration,  and  so  was  legiti- 
mate. The  design  of  a  replication  is  to  put  upon  the  record 
some  new  facts  which  show  that,  notwithstanding  the  exist- 
ence of  the  matters  pleaded  by  the  defendants,  the  declaration 
is  yet  true. 

Thus,  if  plaintiff  declares  upon  a  statute,  and  defendant 
pleads  that  it  is  repealed,  a  replication  that  it  has  been  revived 
by  a  subsequent  act,  is  good.  For  the  reviving  act  gives 
renewed  effect  to  the  first,  on  which  the  action  is  founded. 
Gould  on  Plead.  455. 

So,  if  in  trespass  the  defendant  justifies  for  a  distress  dam- 
age feasant,  the  plaintiff  may  reply  that  the  defendant  after- 
wards converted  to  his  own  use,  for  this  shows  the  taking  to 
be  a  trespass  ah  initio.     Comyn's  Dig.,  tit.  '^  Pleader,"  T[  11. 

These  are  obvious  instances  of  a  fortification  of  the  position 
first  taken  by  the  pleader.  But  in  the  two  pleadings  of  the 
plaintiffs  in  the  present  case  it  appears  manifest  that  the 
grounds  upon  which  the  plaintiff  rests  his  claim  is  in  each 
distinct.  He  assumes  on  each  that  he  has  a  condition  to  per- 
form as  a  precedent  to  his  right  to  recover  compensation.  He 
first  says  "  I  performed  it."  He  next  says  "  I  did  not  per- 
form it,  but  was  ready  to  do  so,  and  you  hindered  me." 

The  performance  of  such  a  condition,  and  an  excuse  for  not 
performing  it,  are  matters  so  distinct  that  good  pleading 
requires  the  certain  averment  of  that  one  upon  which  the 
party  relies.  They  are  so  treated  by  INIr.  Chitty,  he  giving  the 
rules  that  regulate  the  pleading  of  a  performance  of  condi- 
tions precedent,  and  also  the  averments  necessary  in  setting 
out  an  excuse  of  performance  by  the  plaintiff.  In  regard  to 
the  latter  he  remarks :  "  In  stating  an  excuse  for  non-per- 
formance of  a  condition  precedent,  the  plaintiff  must  in 
general  show  that  the  defendant  either  prevented  the  perform- 
ance or  rendered  it  unnecessary  to  the  prior  act  by  his  neglect 
or  by  his  discharging  the  plaintiff  from  performance."  Chitty 
on  Plead.,  p.  326. 

But  the  point  involved  here  is  not  new.    Tl:us,  Mr.  Gould, 
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citing  Co.  Litt.  304  a,  and  1  Sid.  10,  says  :  "  If  in  covenant 
broken  the  defendant  pleads  performance  on  general  terms, 
and  the  plaintiff  replies  non-performance  of  a  particular  act, 
a  rejoinder  that  the  defendant  was  ready  to  perform,  and 
tendered  performance,  and  that  the  plaintiff  prevented  it,  is  a 
departure  from  the  plea;  performance,  and  tender  and  refusal 
being  distinct  and  inconsistent  grounds  of  defence.  The  mat- 
ter rejoined  should  have  been  pleaded  in  the  first  instance." 
Gould  on  Plead.  455. 

In  the  present  case  the  plaintiffs  rest  their  case  upon  per- 
formance of  a  preceding  covenant.  In  the  case  mentioned  by 
Mr.  Gould  the  defendant  rested  his  defence  upon  the  perform- 
ance of  his  covenant. 

In  neither  case  could  the  parties. in  a  subsequent  pleading 
shift  their  ground  of  attack  or  defence  from  performance  to 
an  excuse  for  non-performance. 

There  should  be  judgment  for  the  defendants,  with  costs. 


THE  STATE,  JOHN  FITZGERALD  AND  JOHN  CLINTON, 
PROSECUTORS,  v.  THE  MAYOR  AND  COMMON  COUNCIL 
OF  NEW  BRUNSWICK. 

1.  An  act  {Piimph.  L.  1885,  p.  \(S\^,)  which  provides  tliat  no  person  shall 
be  removed  from  office  or  employment  in  the  police  department  of  any 
city  for  political  reasons,  or  for  any  other  than  certain  prescribed 
causes,  and  also  provides  a  method  of  trial  for  all  officers,  is  a  general 
act  and  constitutional. 

2.  For  the  purposes  of  this  legislation  cities  constitute  a  class. 


Tliis  writ  of  certiorari  brings  up  a  resolution  of  the  com- 
mon council  declaring  vacant  the  offices  of  the  chief  of  police 
and  patrolmen  in  the  city  of  New  Brunswick,  and  the  resolu- 
tion appointing  another  chief  of  police  and  other  policemen 
in  the  places  declared  vacant. 

Argued  at  Jiuie  Term,  1885,  before  Justices  Depue,  Scud- 
DER  and  Reed. 
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For  the  prosecutors,  W.  P.  Voorhees  and  Alan  H.  Strong. 

For  the  defendants,  /.  K.  Rice  and  C.  T.  Cowenhoven. 

The  opinion  of  the  court  was  delivered  by 

Reed,  J.  On  the  evening  of  July  6th,  1885,  the  common 
council  of  the  city  of  New  Brunswick,  by  a  majority  vote, 
declared  that  the  offices  of  chief  of  police  and  of  patrolmen 
in  the  city  of  New  Brunswick  were  vacant.  Afterwards,  on 
the  same  evening,  a  new  chief  of  police  and  new  patrolmen 
were  voted  for,  and  upon  receiving  a  majority  of  votes  were 
declared  to  be  appointed  to  the  places  of  the  officers  whose 
positions  had  recently  been  declared  vacant. 

This  writ  brings  up  these  resolutions,  and  they  are  attacked 
on  the  ground  that  the  common  council  had  no  power  to  so 
vacate  and  fill  the  respective  offices. 

It  is  admitted  that  no  cause  was  assigned  for  the  vacation 
of  the  offices,  nor  any  hearing  accorded  to  the  officials  previous 
to  the  passage  of  the  resolutions.  The  proceedings  were  taken 
in  asserting  an  absolute  power  of  removal  of  the  old  force  at 
the  will  of  the  appointing  body.  It  is  not  denied  that  up  to 
March  25th,  1885,  the  power  which  was  exercised  by  the 
common  council  was  lodged  in  that  body.  The  power  of  the 
common  council  previous  to  that  date  seems  to  have  been 
defined  by  an  ordinance  passed  in  1870,  which  provided  that 
every  person  appointed  under  the  provisions  of  the  ordinance 
to  establish  and  regulate  the  police  department  of  the  city  of 
New  Brunswick  should  continue  in  office  until  the  office  for 
which  he  shall  have  been  appointed  shall  be  declared  vacant, 
or  until  another  person  shall  be  appointed  to  succeed  him  and 
shall  enter  upon  the  duties  of  his  office.  The  action  of  the 
common  council  now  before  us  was  in  strict  compliance  with 
the  provisions  of  this  ordinance. 

On  the  25th  of  March,  1885,  an  act  was  passed  by  the 
legislature  which  Mas  designed,  obviously,  to  restrict  the 
theretofore  unrestrained  power  of  removal  of  officers  or 
employees  in  the  police  departments  of  some  cities.  i 
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The  first  section  of  this  act  provides  that  in  the  several 
cities  of  the  state  the  officers  and  men  employed  by  municipal 
authority  in  the  police  department  of  any  city  shall  severally 
hold  their  respective  offices,  and  continue  in  their  respective 
employment  iis  such  municipal  officers  and  employees,  during 
good  behavior,  efficiency,  and  residence  in  such  city,  except 
where  by  statute  the  term  of  office  of  any  such  officer  and 
employee  is  determined  and  fixed,  and  does  not  depend  upon 
the  pleasure  of  any  munloipal  officer,  officers  or  board  author- 
ized to  make  appointment  or  employment  in  said  department. 

It  further  provides  that  no  person  shall  be  removed  for 
political  reasons  or  for  any  other  cause  than  incapacity,  mis- 
conduct, non-residence  or  disobedience  of  just  rules  and  regu- 
lations established  for  the  police  department  of  such  city. 

The  fifth  section  of  the  act  provides  for  the  method  in  which 
charges  shall  be  preferred  against  and  the  manner  in  which 
the  trial  of  any  police  officer  shall  be  conducted. 

If  this  statute  is  not  obnoxious  to  the  criticisms  of  defend- 
ants' counsel  directed  against  its  constitutionality,  it  seems  to 
cover  the  acts  of  the  common  council  under  review.  The 
argument  addressed  to  the  court  to  the  point  that  this  is  a 
general  act,  and  so  would  not  operate  to  repeal  the  provisions 
of  the  charter  of  New  Brunswick  upon  this  special  matter,  is 
not  sound.  Whenever  the  intent  to  repeal  a  special  act  by  a 
general  statute  is  apparent,  the  legislative  intent  will  be  effectu- 
ated. 

It  would  be  difficult  to  frame  an  act  where  the  intent  tc 
reach  and  alter  the  provisions  of  all  city  charters  in  this 
respect  could  be  more  conspicuous  than  in  the  present  statute. 
It  in  terms  applies  to  all  cities  having  policemen  whose  term 
of  service  is  not  fixed  by  statute.  Upon  this  ground  of 
objection  to  the  operation  of  the  act  it  is  clear  that  the  act  is 
intended  to  repeal  this  provision  in  the  charter  of  New 
Brunswick, 

It  is  objected,  however,  that  this  act  is  unconstitutional, 
because  it  is  a  special  statute  regulating  the  internal  affairs^ of 
cities.     That  it  regulates  the  internal  ailairs  of  certain  cities, 
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among  which  is  New  Brunswick,  is  not  a  matter  for  conten- 
tion. The  ground  of  contest  is  in  regard  to  the  character  of 
the  statute  as  to  the  generality  of  its  operation.  The  counsel 
for  defendants  contend  that  the  act  is  a  specimen  of  special 
legislation,  and  that  its  lack  of  generality  consists,  first,  in 
its  failure  to  operate  upon  the  police  departments  of  all  cities ; 
and  second,  its  failure  to  reach  municipalities  not  cities,  yet 
having  police  departments,  the  members  of  which  were 
removable  at  pleasure. 

First,  then,  does  the  failure  of  this  legislation  to  operate 
upon  the  police  departments  of  all  cities  fasten  upon  the  act  a 
special  or  local  character? 

The  test  of  proper  classification  has  been  announced  as  a 
grouping  of  objects  having  characteristics  sufficiently  marked 
and  distinguished  to  make  them  a  class  by  themselves,  having 
regard  to  the  object  of  the  legislation. 

If  we  admit  the  contention  of  the  counsel  for  the  defend- 
ant, to  be  well  grounded,  namely,  that  it  applies  only  to  cities 
whose  police  officers  hold  their  places  at  will,  and  apply  that 
test  to  this  legislation,  it  still  appears  to  conform  to  the  stand- 
ard erected.  The  legislation  applies  to  all  cities  whose  internal 
affairs  are  such  as  permit  the  operation  of  the  terms  of  this 
act.  It  is  appropriate  legislation  in  respect  to  those  cities 
having  police  departments  whose  officers  hold  their  terms  of 
service  at  the  will  of  the  appointing  body,  and  inappropriate 
to  those  cities  whose  policemen  hold  their  places  for  a  fixed 
term  by  authority  of  a  statute. 

Tested  by  the  formula  above  stated  the  legislation  seems 
entirely  above  criticism.  I  am  not  satisfied,  however,  that 
this  rule  can  be  regarded  as  a  universal  test  of  generality  in 
legislation  concerning  the  internal  affairs  of  cities.  In  the 
case  in  which  it  was  first  announced  it  was  clearly  correct.  It 
was  in  the  case  of  Van  Riper  v.  Parsons,  11  Vroom  123. 
The  act  concerning  which  the  rule  was  announced  was  one 
which  repealed  a  feature  of  municipal  government  in  Jersey 
City,  Avhich  was  peculiar  to  that  city  alone.  The  legislation 
destroyed   a   feature   of   municipal   government   which   was 
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anomalous  in  the  affairs  of  the  cities  in  this  state,  and  so  long 
as  the  act  operated  to  extinguish  it  wherever  it  might  exist  it 
was  general  legislation,  although  but  one  city  was  touched  by 
its  operations. 

It  conserved  the  purpose  of  the  constitutional  provision,  in 
that  it  tended  to  produce  homogeneity  of  municipal  govern- 
ment among  the  cities  of  the  state. 

The  test  can  also  be  applied  in  all  instances  where  the  char- 
acteristics which  segregate  the  cities  into  groups  are  the  result 
of  physical  differences.  I  mean  by  this,  differences  in  popu- 
lation, in  location,  or  in  the  character  of  the  industries  carried 
on  in  each. 

The  illustrative  instances  in  former  opinions  of  what  might 
be  regarded  as  a  grouping  by  characteristics  are  nearly  all  of 
this  character.  Examples  of  what  might  be  regarded  as 
general  acts  were  mentioned  arguendo  in  the  opinions  in  the 
following  case.  Thus  a  statute  providing  that  all  cities  con- 
taining a  population  of  over  a  certain  number  should  have  a 
given  number  of  polling-places,  and  cities  containing  a  lesser 
number  should  have  a  prescribed  lesser  number.  Van  Ripet* 
V.  Parsons,  11  Vroovi  1.  A  statute  giving  to  all  cities  bor- 
dering upon  tide-watei  the  power  to  construct  docks  or  pro- 
vide quarantine  regulations.  Anderson  v.  Trenton,  13  Vroom 
486,  or  the  privilege  of  using  such  tide-water  in  connection 
with  their  sewers.  State  v.  Hammer,  13  Vroom  435.  A  stat- 
ute legislating  for  cities  only  having  a  superintendent  of 
wimrves  in  regard  to  such.  Hammer  v.  State,  15  Vroom  667. 
These  are  obvious  instances  of  differences  which  result  from 
physical  causes,  which  the  legislature  cannot  obliterate. 

As  legislation  adapted  to  the  needs  of  such  cities  as  by 
reason  of  physical  causes  have  distinctive  legislative  needs 
cannot  reach  all  cities,  therefore  whenever  it  does  reach  all 
the  cities  which  have  the  features  which  make  such  legislation 
appropriate,  it  is  general. 

In  respect  to  cities  divided  by  such  peculiar  features  ,aii 
appropriate  grouping  is  not  difficult.  When  we  turn  from 
cities  which  differ  by  reason  of  physical  ciuises  to  those  whose 
differences   consist   in  diversities   of  municipal   government 
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merely,  it  seems  to  me  a  matter  of  difficulty  to  recognize  the 
rules  already  announced  as  a  test  of  generality  in  legislation. 

At  the  time  of  the  adoption  of  the  constitutional  amend- 
ments there  were  innumerable  diversities  in  the  features  of  the 
municipal  government  in  different  cities  resulting  from  pre- 
vious individual  charters.  There  may  have  been  several 
different  methods  of  organizing  a  school  board  or  a  police 
board ;  as  many  methods  of  procedure ;  as  many  modes  of 
appointing  ;  of  discharging ;  of  paying  teachers  or  policemen. 
One  school  board  may  have  had  power  to  furnish  books  for 
all  the  pupils  in  the  public  schools,  another  board  power  to 
supply  indigent  pupils  only,  and  still  another  board  no  power 
to  furnish  books  to  any  pupil.  Now,  it  is  obvious  that  the 
creation  of  such  diversities  since  the  adoption  of  the  present 
constitution  would  be  beyond  the  ability  of  the  legislature. 
It  would  be  impossible,  for  instance,  for  the  legislature  to 
create  a  board  of  education  in  one  city  which  would  have 
power  of  a  certain  scope,  and  in  another  city  a  board  with 
authority  of  a  different  kind. 

Now,  it  seems  to  me  that  aside  from  repealing  acts  like  that 
under  consideration  in  Van  Riper  v.  Parsons,  supra,  legisla- 
tion which  applies  to  a  city  which  has  no  characteristic,  or  to 
more  than  one  city  each  having  no  characteristic  to  distin- 
guish it  or  them  from  all  other  cities,  except  such  peculiarities 
of  government  as  are  created  by  previous  local  legislation,  is 
not  general  legislation.  And  I  think  this  is  so  even  if  the 
legislation  appertains  only  to  the  changing  or  modification  of 
the  feature  which  marked  the  nine  cities  to  which  it  applies  as 
a  group. 

If  one  city  only,  for  instance,  has  a  school  board  with 
power  to  furnish  books  for  children,  I  do  not  perceive  why 
an  act  changing  this  power  to  one  which  gives  authority  to 
furnish  books  to  indigent  children,  or  vice  versa,  is  a  general 
act,  because  it  applies  to  all  cities  witli  boards  having  power 
to  purchase  books.  The  classification  is  vicious,  because  it 
depends  upon  previous  local  legislation.  The  recognition  of 
sucli  local  legislation   by  relying  upon  it  as  a  foundation  for 
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new  legislation  which  only  changes,  perpetuates  or  perhaps 
increa.'^e.-j  the  previous  local  or  sjjecial  features  created  by 
special  chai-ters,  is  as  inimical  to  the  constitutional  provision 
as  if  the  last  legislation  created  the  diversity  which  it  perpetu- 
ates. If  all  the  special  features  of  our  city  charters  can  be 
changed  with  only  the  feeble  restriction  that  the  statute  which 
changes  them  it  shall  apply  to  any  other  city  or  cities  which 
may  happen  to  have  similar  features,  then  it  will  be  a  distant 
day  when  that  homogeneity  in  the  municipal  governments  of 
the  state,  which  the  constitutional  amendment  was  designed  to 
bring  about,  will  be  attained.  My  view  is  that  any  legisla- 
tion touching  any  branch  of  municipal  government  which  is 
common  to  all  cities,  must  include  all  cities,  or  reduce  all 
cities  to  uniformity  in  respect  to  the  particular  with  which  the 
legislation  deals.  Schools,  police,  poor,  streets,  are  common 
to  all  cities ;  therefore,  any  legislation  which  applies  in  any 
respect  to  one  of  these  subjects  must  apply  to  all  municipali- 
ties alike.  An  exception  to  this  rule  is  admitted  in  the  case 
of  repealing  acts  like  that  in  Van  Riper  v.  Parsons,  supra. 
The  views  above  expressed  seem  to  me  to  be  fortified  by  the 
decision  of  this  court  and  the  Court  of  Errors  and  Appeals 
iu  the  case  of  State  v.  Hammer,  13  Froom  435 ;  S.  C,  15 
Vroom  567. 

The  act  under  consideration  was  entitled  "An  act  relating 
to  the  assessment  and  revision  of  taxes  in  cities  of  this  state." 
It  provided  that  in  any  city  of  this  state  where  a  board  of 
assessment  and  revision  of  taxes  now  exist  the  board  shall 
hereafter  consist  of  four  members. 

The  act  then  proceeded  to  remodel  the  constitution  of  the 
board  in  the  two  cities  which  alone  had  boards.  The  act,  it 
is  perceived,  applied  to  the  only  cities  which  had  this  feature 
which  existed  by  reason  of  previous  local  legislation,  and  it 
appertained  to  the  modifioa'ion  or  alteration  of  that  feature 
which  distinguished  these  cities  from  the  rest.  Yet  the  act 
was  held  to  be  special,  the  Chancellor  remarking :  "  How  does 
the  fact  that  taxes  are  assessed  by  a  board  of  assessors  in  one 
or  r.D.e   municipalities  constitute  such  a  difference  between 
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those  municipalities  and  the  others  where  the  taxes  are 
assessed  by  individual  assessors,  as  to  warrant  the  legislature 
in  specially  interfering  in  the  affairs  of  the  former  to  such  an 
extent  as  it  has  attempted  to  do  in  the  legislation  under  con- 
sideration ?  " 

Now,  turning  again  to  the  statute  under  consideration  yre 
find  the  opening  clause  of  the  first  section  recognizing  two 
classes  of  police  officers,  namely,  the  class  which  hold  their 
terms  determined  and  fixed  by  statute,  and  the  class  whose 
term  depends  upon  the  pleasure  of  any  municipal  officer  or 
officers,  or  board  authorized  to  make  appointment  or  employ- 
ment in  a  police  department,  and  it  legislates  for  the  latter 
class  exclusively. 

Inasmuch  as  in  the  view  already  expressed  all  policemen 
are  included  within  a  class,  therefore  if  this  clause  stood  alone 
it  would,  in  my  judgment,  be  a  specimen  of  special  legislation. 

But  it  is  urged  that  this  language  can  be  disregarded,  and 
that  the  remaining  portion  of  this  section,  as  well  as  all  of 
the  following  sections  of  the  act,  applies  to  all  policemen,  or 
reduces  the  condition  of  all  policemen  in  respect  to  the  subject 
matter  of  the  legislation  to  a  uniform  status.  In  looking  at 
this  portion  of  the  act  the  generality  of  the  application  of  the 
words  must  be  admitted. 

The  concluding  part  of  section  1  provides  that  no  person 
shall  be  removed  from  office  or  employment  in  the  police 
department  of  any  city  for  political  reasons,  or  for  any  other 
cause  than  incapacity,  misconduct,  &c. 

The  fifth  section  regulates  the  course  of  procedure  against 
any  officer  of  any  department,  and  the  other  sections  are 
equally  comprehensive  in  their  provisions. 

Now,  although  there  are  cities  in  which  the  duration  of  the 
terms  of  police  officers  seems  to  be  limited  by  charter  provi- 
sions, yet  I  think  there  is  no  city  in  which  the  power  of 
removal  of  such  officers  in  some  shape  does  not  exist,  and  I 
am  sur^  there  is  no  city  in  which  it  may  not  exist.  It  may 
exist  in  some  cities  at  the  will  of  some  municipal  officer  or 
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body  of  officers,  in  other  cities  for  some  specified  causes,  and 
in  yet  other  cities  for  still  other  causes. 

For  the  trial  of  the  officers  where  the  removal  is  for  cause, 
the  proceedings  may  be  as  variant  as  the  cities  are  numerous. 
Tile  present  act  in  respect  to  the  cause  for  which  removal 
shall  be  made,  and  the  method  of  procedure  by  which  it  shall 
be  etiected,  reduce  all  cities  to  uniformity,  and  applies  to  all 
policemen  and  to  all  departments.  In  this  aspect  the  legisla- 
tion is  general. 

It  is  secondly  objected  that  the  act  does  not  apply  to 
municipalities  other  than  cities.  It  is  remarked  that  there 
exists  in  the  state  some  municipalities  which,  under  the  name 
of  boroughs,  have  populations  as  great  and  interests  as  import- 
ant as  some  municipalities  incorporated  under  the  name  of 
cities.  That  in  the  charters  of  the  former  are  clauses  almost 
or  entirely  identical  with  that  of  the  city  of  New  Brunswick, 
and  other  cities  of  the  state,  in  regard  to  the  organization 
and  control  of  the  police  department.  This  all  aj^pears  to  be 
true.  It  is  therefrom  argued  that  a  classification  which 
includes  only  cities,  is  not  valid  in  respect  to  legislation  con- 
cerning a  subject  like  this,  which  is  common  to  both  cities  and 
boroughs.  Could  the  point  involved  in  this  contention  be 
now  regarded  as  open  for  discussion,  untrammeled  by  pre- 
vious judgments,  it  would  present,  in  my  opinion,  a  question 
not  easily  resolved  in  favor  of  the  classification.  But  the 
recognition  of  cities  as  a  class  for  legislative  purposes  in 
respect  to  other  subjects,  as  obviously  common  to  both  cities 
and  boroughs  as  this,  seems  to  have  been  too  frequent  to  be 
now  disregarded  in  this  court. 

No  subject  would  seem  to  be  of  more  general  and  uniform 
ini]>ortance  to  both  cities  and  boroughs  than  that  of  assess- 
ments for  local  improvements.  Yet  the  recognition  of  the 
validity  of  statutes  in  regartl  to  this  subject,  applying  alone  to 
'iities,  has  been  frequent.  Slate,  Henderson,  pros.,  v.  Jersey  City, 
1 2  Vroom  487  ;  Mayoi',  &c.,  of  Jersey  City  v.  G-reen,  13*  Vroom 
627;    Tiirrell  v.  Elizabeth,  14  Vroom  272;    Mayor  of  Jersey 
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City  V.  Carson,  14  Vroom  664;  Righter  v.  Newark,  16  Vroom 
104. 

So  the  power  to  construct  sewers,  and  assess  property-own- 
ers for  the  same,  is  common  to  some,  if  not  all,  boroughs  as 
well  as  cities,  yet  the  act  of  1878,  jp.  344,  entitled  "An  act 
respecting  assessments  for  constructing  sewers  or  continuations 
of  sewers,  running  through  adjoining  cities,"  was  held  to  be 
general  in  its  application.     Qreen  v.  Hotaling,  15  Vroom  347. 

Again,  an  act  passed  in  1881  provided  that  any  officer  in 
any  city  in  this  state  who  holds  any  office  for  a  fixed  term, 
should  continue  to  hold  such  office  until  his  successor  has  been 
qualified. 

Officers  of  the  same  class,  and  with  the  same  fixity  of 
terms,  are  as  common  to  boroughs  as  to  cities,  yet  the  act  was 
held  valid.     Stilsing  v.  Davis,  16  Vroom  390. 

The  case  of  HighMown  v.  Glenn,  18  Vroom  105,  cited  in 
opposition  to  the  view  that  the  present  act  is  general,  did  not 
necessarily  involve  the  question  \vhether  cities  and  boroughs 
were  within  one  class  for  the  purpose  of  legislation  concern 
ing  the  granting  of  tavern  licenses. 

The  act  there  under  review  was  based  upon  an  arbitrary 
classification  of  different  boroughs,  and  applied  to  boroughs 
of  the  third  class  alone.  For  this  reason  the  act  was  clearly 
special. 

The  opinion  placed  the  vice  of  the  legislation  upon  the 
ground  that  it  was  based  upon  population  alone,  and  did  not 
hold  that  a  class  which  included  all  cities,  or  all  boroughs, 
was  not  general. 

In  view  of  the  array  of  cases  in  which  classification  similar 
to  this  has  been  already  recognized,  I  am  constrained  to  regard 
the  present  as  a  general  act. 

There  is  also  a  question  raised  in  regard  "to  the  propriety 
of  the  use  of  the  writ  of  certiorari  in  this  case,  inasmuch  as 
the  resolutions  brought  up  appertained  to  an  office,  and  so 
this  writ  involved  the  right  to  such  office.  The  contention 
was  that  quo  irarranto  was  the  appropriate  writ. 


NOVEMBER  TERM,  1885.  489 

Semon  v.  City  of  Trenton. 

I  think  this  case  is  entirely  within  the  rule  laid  down  in 
the.  case  of  Bradshaw  v.  City  Council  of  Camden,  10  Vi'oom 
416. 

My  conclusion  is  that  the  resolutions  must  be  vacated. 


STATE,  WILLIAM   SEMON,  PROSECUTOR,   v.   THE  INHABIT- 
ANTS  OF  THE  CITY  OF  TRENTON. 

1.  Where  the  tribunal  acting  in  the  coindemnation  of  lands  for  public 
use  is  special,  everything  necessary  to  give  validity  to  its  action  must 
appear  in  the  report  of  tlie  proceedings. 

2.  The  charter  of  the  city  of  Trenton  directs  the  common  council  to 
designate  a  time  and  place  for  the  meeting  of  the  board  of  assessors, 
for  the  purpose  of  viewing  the  lands  and  to  make  an  assessment  of 
damages  and  benefits.  Held,  that  what  notice  was  given,  and  what 
manner  of  publication  was  adopted,  must  appear  by  the  report. 

3.  The  direction  in  the  charter  that  tlie  report  of  the  board  of  assessors 
be  completed  and  filed  witli  the  city  clerk  within  a  limited  time  is 
mandatory,  and  the  board  is  bound  to  make  the  assessment  and  return 
it  within  the  statutory  period. 


On  certiorari  to  review  the  proceedings  taken  in  the  open- 
ing of  Sweets  avenue,  in  the  city  of  Trenton. 

Argued  at  June  Term,  1885,  before  Justices  Knapp  and 
Reed. 

I 
For  the  prosecutor,  G.  W.  Macplierson. 

For  the  defendant,  G.  D.  W.  Vroom. 

The  opinion  of  the  ( ourt  was  delivered  by 

Knapp,  J.  Under  this  writ  the  prosecutor  draws  in  ques- 
tion the  validity  of  proceedings  on  the  condemnation  of  his 
lauds  in  opening  a  street  in  the  city  of  Trenton. 

The  first  objection   is  that  in  several   ])articnlars  the  city 
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failed  to  observe  the  provisions  of  the  eighty-first  section  of  the 
"  Act  to  provide  for  the  more  efficient  government  of  the  city 
of  Trenton."  Pampli.  L.  1874,  p.  372.  If,  under  the  terms 
of  the  charter,  the  city  is  unable  to  agree  with  the  owner  of 
lands  needed  for  a  public  street  for  their  purchase,  application 
is  to  be  made  by  the  common  council  to  the  "  board  of 
assessors "  to  value  the  lands  and  damages,  and  assess  the 
sum  of  these  upon  lands  and  real  estate  specially  benefited  by 
the  proposed  street  opening.  The  section  referred  to  requires 
that  "  the  common  council  shall  designate  a  time  and  place  for 
the  meeting  of  the  said  "  board  of  assessors,"  of  which  time 
and  place  the  city  clerk  shall  give  notice  by  advertisement  in 
not  less  than  two  newspapers  published  and  circulated  in  said 
city,  at  least  ten  days  before  the  time  of  meeting.  It  is  made 
the  duty  of  the  board  of  assessors  to  meet  at  the  time  and 
place  appointed,  to  proceed  to  view  the  lands  and  make  a  just 
and  true  estimate  and  assessment,  and  report  their  proceedings 
to  the  common  council,  which  report  shall  be  in  writing,  and 
filed  within  thirty  days  after  their  first  meeting. 

The  first  error  in  procedure  alleged  that  the  common 
council  having  appointed  the  25th  day  of  July,  1883,  at 
the  city  hall,  as  the  time  and  place  for  the  assessors  to  meet, 
no  notice  was  given  by  the  clerk  of  such  meeting,  and  no 
meeting  was  then  held.  The  report,  though  dated  at  a  much 
later  day,  shows  that  the  assessors  did  meet  at  the  time  and 
place  appointed ;  and  no  proof  having  been  taken  to  show 
the  fact  to  be  otherwise,  it  must  be  accepted  as  true.  The 
report  also  states  that  the  city  clerk  "  gave  due  notice  by 
advertisement  according  to  law  "  of  the  time  and  place  of  such 
meeting.  What  notice  was  given,  and  what  manner  of  pub- 
lication was  adopted,  does  not  otherwise  appear.  This  should 
liave  a]:»pearcd  in  the  report.  The  tribunal  here  acting  in  the 
condemnation  of  lands  for  public  use  was  special,  and  every- 
thing necessary  to  give  validity  to  its  action  should  appear 
in  the  report  of  its  ])roceedings.  State  v.  Jersey  City,  1 
Dutcher  309. 

The  second  objection  is  that  the  board  of  assessors  delayed 
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action  beyond  the  time  limited  in  the  charter  for  the  comple- 
tion of  their  work,  and  consequently  failed  to  file  their  report 
within  thirty  days  after  their  first  meeting,  as  the  charter 
requires. 

The  report  of  the  assessors  bears  date  December  31st,  1883, 
more  than  five  months  after  the  time  appointed  for  their  first 
meeting.  This  delay  is  not  accounted  for.  It  does  not  appear 
that  their  proceedings  were  continued  by  adjournments,  and 
there  is  no  evidence  that  subsequent  meetings  were  advertised, 
or  that  any  notice  was  given  of  them.  They  might  adjourn 
from  time  to  time  after  their  first  meeting  held  pursuant  to 
appointment  and  notice,  within  the  thirty  days.  But  after 
the  expiration  of  the  statutory  time  they  could  not  appoint 
meetings  or  change  that  made  by  the  common  council.  It 
was  held  in  State  v.  Jersey  City,  under  charter  provisions 
like  those  of  Trenton,  that  the  common  council  must  fix  the 
time  of  meeting,  and  could  not  delegate  that  duty  to  the  city 
clerk ;  certainly  the  assessors,  without  delegation,  could  not 
assume  the  authority. 

But  it  is  said  that  the  requirement  of  the  charter  that  the 
report  be  completed  and  filed  with  the  city  clerk  within  a 
limited  time,  is  mere  direction,  in  which  the  land-owner  can 
have  no  interest  or  concern.  But  I  think  it  is  mandatory,  and 
under  the  rule  which  requires  rigid  adhesion  to  provisions  in 
legislation  conferring  upon  subordinate  bodies  power  to  con- 
demn lands  for  public  use,  they  were  bound  to  make  their 
assessment,  and  return  it  within  the  statutory  period.  The 
land-owner  is  interested  in  every  step  in  such  a  procedure.  He 
has  the  right  to  inspect  the  report  as  soon  as  it  is  promulgated, 
and  he  may  assume  that  it  will  be  filed,  if  at  all,  as  the  stat- 
ute directs.  He  has  no  other  means  of  knowing  when  it  will 
be  open  for  his  inspection,  and  he  is  not  required  to  be  waiting 
and  watching  for  an  indefinite  period. 

The  law  requires  the  report  to  be  before  the  common  coun- 
cil at  their  meeting  held  next  aft^r  the  time  of  filing,  and 
that  body  is  given  four  months  from  the  time  the  report  comes 
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to  them  to  decide  whether  they  will  take  and  pay  for  the 
lands  or  abandon  the  improvement  scheme,  and  it  is  in  the 
interest  of  the  land-owner  that  these  provisions  of  law  shall 
be  observed. 

We  think  the  defects  existing  in  these  proceedings  are  suffi- 
cient to  defeat  them,  and  they  should  be  set  aside,  with  costs. 


CASES  AT  LAW 


DETERMINED  IN  THE 


COURT  OF  ERRORS  AND  APPEALS 

OF  TEE 

STATE  OF  NEW  JERSEY. 

NOVEMBER  TERM,  1885. 

MOSES  FOX  V.  CORNELIUS  J.  CRONAN. 

1.  By  virtue  of  an  execution  or  attachment  against  a  mortgagor,  his 
right,  title  and  interest  in  mortgaged  chattels  in  possession  of  the 
mortgagee  may  be  levied  upon,  but  they  cannot  be  taken  by  the  officer 
from  the  possession  of  the  mortgagee  without  an  offer  to  pay  the  mort- 
gage debt. 

2.  Under  such  levy  the  officer  may  advertise  the  interest  of  the  mortga- 
gor for  sale,  and  on  the  day  of  sale  he  may  require  the  mortgagee  to 
expose  the  property  to  the  view  of  bidders,  and  enforce  obedience  to 
that  duty  on  the  part  of  the  mortgagee  by  virtue  of  his  writ. 

3.  If  a  sheriff  with  notice  of  the  mortgagee's  claim  attaches  the  entire 
mortgaged  property,  and  not  the  interest  alone  of  the  mortgagor,  and 
takes  it  from  the  possession  of  the  mortgagee,  and  it  is  subsequently 
sold  by  the  auditor  in  attachment,  the  sherifi'  is  liable  to  the  mortga- 
gee for  the  mortgage  debt. 

In  error  to  the  Supreme  Court. 
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For  the  plaintiff  in  error,  Flavel  McGee. 

Under  the  facts  of  the  case  I  contend  that  the  transfer  of 
the  cattle  to  Fox  was  an  absolute  transfer,  and  not  a  condi- 
tional one  or  by  way  of  mortgage,  and  as  we  are  not  concluded 
on  that  point  in  this  court  I  make  the  following  suggestions 
on  that  question :  The  consideration  was  sufficient,  being  fot 
an  antecedent  debt  greater  in  amount  than  the  value  of  the 
cattle.  The  transfer  of  possession  was  complete.  There  was 
no  equity  of  redemption  provided  for,  either  by  the  paper 
itself  or  by  the  conversation  between  the  parties.  Their  agree- 
ment was  that  Fox  should  take  the  cattle ;  that  he  should  sell 
them ;  that  he  should  keep  of  the  proceeds  enough  to  pay  his 
debt,  and  turn  over  the  balance  only.  The  sale  was  not  con- 
ditional ;  the  sale  was  absolute.  The  price  only  was  condi- 
tional. The  property,  and  the  whole  property,  was  trans- 
ferred to  Fox.  He  was  to  keep  all  of  the  proceeds,  if 
necessary,  to  pay  his  debt.  He  was  only  to  return  to  Blu- 
menthal  any  excess  which  might  be  realized  on  the  sale. 

This,  I  submit,  constituted  a  sale  and  not  a  pledge. 

On  the  facts  proven  in  the  case,  and  epitomized  above,  I 
respectfully  submit  that  the  judgment  of  non-suit  ought  to  be 
reversed  for  the  following  reasons : 

I.  The  rejection  of  the  evidence  relating  to  the  sale  of  the 
cattle  and  distribution  of  the  proceeds  was  error. 

The  offer  was  to  prove  that  the  auditor  sold  the  cattle  and 
delivered  them  bodily  to  the  purchaser ;  that  he  sold  all  of 
them  to  purchasers  at  the  auction,  who  carried  them  away 
bodily. 

That  what  he  sold  was  not  an  interest  in  the  cattle  which 
might  remain  in  Blumenthal  after  the  payment  of  any  lien 
against  them  which  Fox  might  have,  but  the  cattle  themselves, 
and  that  Fox  never  received  back  either  the  cattle  themselves 
or  any  part  of  the  proceeds. 

The  rejected  evidence  was  to  the  same  effect. 

The  judge  ruled  that  it  was  immaterial  what  the  auditor 
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did  with  the  property  after  it  came  into  his  hands,  in  this  suit, 
as  affecting  the  sheriff  one  way  or  the  other. 

The  testimony  was  legal  and  material.  The  rejection  and 
ruling  were  both  error. 

My  contention  is  that  whatever  may  have  been  the  status 
of  the  sheriff  so  far  forth  as  his  levy  and  seizure  are  con- 
cerned, it  was  his  duty  under  the  levy  to  see  to  it  that  no  sub- 
stantial injury  was  done  to  the  rights  of  the  mortgagee. 
Woodslde  v.  Adams,  11  Vroom  425. 

And  just  so  soon  as  he  turned  over  the  goods  to  the  auditor 
he  took  a  step  which  might  result  in  a  substantial  injury  to 
the  rights  of  the  mortgagee. 

AVhat  the  auditor  afterwards  did  is  of  importance  in  the 
case. 

If  he  returned  the  goods  to  the  mortgagee  or  paid  his  claim, 
no  actionable  trespass  would  exist;  but  if  he  sold  and 
delivered  the  goods  to  third  parties,  the  conversion  would,  eo 
instante,  relate  back  and  constitute  the  sheriff  a  trespasser  ab 
initio. 

There  seems  to  me  to  be  no  escape  from  one  of  two  conclu- 
sions. Either  the  turning  over  by  the  sheriff  to  the  auditor 
was  in  itself  a  conversion  and  equivalent  to  a  sale  and  deliv- 
ery by  the  sheriff,  w  the  turning  over,  coupled  with  the  sale 
and  delivery  by  the  auditor,  constituted  a  conversion  and  per- 
fected the  trespass. 

The  seizure,  the  carrymg  away  and  the  sale  by  a  sheriff 
under  an  execution,  although  done  upon  different  days,  con- 
stitute the  same  tort,  and  may  be  recovered  for  m  trespass  as 
one  trespass.     Brovming  &  Justice  v.  SkiUman,  4  Zab.  351. 

In  that  case  Chief  Justice  Green  very  pertinently  remarks : 
"  If  the  plaintiff  had  elected  to  rely  upon  the  levy  as  the 
ground  of  action,  the  answer  would  have  been  that  he  could 
recover  but  nominal  damages,  for  the  goods  were  not  removed 
from  his  possession.  If  he  had  elected  to  rely  upon  the  sale, 
the  answer  would  have  been  that  the  goods  had  previously 
been  removed  from  his  possession  and  that  trespass  would  not 
lie."     Id.  354. 


496   COURT  OF  ERRORS  AND  APPEALS. 

Fox  V.  Cronan. 

So  here,  if  we  rely  upon  the  levy,  the  answer  is  that  a  levy 
and  seizure  alone  constitute  no  trespass  against  a  mortgagee 
under  the  cases  of  Woodside  v.  Adams,  and  Atkinson  v. 
Hires. 

But  if  we  rely  upon  the  sale  and  delivery  alone  and  sue 
the  auditor,  the  answer  will  be,  there  is  no  trespass,  for  the 
goods  were  not  in  your  possession  when  I  took  them. 

And  if  we  join  the  two,  the  answer  perhaps  would  be.  We 
are  not  joint  trespassers,  and  neither  of  us  is  guilty  of  a  whole 
trespass. 

Yet  such  a  result  is  not  good  reason  and  cannot  be  good 
law. 

This  mortgagee  had  a  legal  property  in  those  goods ;  that 
property  was  taken  from  him  and  sold,  and  delivered  to  pur- 
chasers, and  the  proceeds  retained,  at  least  so  far  as  Fox  is 
concerned. 

Now,  certainly,  he  must  have  a  legal  remedy.  It  cannot  be 
that  he  must  be  driven  to  equity  for  relief. 

But  without  the  taking  and  turning  over  of  the  sheriif  the 
auditor  could  not  sell  and  deliver. 

In  every  other  case  the  taker  is  held  to  have  converted  the 
property  when  he  put  it  out  of  his  power  to  return  it.  What 
difference  is  there  here  ? 

I  can  see  none.  Is  it  not  clear  that  when  the  sheriff  put 
that  property  into  the  possession  of  the  auditor,  and  thus  out 
of  Fox's  reach,  so  far,  at  least,  as  he  was  concerned,  that  the 
trespass  was  complete,  and  especially  so  if  the  auditor  sold 
and  delivered  it,  in  disregard  of  Fox's  rights,  to  purchasers? 

But  if  so,  then  either  the  judge's  subsequent  order  of  non- 
suit was  error  or  the  testimony  was  legal,  or  both. 

It  seems  to  me  that  the  evidence  was  clearly  competent  to 
enable  the  court  and  jury  to  determine  whether  substantial 
injury  had  been  done  to  the  rights  of  the  mortgagee. 

Especially  is  this  so  where,  as  in  this  case,  demand  and 
refusal  are  proved. 

II.  It  was  error  to  order  a  non-suit — 
1.  Because   the  goods  attached  were   the  property  of  tlie 
jilaintiff,  and  the  seizing  of  them  by  the  sheriff  was  trespass. 
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2.  Because  the  question  of  the  property  in  the  goods,  if  not 
settled  in  favor  of  the  plaintiif,  was  a  question  of  fact  for  the 
jury  and  ought  to  have  been  left  to  them  for  determination. 
'3.  There  was  no  dispute  in  the  case  that  the  plaintiff  was 
in  possession  of  the  goods  at  the  time  the  attachment  was 
levied. 

That  he  notified  the  sheriff  of  that  fact. 

That  the  sheriff  took  thera  out  of  his  custody. 

That  he  turned  them  over  bodily  to  the  auditor. 

That  the  auditor  sold  thera  bodily,  and  not  merely  an 
interest  therein. 

That  the  goods  when  sold  were  delivered  to  the  purchasers. 

That  none  of  the  cattle  were  ever  redelivered  to  the  plain- 
tiff, and  that  none  of  them  afterward,  came  to  his  possession. 

That  no  part  of  the  proceeds  thereof  was  paid  to  him  by 
the  auditor  or  received  by  him. 

In  short,  that  he  being,  if  not  the  owner  of  the  goods,  at 
least  the  mortgagee  thereof  in  possession,  they  were  taken 
from  his  custody  by  the  sheriff,  and  placed  beyond  his  reach, 
and  not  only  never  returned  to  him  but  sold  and  delivered  in 
whole  to  purchasers,  and  the  proceeds  retained  or  paid  to  the 
plaintiffs  in  the  attachment. 

In  either  view  of  the  case  I  contend  that  the  facts  should 
have  been  submitted  to  the  jury,  and  that  they  were  sufficient 
to  justify  a  verdict  for  the  plaintiff'. 

As  to  the  proposition  first  stated  in  this  article,  that  the 
seizure  by  the  sheriff  constituted  a  trespass  if  the  property  of 
the  cattle  was  in  Fox,  it  seems  to  me  so  plain  that  I  will  not 
take  the  time  of  the  court  in  discussing  it.  Indeed,  Judge 
Knapp  so  ruled  in  his  charge  to  the  jury  on  the  first  trial. 

The  second  proposition,  namely,  that  the  question  of  title, 
being  one  of  fact,  was  for  the  jury,  seems  to  me  to  be  equally 
plain. 

The  third  proposition,  namely,  that  Fox  being  a  mortgagee 
in  possession,  the  sheriff,  on  a  writ  of  attachment  against  the 
property  of  Blumenthal  in  favor  of  a  third  party,  seized  the 
goods,  took  them  bodily  out  of  his  custody  after  notice  and 
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demand,  turned  them  over  to  the  auditor  who  sold  and  de- 
livered them  to  purchasers,  and  did  not  pay  to  Fox  the  pro- 
ceeds thereof,  or  any  part  thereof,  by  which  acts  Fox  was  for- 
ever deprived  of  the  goods  and  their  proceeds  in  whole,  seems 
to  me  to  constitute  an  estimable  trespass  quite  as  much  as  if 
the  })roperty  was  in  Fox  untrammeled  by  any  equity  of 
redemption. 

In  Miller  v.  Pancoast,  decided  in  the  Supreme  Court  as 
early  as  1861,  the  plaintiifs  held  a  chattel  mortgage  on  the 
chattels  of  Ehman.  Under  executions  in  his  hands,  the 
sheriff,  after  notice  of  the  mortgage,  levied  on  and  sold  the 
morto:ao;ed  goods. 

The  mortgagee  brought  trover.  In  that  case  the  possession 
was  still  in  the  mortsras-or. 

The  court  (Whelpley,  C.  J.,  reading  the  opinion,)  held : 
"If  (he  plaintiifs  had  the  title  and  the  right  to  the  immediate 
possetisinn,  the  sale  by  the  sheriff  was  a  trespass  upon  the  plain- 
tiffs' property  in  possession,  and  therefore  an  unlawful  conver- 
sion."    Miller  V.  Pancoast^  5  Dutcher  252. 

In  that  case  the  mortgage  was  conditioned  for  the  payment 
of  the  consideration  in  sixty  days  after  date.  The  levy  and 
sale  were  made  before  the  money  came  due  and  while  the 
goods  still  remained  in  the  custody  of  the  mortgagor.  Id.  251. 

And  the  court  ftirther  held,  following  the  rule  laid  down  by 
the  Court  of  Errors  in  Sanderson  v.  Price,  1  Zab.  646,  that 
the  mortgagee  was  entitled  to  the  possession  of  the  property 
immediately  on  the  execution  of  the  mortgage.     Id.  252. 

In  this  case  there  is  no  dispute  that  Fox  was  in  possession 
before  the  attachment  was  levied. 

Not  only  were  the  cattle  in  his  custody,  but  six  of  them 
were  actually  sold  on  his  account  before  the  levy — one  by 
AVilliar  and  five  by  Westheimer. 

If  so,  then  the  seizure  and  sale  constituted  a  conversion  and 
tresj)ass. 

Since  that  case  the  same  question  has  twice  again  come 
under  the  consideration  of  the  Supreme  Court. 
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In  Woodside  v.  Adams,  the  plaintiff  claimed  title  by  virtue 
of  a  chattel  mortgage,  under  which  he  had  taken  possession. 

Afterwards  the  defendant,  under  a  distress  warrant,  took  pos- 
session of  the  goods. 

He  had  done  nothing  when  the  suit  was  begun  but  make 
a  formal  levy  and  seizure. 

In  that  case  (Depue,  J.,  reading  the  opinion,)  held :  "  No 
doubt  is  entertained  that  the  title  of  a  prior  mortgage  of 
chattels  is  in  law  as  well  as  in  equity  superior  to  that  of 
*  *  *  an  officer  levying  under  an  execution  against  the 
mortgagor.  *  *  *  It  is  equally  clear  that  if  the  bailiff 
or  officer  seize  the  chattels  and  sell  them,  in  exclusion  or  defi- 
ance of  the  rights  of  the  mortgagee,  such  an  exercise  of 
dominion  over  them  will  be  an  invasion  of  the  rights  of  the 
mortgagee  such  as  will  support  an  action.''  Woodside  v. 
Adams,  11  Vroom  420. 

That  this  language  applies  to  an  action  of  trespass  as  well 
as  replevin  or  trover,  see  the  next  paragraph  of  the  opinion. 

The  court  in  that  case  held  further  that  the  equity  of 
redemption  of  chattels  remaining  in  the  mortgagor  might  be 
levied  upon  and  sold,  but  in  so  doing  guarded  the  right  of 
sale  very  carefully,  in  the  following  language  :  "  If  the  sheriff 
sells  in  defiance  or  exclusion  of  his  rights  he  may  sue  for  the 
injury  before  as  well  as  after  the  mortgage  money  is  due." 

"  If  the  mortgagee  is  in,  or  is  entitled  to  immediate  posses- 
sion, and  the  officer  being  apprised  of  his  lien  sells  the  whole 
property,  and  not  merely  the  right  of  the  defendant  subject  to 
the  lien,  he  becomes  a  trespasser."     Id.  429. 

"  And  though  the  officer  pretends  to  sell  only  the  right,  title 
and  interest  of  the  mortgagor,  yet  if  he  and  the  creditor  at 
whose  instance  he  acts  assist  and  encourage  purchasers  in 
removing  the  property,  they  will  be  liable  to  an  action  as  for 
an  actual  conversion."     Id.  429. 

In  Atkinson  v.  Hires,  the  Woodside  case  was  affirmed,  and 
the  same  court,  Beasley,  C.  J'.,  reading  the  opinion,  say  further : 
"  It  would  have  been  an  infringement  upon  the  rights  of  ih^ 
mortgagee  for  the  sheriff  to  have  attempted  to  sell  the  prop- 
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erty  at  his  sale  clear  of  the  mortgage  or  to  have  permitted  the 
purchaser  to  take  possession  of  it."  Atkinson  v.  Hires,  14 
Vroom  298. 

But  in  this  case  at  bar  the  chattels  were  actually  taken  out 
of  the  custody  of  a  mortgagee  in  possession  after  notice,  were 
sold  bodily  and  in  whole,  and  were  delivered  to  purchasers, 
the  slicriff  first  taking  a  bond  of  indemnity  from  the  plain- 
tiffs, thus  showing  that  he  intended  to  do  just  what  he  did, 
and  that  he  did  it  with  knowledge.  If  this  doee  not  bring 
the  case  clearly  within  the  rules  laid  down  by  the  Supreme 
Court,  it  seems  to  be  difficult  to  conceive  a  state  of  facts  that 
would.  But  the  doctrine  for  which  I  am  contending  does  not 
depend  on  precedent ;  it  is  right  in  principle.  It  must  be  the 
law  that  when  an  officer  takes  goods  out  of  the  possession  of 
a  mortgagee  in  possession  on  an  attachment  against  the  mort- 
gagor in  favor  of  a  third  person,  and  either  sells  them  or  puts 
them  beyond  the  reach  of  the  mortgagee,  that  he  is  in  either 
case  guilty  of  a  tresjjass  for  which  damages  may  be  recovered 
in  an  action  of  trespass. 

The  only  remaining  question  is.  Does  the  fact  that  the  goods 
were  sold  by  the  auditor  and  not  by  the  sheriff  alter  the  case  ? 
For  this  I  respectfully  refer  the  court  to  the  argument  made 
under  Point  I.  herein. 

III.  A  non-suit  can  be  ordered  only  when  it  is  clear  that, 
admitting  the  truth  of  the  plaintiff's  testimony,  there  is  still 
nothing  for  the  jury  to  pass  upon.  Executors  of  Bowne  v. 
Tliompson,  Coxe  2. 

But  in  this  case  the  question  of  absolute  property  in  Fox 
was  a  fact  sufficiently  in  dispute  to  require  the  judgment  of 
the  jury,  and  with  all  due  respect  I  submit  the  finding  of  the 
jury  in  the  first  trial  was  Correct  en  that  question,  and  if  I 
am  right  in  my  contention  under  Point  II.,  then  there  was 
sufficient  ground  to  justify  a  verdict  even  if  Fox  was  only 
mortgagee.  In  either  case  the  judge  erred  in  taking  the  case 
from  the  jury  and  ordering  a  non-suit. 
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For  the  defendant  in  error,  William  Brinherhoff. 

August  8th,  1882,  Julius  Blumenthal  was  indebted  to  Mar- 
tin Fuller  &  Co.,  cattle  dealers  of  Philadelphia,  in  the  sum 
of  §2508.  The  latter  on  that  day  caused  an  attachment  to  be 
issued  against  the  property  of  Blumenthal,  out  of  the  Hudson 
Circuit  Court,  directed  to  the  sheriff  of  Hudson  county, 
(Cronan,  the  defendant,)  who,  on  the  same  day,  at  the  Jersey 
City  cattle  yards,  attached  the  property  and  estate  of  the 
defendant  Blumenthal  in  "  fifty-nine  cattle  appraised  at  $23 
each,  §1357."  August  9th,  1882,  the  court  appointed  Simeon 
H.  Smith,  auditor,  and  ordered  the  cattle  sold  as  perishable 
property ;  the  defendant,  August  9th,  1882,  delivered  the 
cattle  to  the  auditor. 

After  the  sheriff,  Cronan,  had  delivered  the  cattle  to  the 
auditor,  notice  of  ownership  in  Fox,  the  plaintiff,  was  served 
upon  Cronan.  The  plaintiff  claims  that  at  the  time  of  the 
attachment,  he  was  the  owner  of  the  cattle,  having  purchased 
them  from  Blumenthal,  and  offered  as  evidence  of  his  title 
the  receipt  dated  August  7th,  1882,  and  order  of  August  8th, 
.1882. 

Upon  the  former  trial  of  the  cause,  the  jury  rendered  a 
verdict  in  favor  of  the  plaintiff;  a  rule  to  show  cause  why 
the  verdict  should  not  be  set  aside  was  allowed,  and  the  rule 
was  made  absolute  by  the  Supreme  Court. 

Upon  the  second  trial  the  plaintiff  was  non-suited. 

I.  The  transaction  between  Fox  and  Blumenthal,  in  its 
relation  to  the  receipt  dated  August  7th,  1882,  and  the  order 
of  August  8th,  1882,  did  not  amount  to  a  completed  bargain 
and  sale,  and  it  was  not  intended  that  it  should. 

Blumenthal  was  indebted  to  Fox  in  an  amount  between  $3500 
and  $4000.  Blumenthal  being  financially  embarrassed.  Fox 
demanded  security  for  the  unpaid  account.  The  terms  of  that 
settlement  by  security  are  embodied  in  the  following :  "  Q. 
Tell  us  how  you  came  to  take  this  bill  of  sale,  P  2?  A. 
Several  men  wouldn't  let  their  stock  go  and  I  got  uneasy, 
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and  says  I,  '  Julius  Blumenthal,  there  must  be  a  rumor  about 
you  that  you  are  broke ; '  '  Well,'  says  he,  '  I  don't  owe  any- 
body anything ;  all  the  checks  I  have  given  are  dated  ahead, 
and  I  have  got  enough  to  pay  them  all,  and  I  will  meet  them 
all.'  '  Well,'  says  I,  '  it  looks  bad,  andi  f  your  intentions  are 
good  to  secure  me,  sell  me  these  cattle  and  the  cattle  can  go 
on,  and  I  will  take  the  proceeds,  and  if  it  is  more  than  you 
owe  me  you  can  have  it,  and  if  it  is  less  you  can  pay  me,  and 
he  says  all  right.'  " 

II.  The  conduct  of  the  parties  was  with  respect  to  a  secu- 
rity and  not  to  a  sale. 

Fox  permitted  the  cattle  to  remain  in  possession  of  Blu- 
menthal. 

Notwithstanding  the  delivery  of  P  1  and  P  2,  the  cattle 
were  shipped  by  Blumenthal  to  Jersey  City,  and  he  tele- 
graphed to  Westheimer  to  sell  the  cattle  on  his  (Blumenthal's) 
account. 

Blumenthal  did  not  intend  to  sell  or  mortgage  the  cattle, 
but  to  permit  Fox  to  receive  the  proceeds  of  the  sale,  and 
thereafter  to  adjust  the  account  of  sale  and  indebtedness  with 
a  view  of  ascertaining  the  profits  and  losses. 

This  statement  agrees  with  that  of  Fox. 

No  credit  was  given  to  Blumenthal  on  the  books  of  ac- 
count of  Fox.  Fox  produced  in  court  the  checks  of  Blu- 
menthal, which  included  the  entire  indebtedness.  The  checks 
have  continued  in  his  (Fox's)  possession  from  the  time  of 
their  delivery  by  Blumenthal,  i.  e.,  no  credit  was  given  to 
Blumenthal  in  consideration  of  this  transaction,  and  Fox 
retained  the  evidences  of  indebtedness  ;  he  retained  the  checks 
for  which  the  mortgage  (P  2)  was  given  to  secure,  and  as  pro- 
ceeds of  the  sale  of  cattle  were  received,  credits  were  to  be 
given  and  the  checks  were  not  to  be  delivered  till  the  debt 
was  paid. 

The  sheriff  attached  the  "  property  and  estate  "  of  Blumen- 
thal in  the  cattle,  whatever  that  was ;  he  in  no  manner  inter- 
fered with  the  interest  of  mortgagees  or  others ;  he  did  not 
sell  the  cattle,  but  delivered  them  to  the  auditor,  as  he  was 
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commanded  by  the  court  to  do  so ;  the  auditor  sold  the  cattle, 
if  they  were  sold ;  the  demand  of  Fox  for  the  cattle  was 
served  upon  defendant  Cronan  after  the  delivery  to  the 
auditor. 

If  the  transaction  was  not  an  absolute  sale  or  P  2  is  a 
mortgage,  then  the  sheriff  had  a  right  to  attach  the  interest  of 
Blumenthal  in  the  cattle  and  take  possession  of  them.  Wood- 
side  V.  Adams,  11  Vroom  417 ;  Atkinson  v.  Hires,  14  Vroom 
297. 

III.  Fox  was  the  agent  of  Blumenthal  in  the  sale  of  the 
cattle,  and  was  legally  bound  to  account  to  Blumenthal.  The 
transaction  between  Blumenthal  and  Fox  was  "  made  in  trust 
for  the  use  of  the  person  making  the  same,"  and  is  void  as 
against  creditors.     Rev.,  p.  446,  §  11. 

As  to  what  Auditor  Smith  did  after  receiving  the  cattle  from 
the  sheriff,  is  immaterial,  and  the  court  properly  rejected  the 
evidence  of  Smith  on  that  point. 

This  is  a  suit  against  Cronan  for  his  action,  and  not  for 
what  Smith,  as  auditor,  did. 

Van  Syckel,  J.  Fox,  the  plaintiff,  held  in  pledge  fifty- 
nine  cattle  to  secure  the  sum  of  $4000,  due  to  him  from  one 
Blumenthal,  the  owner  of  the  cattle. 

While  these  cattle  were  in  the  possession  of  Fox,  another 
creditor  of  Blumenthal  caused  an  attachment  to  be  issued 
against  him,  directed  to  Cronan,  the  sheriff  of  Hudson 
county. 

The  writ  of  attachment  was  placed  by  the  sheriff  in  the 
hands  of  Martin,  his  special  deputy,  to  be  served.  When 
Martin  served  the  writ  notice  was  given  to  him  of  the  clahn 
of  Fox  upon  the  cattle.  The  sheriff  took  a  bond  of  indem- 
nity from  the  plaintiff  in  attachment,  and  took  possession  of 
and  held  the  cattle  under  said  writ.  In  his  return  to  the  writ 
he  certified  that  he  had  attached  the  fifty-nine  cattle,  appraised 
at  $23  each,  without  making  any  reference  to  the  claim  of 
Fox,  the  pledgee.  The  writ  was  served  on  the  evening  of 
August  8th,   1882,   and  on   the    next   day  an    auditor    was 
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appointed  in  the  attacliment  proceeding,  and  the  sheriff  put 
the  cattle  in  the  possession  of  the  auditor  on  the  same  day. 

Thereupon  Fox,  the  pledgee,  brought  suit  against  the 
sheriff  to  recover  his  damages  for  the  taking  of  the  cattle 
from  him. 

The  first  question  presented  by  the  case  is,  whether  a 
sheriff  by  virtue  of  an  execution  or  attachment  in  his  hands 
against  the  pledgor  or  mortgagor  of  personal  chattels  can 
remov^e  them  from  the  actual  custody  of  the  pledgee  or  mort- 
gagee, and  hold  possession  of  them  without  paying  or  offering 
to  pay  the  debt  for  which  they  were  pledged. 

It  is  conceded  that  while  the  mortgagor  retains  possession 
of  goods  they  may  lawfully  be  seized  by  virtue  of  an  execu- 
tion against  him,  and  his  interest  in  them  sold  to  satisfy  the 
judgment  debt. 

Woodside  v.  Adams,  11  Vroom  417,  is  relied  upon  to  sup- 
port the  more  advanced  doctrine  that  the  goods  may  be  taken 
out  of  the  possession  of  the  pledgee  or  mortgagee  by  the 
officer  under  the  authority  of  a  writ  against  the  pledgor  or 
mortgagor. 

In  that  case  the  property  involved  consisted  of  furniture  in 
a  hotel.  The  mortgagee  took  possession  of  it  on  the  22d  of 
August,  but  did  not  remove  the  goods — he  merely  inventoried, 
appraised  and  advertised  them  for  sale  on  the  6th  of  Septem- 
ber then  next. 

On  the  4th  of  September  a  landlord's  warrant  was  delivered 
to  the  defendant,  and  executed  by  him  by  a  levy  on  the  fur- 
niture. The  defendant  did  not  remove  or  sell  them  before  the 
replevin  was  sued  out.  The  Supreme  Court,  in  a  very  able 
opinion,  in  the  conclusions  of  which,  as  applied  to  the  facts  of 
that  case,  I  fully  concur,  held  that  replevin  would  not  lie  by 
the  mortg;ao;ee. 

The  court  said  that  nothing  whatever  had  been  done  by  the 
defendant,  so  far  as  disclosed  by  the  case,  which  interfered 
with  the  plaintiff's  rights  under  the  mortgage — that  the  plain- 
tiff might  have  proceeded  with  his  sale  under  the  mortgage 
without  any  interference  or  embarrassment  consequent  upon 
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the  execution  of  the  distress  warrant,  leaving  to  the  landlord 
the  surplus  goods  that  remained  after  the  mortgage  debt  ^^•as 
satisfied. 

The  rule  formulated  by  the  court  "  permitted  the  officer  to 
take  such  possession  only  as  would  enable  him  to  make  a  legal 
sale  under  his  execution,"  and  the  court  said  that  "  this  would 
be  consonant  with  public  policy,  and  consistent  with  sound 
legal  principles,  provided  that,  in  doing  so,  no  substantial 
injury  be  done  to  the  interests  of  the  mortgagee." 

With  this  limitation  upon  the  right  of  the  sheriff  to  inter- 
fere with  the  estate  and  possession  of  the  mortgagee,  the 
doctrine  announced  in  Woodside  v.  Adams  will  not  be  contro- 
verted. 

But  I  cannot  agree  to  the  proposition  that  under  authority 
of  a  fi.  fa.  or  an  attachment  an  officer  can  wrest  personal 
property  from  a  pledgee,  or  mortgagee  in  possession,  and  with- 
hold it  from  him  until  it  is  sold  under  the  legal  process.  Such 
u  rule  would  be  contrary  to  sound  principle,  and  is  without 
authority  to  support  it.  The  mortgagee  is  entitled  to  the  pos- 
session ;  it  is  an  essential  part  of  his  estate  in  the  goods,  with- 
out which  he  would  be  unable  to  exercise  the  right,  with 
which  the  law  invests  liini,  to  sell  the  property  for  the  satis- 
facrtion  of  his  mortgage  debt.  He  has  a  right,  within  reason- 
able limits,  to  select  the  time  and  place  of  sale,  and  to  impose 
the  conditions.  This  may  be  of  vital  importance  to  the 
recovery  of  his  demand.  He  can  neither  be  deprived  of  this 
right  which  is  vested  in  him,  nor  postponed  in  the  enjoyment 
of  it. 

The  mortgagor  could  not  deprive  him  of  his  possession. 
The  sheriff  or  creditor,  who  succeeds  by  operation  of  law  to 
his  rights,  can  be  in  no  better  position  than  the  mortgagor 
iiimself.  He  may  take  for  the  satisfaction  of  the  judgment 
debt  the  interest  of  the  mortgagor,  but  he  cannot  impair  the 
estate  of  the  prior  for  the  benefit  of  the  subsequent  creditor. 

The  right  of  the  sheriff  to  take  the  goods  from  the  actual 
possession  of  the  mortgagee  imjiorts  the  right  to  maintain  and 
withhold  the  possession  until   he  is  re(niired  to  sell  them  by 
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tlie  exigency  of  his  writ.  It  frequently  occurs  that  a  stay  of 
execution  is  ordered  pending  further  litigation  after  a  levy  is 
made. 

During  all  this  period  the  mortgagee  might  be  deprived  of 
his  possession,  while  interest  upon  his  debt  would  accumulate 
and  the  value  of  his  security  become  impaired.  For  the  con- 
sequent injury  he  would  be  remediless,  if  it  be  conceded  that 
the  sheriff  may  lawfully  assert  his  right  to  the  actual  posses- 
sion. 

A  further  consequence  would  be  that  if,  after  sale  under  the 
execution,  the  officer  failed  to  subject  the  goods  to  the  power 
of  the  mortgagee  to  resume  possession,  he  would  be  guilty  of 
a  tort,  for  which  he  alone  and  not  his  sureties  would  be  respon- 
sible. For  the  trespass  of  the  officer  the  bondsmen  are  not 
held.  The  officer  might ,  be  without  pecuniary  ability  to 
respond  in  damages. 

The  transfer  of  the  title  subject  to  the  mortgage  by  the  act 
of  the  mortgagor,  cannot  enlarge  his  estate,  nor  can  it  diminish 
that  previously  granted  to  the  mortgagee.  Who  will  assert 
that  such  vendee  can  legally  maintain  the  right  to  deprive  the 
mortgagee  of  his  possession,  and  how  can  he  who  holds  under 
the  legal  process  be  on  a  better  footing?  The  recognition  of 
this  right  in  the  latter  would  as  clearly  appropriate  the  prop- 
erty of  the  mortgagee  to  pay  the  debt  of  another  for  which  he 
was  in  nowise  responsible,  as  would  the  former. 

It  is  true  that  there  is  a  line  of  English  cases  holding  that 
the  interest  of  one  of  several  partners  or  joint  owners  of  per- 
sonal property  may  be  seized  and  sold  under  execution,  but 
such  partner  has  an  equal  right  to  present  possession  with  all 
his  associates.  Under  such  sale  the  purchaser  can  acquire 
only  the  share  of  the  execution  debtor  in  the  surplus  of  the 
l)artnership  effects,  after  all  the  firm  obligations  are  dis- 
charged. He  becomes  tenant  in  common  with  the  other  part- 
ners and  takes  cum  onere. 

The  English  doctrine  of  the  right  to  levy  was  recognized 
in  this  state  in  Broion  v.  Bis.sett,  1  Zab.  46,  but  Mr.  .Justice 
Carpenter,  in   delivering  the  opinion  of  the  Supreme  Court, 
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took  the  precaution  to  say  that  "  it  was  not  a  question  as  to 
the  mode  of  levy  \u  such  case,  and  that  it  was  not  necessary 
to  settle  whether  the  sheriff  may  take  the  joint  property  out 
of  the  hands  of  the  other  partners  on  an  attachment  against 
one  for  his  separate  debt." 

If  the  mortgagor's  interest  in  mortgaged  chattels  in  the  law- 
ful possession  of  the  mortgagee  cannot  be  appropriated  to  the 
payment  of  an  execution  without  asserting  the  right  of  the 
sheriff  to  take  actual  possession,  then  I  would  unhesitatingly 
say  that  the  mortgagor's  title  is  not  the  subject  of  levy  and 
sale  under  aji.fa. 

This  is  the  rule  in  New  York  and  in  some  of  the  other 
states,  where  the  subject  is  not  regulated  by  statute. 

No  justification  can  be  found  for'  stripping  the  mortgagee 
of  contract  rights,  of  which  he  is  in  the  enjoyment,  in  order 
to  establish  a  subsequent  creditor,  who  can  justly  succeed  to 
nothing  more  than  his  debtor  has,  in  a  better  position  than 
the  debtor  himself  occupies. 

In  my  judgment  the  interest  of  the  mortgagor  of  personal 
property  in  possession  of  the  mortgagee  can  be  transferred 
by  levy  and  sale  under  execution,  without  impairing  the  rights 
of  the  mortgagee. 

The  rule  of  the  common  law  that  a  levy  under  execution 
imports  an  actual  taking  into  the  possession  of  the  sheriff,  and 
that  to  constitute  a  valid  levy  the  property  levied  upon  must 
be  in  the  manucaption  of  the  officer,  would  interpose  an  in- 
superable obstacle  in  the  way  of  subjecting  the  mortgagor's 
estate  to  execution  and  levy,  where  the  mortgagee  is  in  pos- 
session. Under  the  settled  law  of  this  state  the  necessity  of 
thus  trenching  upon  the  vested  rights  of  the  mortgagee  is 
obviated. 

Not  only  is  the  sheriff  not  bound  to  take  into  actual  posses- 
sion, or  to  remove  goods  levied  upon,  but  he  may  make  a 
valid  levy  from  an  inventory  furnished  by  the  defendant, 
without  seeing  the  property.  He  may,  therefore,  levy  upon 
the  right,  title  and  interest  of  the  mortgagor,  and  his   con- 
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structive  possession  of  that  interest  will  be  consistent  with  the 
actual,  continued  possession  of  the  goods  by  the  mortgagee. 

Under  such  levy  the  officer  may  advertise  the  interest  of 
the  mortgagor  in  the  property  for  sale,  and  on  the  day  of 
sale  he  may  require  the  mortgagee  to  expose  the  goods  to  the 
view  of  bidders,  and  enforce  obedience  to  that  duty  on  the 
part  of  the  mortgagee  by  virtue  of  his  execution  and  levy. 

This  will  not  necessitate  the  removal  of  the  property  from 
the  possession  and  control  of  the  mortgagee  nor  deprive  him 
of  any  substantial  right. 

The  right  to  levy  imports  a  right  to  see  the  goods.  The 
mortgagor  would  have  that  right,  if  he  wished  to  show  the 
property  to  one  who  desired  to  buy  subject  to  the  lien  of  the 
mortgage.  Otherwise  the  right  to  seU  would  in  most  cases 
be  futile.  The  denial  of  this  right  would  deprive  him  of  the 
beneficial  use  of  his  property,  and  its  refusal  would  constitute 
a  conversion  of  his  interest  by  the  mortgagee,  for  which  he 
might  maintain  an  action  against  him,  and  recover  the  value 
of  the  goods  in  excess  of  the  debt  for  which  they  were  in 
pledge.  The  sheriff,  armed  with  a  writ  of  execution  or 
attachment,  would  logically  succeed  to  the  same  right,  to  enable 
him  to  make  an  appraisement  of  the  debtor's  interest,  and  a 
sale  thereof  in  obedience  to  the  command  of  the  writ  or  the 
order  of  the  court. 

The  right  of  the  sheriff  to  require  the  mortgagee  to  permit 
him  to  expose  the  chattels  to  sale  must  be  incident  to  that  he 
has  to  see  them  for  the  purpose  of  making  a  levy,  and  his 
process  must  be  as  potent  to  enforce  the  one  right  as  the  other. 
This  would  involve  no  disturbance  of  the  mortgagee's  posses- 
sion. 

To  the  suggestion  that  a  writ  of  attachment  could  not  be 
made  available  against  the  interest  of  a  mortgagor  in  goods  in 
possession  of  a  non-resident  mortgagee  in  transit  across  the 
state  before  they  passed  out  of  our  jurisdiction,  the  answer  in 
two- fold. 

First.  There  would  be  manifest  injustice  in  constraining  the 
non-resident  mortgagee  who  has  the  prior   and  paramount 
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right  to  leave  his  property  in  the  charge  of  a  forum  which 
may  be  remote  from  his  domicile  for  the  benefit  of  a  creditor 
who  can  take  only  subject  to  his  title,  unless  the  mortgage 
debt  is  tendered, 

Secondly.  If  the  attaching  creditor  desires  the  sheriff  to 
take  actual  possession  of  the  property  he  must  pay  or  offer 
to  pay  the  mortgage  debt. 

If  there  is  a  well-grounded  apprehension  that  a  resident 
mortgagee  may  remove  the  goods  beyond  the  jurisdiction  in 
which  they  are  seized,  he  may  be  enjoined  at  the  instance  of 
the  subsequent  creditor.  Such  unlawful  removal  would  con- 
stitute a  conversion  on  the  part  of  the  mortgagee  for  which 
he  would  be  liable  to  the  sheriff  in  an  action  of  trover. 

Such  is  the  doctrine  which  prevails  in  the  Pennsylvania 
courts. 

In  Srodes  v.  Caven,  3  Watts  258,  the  court  said  that 
"  goods  pawned  or  gaged  for  a  debt  or  leased  for  years  cannot 
be  taken  in  execution,  but  the  sheriff  may  sell  the  goods 
pawned  or  leased  subject  to  the  rights  of  the  lessee  or  pawnee. 
But  although  the  sheriff  has  the  right  to  sell  he  cannot  seize 
them,  because  the  pawner  or  lessor  has  no  present  right  to 
possession.  It  is  reasonable  that  Avhatever  interest  the  debtor 
himself  may  sell  the  sheriff  may  sell,  although  it  may  not  be 
capable  of  actual  seizure  or  delivery." 

The  language  of  Mr.  Justice  Strong  in  Welsh  v.  Bell,  32 
Penna.  St.  1 2,  is  to  the  same  effect :  "  The  sherifi  may  levy 
upon  and  sell  the  interest  of  the  debtor  in  personal  property 
although  the  immediate  possession  and  right  to  it  be  in 
another.  If  the  debtor  have  bailed  or  demised  the  goods, 
this  interest  may  be  seized  and  sold,  subject,  however,  to  the 
rights  of  the  bailee  or  lessee.  But  the  possession  of  the  latter 
may  not  be  disturbed.  The  levy  can  only  be  on  the  interest 
of  the  debtor.  A  levy  upon  the  thing  itself  disturbs  the  pos- 
session and  is  a  trespass. 

In  no  mode  other  than  that  here  indicated  can  the  right  of 
the  mortgagor  in  mortgaged  chattels  in  possession  of  the  mort- 
gagee be  made  the  subject  of  levy  and  sale  under  execution  or 
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attachment,  without  substantially  impairing  the  rights  of  the 
mortgagee,  which  Woodside  v.  Adams  concedes  it  is  unlawful 
to  do. 

Public  policy  as  well  as  sound  reason  manifestly  requires 
that  the  power  of  the  officer  over  mortgaged  goods  in  such 
case  shall  take  no  wider  range. 

Conspicuous  injustice  will  result  in  many  instances  if  per- 
sonal chattels  may  be  taken  by  legal  process  from  one  who 
has  the  rightful  exclusive  possession,  in  order  to  enforce  pay- 
ment of  the  debt  of  another. 

The  interest  of  the  lessor  in  goods  demised  for  a  term  un- 
questionably is  and  should  be  subject  to  levy  and  sale  under 
execution,  but  the  right  of  the  sheriff  to  withhold  the  leased 
property  from  the  possession  of  the  lessor  cannot  be  admitted. 

Suppose  a  line  of  stages  to  be  in  possession  of  the  lessee  for 
a  term  unexpired,  can  the  officer,  armed  with  an  execution 
against  the  lessor,  seize  the  horses  and  vehicles  and  retain 
them  until  sale  ?  If  so,  the  lessee  is  deprived  of  his  property, 
which  consists  in  the  right  to  the  uninterrupted  use  during 
the  full  term  for  which  he  holds  it. 

Deprivation  of  possession  is  pro  tanto  destruction  of  his 
estate.  For  such  deprivation,  if  the  sheriff  may  lawfully  take 
possession,  the  lessee  is  without  remedy.  Such  a  doctrine  can- 
not be  permitted  to  prevail  without  a  misconception  of  correct 
legal  principles. 

The  sheriff  in  this  case  in  my  judgment  became  a  tres- 
passer by  attaching  the  cattle,  and  turning  them  over  to  the 
auditor. 

There  is  also  another  ground  upon  which  the  pledgee  can 
clearly  support  his  action. 

The  sheriff  attached,  not  the  interest  of  the  pledgor  in  the 
cattle,  but  the  cattle  themselves,  the  interest  of  the  pledgee  as 
well  as  the  interest  of  the  pledgor. 

Notwithstanding  the  notice  to  his  deputy  of  the  pledgee's 
claim,  he  took  a  bond  of  indemnity  from  the  attaching  cred- 
itor, levied  on  tlie  cattle,  and  certified  to  the  court  in  his  return 
to  the  writ  of  attachment,  tliat  he  had   levied  on   the  cattle 
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without  intimating  that  the  pledgee  had  any  interest  in  them, 
and  then  turned  them  over  to  the  auditor. 

Thereupon  the  court  ordered  the  auditor  to  sell  the  cattle, 
as  if  the  title  of  the  pledgee  was  absolute.  The  order  could 
not,  under  the  return  of  the  sheriff,  have  been  made  otherwise. 

The  auditor  sold,  in  pursuance  of  the  order  of  the  court,  the 
entire  property.  The  sheriff,  by  the  exigency  of  his  writ,  was 
commanded  to  attach  the  property  of  the  defendant  in  attach- 
ment, and  if  by  mistake  he  attached  the  property  of  the  plain- 
tiff in  error,  he  was  a  trespasser. 

The  auditor  in  attachment  was  the  mere  arm  of  the  court  to 
execute  its  order  to  sell  specific  property,  and  for  so  doing  he 
is  no  more  liable  to  respond  in  damages  to  the  true  owner, 
than  the  judge  who  made  the  order,  or  a  sheriff  who  executes 
a  M'rit  of  replevin. 

The  mortgagee  must  look  to  the  sheriff,  who  wrongfully 
subjected  his  estate  in  tlie  cattle  to  the  process  of  attachment 
for  the  debt  of  the  mortgagor ;  the  sheriff  is  the  trespasser, 
and  he  must  respond  in  damages.  The  sale  by  the  auditor 
did  not  divest  the  mortgagee  of  his  title,  and  although  he 
miglit  have  regained  his  property  from  the  purchaser  at  the 
attachment  sale,  that  fact  constitutes  no  defence  to  the  trespass 
committed  by  the  officer,  and  cannot  defeat  the  plaintiff's  right 
of  action  against  him. 

The  judgment  of  non-suit  was  erroneous,  and  should  be 
reversed. 

Beasley,  C.  J.,  (dissenting.)  My  examination  of  this 
case  has  led  me  to  the  conclusion  that,  on  the  facts  presented 
at  the  trial,  the  plaintiff  was  properly  non-suited. 

The  defendant,  being  the  sheriff  of  the  county  of  Hudson, 
had  in  his  hands  a  writ  of  foreign  attachment  against  one 
Julius  Blumenthal,  a  non-resident  debtor,  and  by  virtue  of 
such  process  levied  on  certain  cattle,  and  put  an  officer  in 
charge  of  them.  It  appeared  at  the  trial,  in  an  incontestable 
form,  that  Blumenthal  was  the  owner  of  this  ])ropertv,  and 
that  ho   had   mortgaged  them   to    Fox,  the  plaintiff  in   this 
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suit,  and  that  the  latter,  at  the  time  of  the  seizure,  had  them 
in  possession. 

According  to  repeated  adjudications  in  this  state  the  defend- 
ant was  bound  to  levy  on  these  chattels,  the  defendant  in  the 
attachment  suit  having,  as  mortgagor,  an  attachable  interest  in 
them,  and  it  therefore  follows  that  unless  the  officer  exceeded 
or  abused  his  authority  in  the  execution  of  his  writ  he  has  not 
rendered  himself  liable  to  the  present  action. 

What  the  sheriff  did  was  this :  he  levied  his  attachment 
according  to  the  statutory  formula,  put  his  deputy  in  charge 
of  the  goods,  and  subsequently  turned  them  over  to  the 
auditor,  who  sold  them  at  auction  and  delivered  them  to  the 
respective  purchasers.  In  this  conduct  of  the  sheriff  I  have 
not  found  anything  illegal.  It  seems  to  me  clear  that  he  was 
bound  to  take  the  chattels  in  charge,  and  afterwards  to  pass 
them  over  to  the  auditor  for  sale.  This  was  his  duty,  and  his 
entire  duty,  for  he  was  in  no  respect  responsible  for  the  sub- 
sequent actions  of  the  auditor. 

The  right  of  the  officer  to  take  into  his  custody  the  chattels 
attached,  and  thus,  for  the  time,  to  disturb,  measureably,  the 
jiossession  of  the  mortgagee,  appears  to  follow,  as  an  inevitable 
consequence,  from  the  establishment  of  the  legal  doctrine  that 
the  mortgagor  has  an  attachable  interest  in  the  property. 
That  is  the  settled  doctrine  in  this  state,  and  hence  the  right 
of  the  officer  to  seize  and  secure  the  chattels  must  exist,  unless 
we  are  willing  to  commit  ourselves  to  the  incongruous  propo- 
sition that  the  mortgagor's  interest  is  attachable,  but  that  it 
cannot  effectually  be  attached.  And  it  will  be  observed  that 
unless  the  sheriff  can  seize  the  things  attached,  the  process,  as 
applied  to  the  class  of  cases  in  which  the  present  one  takes 
rank,  is  a  mere  futility.  If  the  officer  cannot  disturb,  for  the 
time  being,  the  possession  of  the  mortgagee,  and  can  do 
notliing  but  make  a  verbal  announcement  that  he  attaches  the 
goods,  it  is  obvious  that  such  a  procedure  is  an  empty  form 
when  the  property  is  in  transitu  from  state  to  state,  in  charge 
of  the  mortgagee.  By  virtue  of  such  an  order  of  things  a 
person  having  property  in  his  hands  worth  $10,000,  and  on 


NOVEMBER  TERM,  1885.  513 


Fox  V.  Cronan. 


M-hieh  he  holds  ;i  mortgage  of  $100,  could  carry  it  through 
and  from  this  jurisdiction  without  the  slightest  danger  of  its 
being  meddled  with  by  the  creditors  of  the  mortgagor.    I  see 
no  reason  why  such  property  should  be  thus  hedged  In  against 
just  claims,  for  the  substantial  rights  of  the  mortgagee  do  not 
require  so  extreme  a  measure.     If  the  officer  takes  possession 
the  mortgagee  runs  no  hazard,  for  the  officer  must  keep   it 
safely,  and  after  selling  the  interest  of  the  mortgagor  in  it  he 
must,  after  the  sale,  return  it  into  the  possession  of  the  mort- 
o-agee,  for  if  he  delivers  it  to  the  purchasers  he  renders  him- 
self liable.     Therefore,  the  mortgagee  is  exposed  ouly  to   a 
temporary  interruption  of  his  possession,  which   is    not   an 
anomalous  incident,  for  it  occurs  whenever  in  the  administra- 
tion of  the  law  the  ends  of  justice  require  it     Indeed,  it  may 
be  said,  generally,  that  whenever  there  are  virious  interests  in 
personal  property  requiring  adjustment  by  judicial  action,  the 
possession  of  such  property  will  always   be  taken  from  the 
person  having  the  abstract  legal  right  to  it,  whenever  such 
course  be  requisite  to  the  needs  of  the  procedure.    A  familiar 
illustration  of  such  a  course  is  that  of  appointing  receivers  in 
a  court  of  equity.     Nor  is  there  any  hardship  in  the  applica- 
tion of  such  methods  to  such  a  case  as  the  present,  for  when 
a  person  takes  a  mortgage  on  personal  property  he  is  aware 
that  the  creditors  of  the  mortgagor  are  entitled  to  require  his 
interest  therein  to  be  sold  to  pay  their  debts,  and  therefore  th^ 
mortgagee  cannot  reasonably  complain  of  the  doing  of  that 
which  is  necessary  to  effiictuate  such  right.     Nor  do  I  think 
an    inability  in  the  sheriff  to  take  the  property  attached  in 
charge  would  be  in  accord  with  ordinary  procedures,  for  no 
instance  is  recalled   in  which  such  inability  exists  when  an 
officer  has  put  a  lien  on  property  by  force  of  his  writ  for  the 
purpose  of  ultimately  subjecting  it  to  sale.     And  it  is  also 
observable  that  if  the  right  of  exclusive  possession  in  the 
mortgagee  be  paramount  to  an  attachment,  it  will  likewise  be 
paramount  to  an  execution  founded  on  an  ordinary  judgment, 
the  result  being  that  after  a  levy  under  such  latter  process 
the  officer  could  not  take  the  property  into  his  possession.    Nor 
Vol.  XVIII.  33 
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is  it  apparent  how,  in  view  of  the  theory  contended  for  by  the 
plaintiff,  the  interest  of  one  tenant  in  common  of  a  chattel 
could  be  taken  into  custody  either  by  virtue  of  an  attachment 
or  an  execution.  Therefore,  it  seems  to  me,  upon  the  general 
rules  of  the  law,  that  the  officer  by  force  of  a  writ  of  execution 
or  attachment  against  a  mortgagor,  must  take  charge  of  the 
articles  levied  or  attached  in  order  to  bring;  them  to  a  sale. 

But  if  there  were  any  doubt  on  this  subject,  tested  by  ordi- 
nary legal  principles,  that  doubt  I  think  would  be  dissipated 
by  the  directions  contained  in  the  Attachment  act  itself.  By 
the  twelfth  section  of  that  statute  it  is  provided  in  these 
words :  "  That  the  goods,  chattels  and  personal  estate  so 
attached  shall  remain  in  the  safekeeping  and  care  of  the  said 
officer  in  order  to  answer  and  abide  the  judgment  of  the  court," 
<fec.  Rev.,  p.  44.  This  language  is  general,  and  it  embraces 
every  case  in  which  chattels  are  attached,  and  it  is  not  perceived' 
how  its  effect  is  to  be  restrained  by  the  court  so  as  to  except  from 
its  operation  the  property  of  a  mortgagor.  Consequently,  my 
conclusion  on  this  first  head  is  that  the  sheriff'  was  justified 
in  putting  his  deputy  in  charge  of  these  chattels.  Nor  have 
I  observed  anything  which  indicates  that  in  making  this  levy 
he  fell  into  any  illegality.  The  act  requires  that  the  officer 
shall  go  to  the  house  or  lands  of  the  defendant,  or  to  the  per- 
son or  house  of  the  person  in  whose  custody  or  possession  the 
defendant's  property  or  estate  may  be,  and  then  and  there 
declare,  in  the  presence  of  a  credible  person,  that  he  attaches 
the  rights  and  credits,  moneys  and  effects,  goods  and  chattels, 
&c.,  of  the  defendant,  at  the  suit  of  the  plaintiff  named  in 
the  writ,  and  then  and  there  make  an  inventory  and  appraise- 
ment thereof.  This  is  the  course  of  law  enjoined  on  the 
sheriff  in  all  cases,  and  this  was  the  course  pursued  in  the 
present  instance.  The  officer  conformed  to  the  statute.  He 
could  not  lawfully  do  anything  more,  for  he  would  not  have 
been  justified  in  declaring  that  the  defendant  in  the  writ  was 
the  mortgagor  of  the  property,  and  that  he  attached  only  such 
an  interest.  Such  a  practice  would  be  attended  with  very 
great  inconvenience,  and  might  seriously  impair  the  rights  of 
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the  plaintiff  in  the  proceedings.  The  act  gave  the  formula,  and 
the  sheriff  cannot  be  said  to  have  been  guilty  of  misfeasance, 
because  he  took  it  strictly  as  his  guide. 

If,  then,  the  defendant  was  not  a  wrong-doer  from  the  mode 
of  making  his  levy,  the  only  remaining  question  is,  whether 
he  became  such  by  the  doing,  subsequently,  of  any  illegal  act. 
What  he  did  was  to  hand  over,  shortly  after  his  levy  and  be- 
fore a  sale,  the  property  attached,  to  the  auditor  appointed  in 
the  case.  The  statute  says  the  -goods  are  to  remain  in  the 
safekeeping  and  care  of  the  officer  in  order  to  abide  the  judg- 
ment of  the  court,  and  consequently,  in  this  case,  in  strictness, 
the  delivery  to  the  auditor  should  not  have  preceded  the  order 
to  sell.  But  a  premature  delivery  of  this  sort  would  not 
render  a  sheriff  liable,  provided  the  goods  so  delivered  were 
held  by  the  auditor  so  as  to  be  subject  to  the  order  of  the 
court  to  sell.  During  the  interim  between  the  passing  the 
goods  to  the  auditor  and  the  order  to  sell,  the  sheriff"  would 
be  responsible  for  the  safety  of  the  chattels,  and  the  auditor, 
for  that  period,  would  be  his  special  bailee.  To  such  a  course 
of  proceeding  the  parties  in  interest  cannot  complain,  for  if 
the  goods  are  not  forthcoming  at  the  requisite  juncture,  the 
sheriff  and  his  sureties  must  make  good  the  loss. 

The  sole  remaining  question  therefore  is,  whether,  after  the 
making  of  the  order  for  sale,  the  responsibility  of  the  sheriff 
in  any^vise  continues.  Nothing  is  observed  in  the  act,  or  in 
the  nature  of  the  proceeding,  that  appears  to  lend  any  support 
to  the  affirmative  of  this  proposition.  After  the  auditor  has 
been  ordered  by  the  court  to  make  sale  of  the  chattels  he  must 
of  necessity  take  possession  of  them,  and  the  sheriff  has  no 
duty  assigned  to  him  in  that  part  of  the  proceeding.  The 
statute  merely  requires  the  sheriff  to  safely  keep  the  property 
attached  "  in  order  to  answer  and  abide  the  judgment  of  the 
court,"  and  if  he  has  them  to  transfer  to  the  auditor  at  the 
time  of  the  order  for  sale,  and  transfers  them  to  the  auditor, 
he  has  fully  discharged  that  function.  Nothing  is  perceived 
either  in  the  words  or  spirit  of  the  act  that  lends  even  a  color 
to  the  idea  that  the  sheriff  is  to  supervise,  or  in  any  respect 
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to  intermeddle  with  the  sale  of  the  auditor.  In  fact,  at  that 
stage  of  the  procedure,  the  property  is  under  the  control  of 
the  court,  and  for  the  sheriff  to  attempt  to  control  the  pro- 
ceedings at  that  stage  would  amount  to  a  contempt.  My  con- 
clusion from  these  considerations  is,  that  the  sheriff,  by 
submitting  to  the  judicial  order  for  a  sale,  and  by  leaving  the 
matter  to  the  auditor,  cannot  be  treated  as  a  wrong-doer. 

Nor  do  I  think  this  course  of  practice  is  unreasonable  with 
respect  to  its  eifect  upon  the  interests  of  the  mortgagee.  His 
riffht  is  not  left  without  substantial  safeguards.  In  the  first 
place  no  sale  that  the  auditor  can  make  will  displace  or  im- 
pair his  title  ;  immediately  upon  the  completion  of  a  sale  of 
any  article  he  is  entitled  to  take  possession  of  it,  and  if  such 
possession  be  contested  an  action  of  replevin  will  afford  a  com- 
plete remedy.  Or  his  simpler  course  is  to  apply  to  the  court 
directing  the  sale  for  an  order  on  the  auditor  to  the  effect  that 
after  the  sale,  he,  the  mortgagee,  shall  be  restored  to  the  pos- 
session. Such  an  order  could  not  be  refused,  and  it  would  be 
a  perfect  protection.  In  addition,  the  mortgagee  can  file  his 
bill  in  chancery  requiring  the  property  to  be  sold  in  payment, 
in  the  first  place,  of  the  debt  due  to  him.  These  remedies 
would  appear  to  afford  ample  security  to  the  mortgagee. 

But  it  was  urged  on  the  argument  that  the  sheriff,  before 
levying  the  attachment,  took  a  bond  of  indemnity,  and  thereby 
manifested  an  intention  to  proceed  adversely  to  the  title  of  the 
mortgagee. 

How,  from  the  premises  stated,  a  hostile  purpose  is  to  be 
inferred  is  not  apparent.  As  a  prudent  officer  he  might  well 
take  an  indemnification  whether  he  intended  to  attach  the 
chattels  as  the  property  of  a  mortgagor  or  of  an  absolute 
owner.  But  the  intention  of  the  officer  is  of  no  consequence 
whatever,  for  he  is  answerable  only  for  his  acts.  If  he  had 
the  right  as  against  the  mortgagee  to  take  charge  of  the  goods 
and  to  hand  them  over  to  the  auditor,  and  he  did  those  acts 
and  nothing  more,  it  seems  out  of  the  question  to  hold  that 
he  is  liable  to  an  action  for  such  a  course  of  legal  conduct. 

But,  further  than  this,  I  cannot  but  think  that  the  transac- 
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tion  which  embraced  the  giving  of  this  bond  of  indemnity,  in- 
stead of  being  inimical  to  the  defence  in  this  case,  is  entirely- 
destructive  of  the  plaintiff's  right  to  sue.  These  were  the 
facts  :  The  plaintiff,  when  the  sheriff  attempted  to  levy  the 
attai'hment,  claimed  to  be  the  absolute  owner  of  the  property, 
and  served  a  written  notice  to  that  effect.  It  was  against  that 
claim  that  the  plaintiff  in  the  attachment  gave  his  bond,  and 
ordered  the  sheriff  to  proceed.  It  does  not  follow  that  such  a 
step  would  have  been  taken  if  the  plaintiff  in  this  suit  had 
claimed  to  be  mere  mortgagee,  thus  declaring  the  truth.  The 
claim  of  absolute  ownership,  if  submitted  to,  M-ould  have 
defeated  the  attachment  proceeding  in  toto,  and  it  was  against 
that  claim  that  the  plaintiff  in  that  suit  took  his  stand ;  by 
such  contest  and  the  giving  of  his  bond  he  altered  his  posi- 
tion, and  it  is  not  perceived  how  the  plaintiff  in  this  case  can 
be  permitted  to  base  an  action  on  the  admitted  ground  that 
the  claim  so  made  by  him,  and  which  has  thus  been  acted 
upon,  was  not  true.  It  seems  to  me  that  upon  settled  prin- 
ciples he  is  estopped  from  such  a  course.  By  a  recovery  in 
the  present  action  the  plaintiff  is  allowed,  in  substance,  to  say 
to  the  defendant,  I  assured  you,  in  solemn  form  of  law,  that 
I  was  the  absolute  owner  of  these  cattle,  you  were  bound  to 
treat  that  statement  as  false,  and,  in  some  inscrutable  manner 
discover  that  I  was  mortgagee  and  treat  me  accordingly. 

In  fine,  the  plaintiff's  action  appears  to  me  to  be  founded 
on  one  or  more  of  the  following  propositions,  viz. : 

First.  That  the  officer  executing  an  attachment  against 
chattels  under  mortgage  cannot  take  charge  of  them  according 
to  the  exigency  of  his  writ  mIicu  he  finds  them  in  the  posses- 
sion of  the  mortgagee. 

Second.  That  a  mortgagee  may  serve  such  sheriff  with  a 
written  notice  falsely  claiuiing  an  absolute  ownership  in  such 
chattels,  and  in  an  action  against  the  officer  may  himself 
prove  the  falsity  of  such  notice,  and  may  recover  on  the 
ground  that  he  is  mortgagee  and  not  absolute  owner. 

Third.  Tliat  having  put  in  such  false  claim  he  may  treat 
the  officer  as  a  wrong-doer,  because  he  failed  to  discover  under 
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such  circumstances  that  he  was  mortgagee,  and  failed  to  pro- 
tect his  interest  to  that  extent. 

Fourth.  That  the  sheriff  after  executing  an  attachment,  and 
after  delivering  the  chattels  attached  to  the  auditor,  who  has 
been  ordered  to  sell  them,  is  responsible,  if  after  such  sale  the 
auditor  does  not  return  the  property  to  a  mortgagee,  who  has 
not  claimed  to  be  such,  but  has  claimed  to  be  absolute  owner. 

As  I  cannot  agree  to  any  of  these  propositions  I  am  con- 
strained to  vote  to  affirm  the  present  judgment. 

For  affirmance — The  Chief  Justice,  Depue,  Scudder, 
Cole,  Paterson.     5. 

For  reversal — The  Chancellor,  Dixon,  Magie,  Reed, 
Van    Syckel,    Brown,    Clement,   McGregor,  Whit- 

AKER.      9. 


THE  HIBERNIA   UNDERGROUND   RAILROAD   COMPANY  v. 
JULIA.  DE  CAMP  ET  AL. 

1.  A  corporation  formed  under  the  supplement  of  the  general  railroad 
act,  approved  Marcii  12th,  1879  (Pamph.  L.,  p.  166,)  acquires,  on 
condemning  a  right  of  way  for  an  underground  railroad,  not  the  fee 
simple  of  lands,  but  an  easement  only. 

2.  Such  a  corporation  cannot  condemn  the  mere  privilege  of  maintaining 
a  railroad  only  until  the  land-owner  shall  choose  to  make  an  incon- 
sistent use  of  the  site  of  the  road-bed. 

3.  Such  a  corporation  cannot,  by  eminent  domain,  compel  an  owner  of 
the  fee  simple  of  land  to  yield  to  it  a  right  to  construct  and  operate  a 
railroad  on  the  happening  of  a  future,  contingent  event. 

4.  The  rights  which  such  a  corporation  is  authorized  to  acquire  by  con- 
demnation are  present  rights,  and  whatever  may  be  necessary  to  make 
present  rights  perpetvial. 

In  error.     For  opinion  of  Supreme  Court  see  ante  p.  '43. 
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For  the  plaintiff  in  error,  Henry  C.  Pitney,  (with  whom 
was  Malilon  Pitney) 

The  principal  questions  involved  in  this  record  are  two : 
First.  Is  the  Underground  Railroad  supplement  of  1879 
to  the  General  Railroad  act  constitutional  ? 

Second.  If  a  railroad  company  organized  under  this  sup- 
plement shall,  in  constructing  its  road,  encounter  a  vein  of 
valuable  mineral,  e.  g.,  gold,  so  situate  as  to  form  a  natural 
support  for  the  railroad  structure,  must  the  company  pay  for 
and  make  use  of  such  mineral  for  such  support,  or  is  it  at 
liberty  to  disclaim  support  from  the  mineral  and  provide  arti- 
ficial means  for  crossing  the  chasm  which  the  mineral  fills,  and 
leave  the  soil-owner  at  liberty  to  remove  it? 

The  Supreme  Court  held  the  supplement  to  be  constitu- 
tional, and,  constrained  by  the  rulings  in  certain  English 
cases,  held  that  the  railroad  company  is  compelled,  by  the 
terms  of  the  statute,  to  appropriate  and  make  use  of  the 
mineral  as  a  support,  and  cannot  disclaim  and  resort  to  arti- 
ficial means  to  cross  the  chasm  to  result  from  its  removal. 

I  submit  that  in  this  latter  respect  the  court  fell  into  error. 
The  source  of  the  error  was  the  failure  to  adopt  and  follow 
the  broad  and  elastic  rules  of  construction  of  railroad  chai-ters 
universally  adopted  in  this  country. 

The  reasoning  of  the  learned  judge  is  based  upon  the  no- 
tion that  under  the  statute  of  this  state  the  railroad  company 
must  acquire,  and  does  acquire,  the  very  land  itself,  and  not  a 
mere  easement  in  it. 

"The  company  shall  take,"  says  the  learned  judge,  "that 
which  the  legislature  empowers  it  to  take,  and  in  the  state 
and  condition  prescribed  by  the  legislature.  *  *  The  com- 
pany cannot  carve  out  such  an  interest  in  or  incident  of  prop- 
erty authorized  to  be  taken  as  will  suit  its  convenience,  and 
condemn  that." 

The  rule  sustained  by  the'  great  weight  of  authority  in  this 
country  is,  that  a  railroad  company  acquires  an  casement  and 
only  an  easement  in  the  strip  of  land  acquired  for  its  right  of 
way.  A  new  easement  of  the  same  character  as  that  taken  by 
the  public  for  ordinary  highways,  requiring  a  more  exclusive 
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possession  of  the  land  than  the  ordinary  highway,  but  with- 
out the  least  power  to  sell  or  dispose  of  so  much  as  i  spear  of 
grass,  a  stick  of  wood  or  a  ton  of  earth,  gravel,  stone  or 
mineral,  and  which  leaves  the  owner  at  liberty  to  remove  all 
minerals  not  actually  necessary  for  the  support  or  construction 
of  the  road. 

In  support  of  this  proposition  I  cite  the  following  authori- 
ties : 

3Iills  on  Eminent  Domain,  §§  49,  52,  54,  210 ;  Pierce  on 
Railroadii  157-160;  Rorev  on  Railways  325;  Taylor  v. 
New  York  and  Long  Branch  Railroad  Co.,  9  Vroom  28 ; 
Proprietors,  &c.,  v.  Railroad  Co.,  104  3Iass.  1 ;  Blake  v. 
Rich,  34  N.  H.  282  ;  Chapin  v.  Railroad  Co.,  39  N.  H.  564 ; 
Aldrich  v.  Drury,  8  R.  1.  554 ;  5  Am.  Rep.  624 ;  Evans  v. 
Haefner,  29  Mo.  141  ;  Lyons  v.  Gormly,  53  Penna.  St.  263  ; 
Quimby  v.  Vermont  Railroad  Co.,  23  Vt.  387  ;  Henry  v.  Rail- 
road Co.,  2  Clarke  {Lowa)  288  ;  Clark  v.  Worcester,  125  3Iass. 
226,  230;  Jerome  v.  Ross,  7  Johns.  Ch.  315,  337;  Winter 
V.  Peterson,  4  Zab.  524 ;  Sixth  Avenue  Railroad  Co.  v.  Kerr, 
72  .¥.  Y.  330,  332 ;  Railroad  Company  v.  Brownell,  24  K 
Y.  345,  349 ;  Heard  v.  City  of  Brooklyn,  60  N.  Y.  242. 

Some  of  the  earlier  charters  in  this  state  authorized  the 
acquisition  of  a  fee  in  tlie  lands  taken,  but  a  construction 
which  so  results  has  always  been  resisted  by  the  courts.  The 
courts  have  always  shown  a  disposition  to  limit,  rather  than 
to  enlarge,  the  power  of  condemnation,  both  as  to  the  quantity 
of  land  affected  and  the  extent  of  the  interest  acquired  in  it. 

The  subject  was  fully  discussed  in  Taylor  v.  Long  Branch 
Railroad  Co.,  9  Vroom  28,  and  the  reasoning  adopted  and  the 
result  there  arrived  at  are  in  accord  with  the  position  above 
taken. 

It  was  held  under  the  charter  of  that  company  that  the 
wood  and  timber  growing  on  the  strip  of  land  taken  for  the 
right  of  way  belonged  to  the  land-owner,  and  did  not  pass  to 
the  railroad  company  by  the  condemnation  proceedings  in  that 
ca.se,  except  so  much  of  it  as  might  be  useful  to  the  company 
in  the  construction  of  its  road. 
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It  will  be  seen  that  tlie  reasoning  of  the  learned  Chief"  Jus- 
tice was  not  based  upon  the  phraseology  of  the  particuhir 
charter  then  before  him,  but  upon  tlie  general  policy  of  the 
law  and  course  of  decision  in  this  country. 

If  we  turn  to  the  charter  of  the  New  York  and  Long 
Branch  Railroad  Company  {Pamph.  L.  1868,  p.  852,)  we 
find  section  1  empowering  the  company  to  "purchase,  hold 
and  convey  lands,"  &c.,  for  the  objects  of  its  incorporation ; 
section  6  authorizing  and  investing  it  "  with  all  rights  and 
powers  necessary,  &q.,  to  survey,  lay  out  and  construct  a  rail- 
road," &c.,  *  *  "  provided  the  land  taken  for  said  rail- 
road shall  not  exceed,"  &c.,  and  further,  after  the  route  is 
determined  and  survey  is  filed,  "  to  enter  upon,  take  posses- 
sion of,  hold,  have,  use,  occupy  and  excavate  any  lands,"  &c., 
"  upon  payment  of  damages,"  &c.,  and  provided  "  that  in  case 
of  an  appeal  from  the  decision  of  the  commissioners  to  esti- 
mate or  appraise  the  value  of  any  land  or  material  taken,"  &c. 

Section  7  provides  that  in  case  of  inability  to  agree  with 
the  owner  for  the  purchase  of  land  required,  a  "  description 
of  the  land  required  shall  be  made,"  &c.,  and  "  commission- 
ers appointed  to  examine  and  appraise  the  land,"  who  shall, 
after  oath  made,  "  view  and  examine  the  land  and  make  a  just 
and  equitable  estimate  or  appraisement  of  the  value  of  the 
same  and  assessment  of  the  damages  to  be  paid  by  the  com- 
pany for  such  land  and  damages."  The  report  of  the  com- 
missioners "  shall  at  all  times  be  considered  as  plenary 
evidence  of  the  right  of  said  company  to  have,  hold,  use, 
occupy,  possess  and  enjoy  the  said  land,"  &c. 

This  language  is  ample,  standing  alone,  to  warrant  the  con- 
clusion that  the  company  takes  a  fee,  yet,  construed  in  the 
light  of  the  whole  act  and  the  scope  and  object  in  view,  the 
court  held  that  the  company  took  no  more  than  an  easement. 

If  we  compare  this  phraseology  with  that  of  the  General 
Railroad  act,  we  shall  find  them  substantially  identical,  the 
difference  (if  any)  being  that  the  General  Railroad  act  is  more 
restrictive  than  the  special  charter. 

The  supplement  of  1879  to  the  General  Railroad  act,  under 
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which  these  proceedings  are  taken,  is  still  more  restrictive  in 
its  language  and  clearly  limits  the  company  to  a  bare  ease- 
ment. The  comjxmy  organized  under  its  provisions  is  author- 
ized (section  1)  simply  to  locate,  construct,  maintain  and  oper- 
ate a  railroad,  and  (section  3)  the  "  right  of  way "  of  any 
road  organized  under  its  provisions  to  be  acquired  by  con- 
demnation proceedings  "  shall  not  include  the  right  to  perma- 
nently use  or  occupy  the  surface  of  the  earth  immediately 
above  such  railroad  and  where  the  same  is  not  broken,  but 
shall  be  confined  to  a  mere  right  to  tunnel  and  excavate  the 
earth  for  its  tracks."  And,  by  section  4,  it  is  provided  that 
if  a  road  is  already  constructed  underground,  without  acquir- 
ing the  ri2:htto  maintain  the  same  from  the  owners  of  the  fee, 
such  condemnation  proceedings  may  be  taken  to  acquire  such 
right  as  it  would  have  the  right  to  take  if  the  road  had  not 
been  built. 

Now  it  is  claimed  that  this  supplement  must  be  construed 
in  connection  with  the  original  act.  Admitting  this,  it  is  a 
well-settled  principle  that  the  language  providing  for  con- 
demnation must  also  be  construed  in  connection  with  the  use 
and  purpose  for  which  the  land  is  taken  and  its  universality 
controlled  accordingly.  It  is  on  that  principle  that  language 
which,  in  one  connection,  would  be  held  sufficient  to  authorize 
the  acquisition  of  a  fee,  has  been  so  construed  as  to  limit  the 
estate  taken  to  that  of  an  easement. 

And  so  here,  the  force  and  effect  of  the  condemnation 
clauses  in  tiie  original  General  Railroad  act  must  be  construed 
in  the  light  of  these  special  clauses  contained  in  the  supple- 
ment of  1879. 

Mr.  Pierce,  in  his  work  on  Raili'.)ads,  page  157,  says: 
"  Whether  the  legislative  intent  is  to  take  the  fee  or  only  an 
easement,  depends  rather  upon  the  general  tenor  and  purposes 
of  the  statute  than  upon  the  use  or  omission  of  technical 
terms.  The  taking  of  the  entire  interest  in  property  may  be 
authorized  without  using  the  words  'fee .simple  ;'  and  even  the 
u.se  of  these  or  equivalent  terms  may  grant  only  a  qualified 
ownership,  a  ba.'^e  and  determinable  fee,  limited  to  the  purposes 
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of  the  grant,  and  expiring  when  the  property  ceases  to  be 
used  for  those  purposes.  The  taking  of  a  greater  interest 
than  is  necessary  to  satisfy  the  language  and  object  of  the  stat- 
ute is  not  to  be  presumed." 

In  Lyons  v.  Gormley,  supra,  the  Supreme  Court  of  Penn- 
sylvania, in  construing  a  Lateral  Railroad  act  in  its  application 
to  an  underground  railroad — making;  a  case  much  like  that 
before  the  court — held  that  the  coal  actually  displaced  in 
excavating  the  tunnel  belonged  to  the  owner  of  the  soil  and 
not  to  the  railroad  company. 

Strong,  J.,  says  (53  Penna.  St.  263) :  "  Our  opinion  is, 
that  the  Lateral  Railway  act  of  May  5th,  1832,  was  intended 
to  give  the  petitioner  nothing  more  than  a  privilege  to  open, 
construct,  complete  and  use  a  railway  through  the  lands  of 
another.  The  owner  of  the  land  is  not  divested  of  his  rig-ht 
to  the  freehold,  nor  of  his  title  to  the  stone,  wood  or  minerals. 
The  act  fastens  upon  his  land  a  servitude ;  but  it  does  not 
disturb  any  right  or  ownership  not  essential  to  that  servitude. 
Under  the  General  Railroad  law,  and  in  most  of  our  railroad 
charters,  provision  is  made  only  for  the  acquisition  of  a  right 
of  way,  as  also  in  the  acts  of  assembly  respecting  ordinary 
highways.  The  proprietor  of  the  land  retains  his  exclusive 
right  to  all  its  mines,  quarries,  springs  of  water,  timber  and 
earth  for  every  purpose  not  incompatible  with  the  right  of 
way.  This  is  the  almost  universal  rule,  where  a  sovereign 
imposes  a  public  highway  upon  the  land  of  an  individual. 
Jackson  v.  Hathaway,  1 5  Johns.  447 ;  Sanderson  v.  Haver- 
stick,  8  Barr  294." 

In  Evans  v.  Haefner,  supra,  the  Supreme  Court  of  Mis- 
souri held  that  where  an  ordinary  railroad  cut  into  a  vein  ot 
mineral,  such  of  it,  and  no  more,  as  was  necessarily  displaced 
by  such  cutting,  became  the  property  of  the  company.  -Vll 
beneath  the  surface  and  remaining  undisturbed,  remaining 
still  the  property  of  the  owner  of  the  land. 

The  result  of  all  the  cases  in  this  country  is  to  hold  that  a 
railroad  company  acquires  the  same  sort  of  a  right  in  the 
soil  as  the  public  do  in  a  highway,  viz.,  an  easement  in  or 


524       COURT  OF  ERRORS  AND  APPEALS. 

Hibernia  R.  R.  Co.  v.  De  Camp. 

right  of  way  over  the  same.  This  easement  is  necessarily, 
from  the  circumstances,  more  exclusive  than  that  of  a  mere 
highway  for  ordinary  vehicles,  particularly  at  the  terminal 
points  and  stopping  places,  where  the  company  is  not  only 
a  carrier,  but  a  warehouseman  and  innkeeper.  Pierce  on  Rail- 
roads 159. 

The  courts  also,  in  obedience  to  a  well-defined  policy,  limit 
the  extent  of  the  interest  acquired  to  the  actual  needs  of  the 
company.  The  easement  shall  be  no  more  exclusive,  and  the 
land  subjected  to  the  easement  shall  be  no  greater  in  extent, 
depth,  width  and  length,  than  is  needed  to  carry  out  the  enter- 
prise of  the  company. 

In  Clark  v.  Worcester,  125  3fass.  230,  the  court  says: 
"  The  right  to  take  is  limited  by  the  public  exigency  stated ; 
beyond  that,  the  power  to  exercise  the  right  of  eminent 
domain  is  not  given.  The  statute  is  to  be  strictly  construed 
in  this  respect.  The  same  terms  are  used  which  are  employed 
in  the  statutes  giving  authority  to  take  land  to  railroad  and 
turnpike  corporations,  and  the  same  rules  of  interpretation 
govern.  *  *  The  power  to  take  land  for  the  purpose 
stated  does  not  confer  the  right  to  take  an  absolute  estate  in 
fee  simple,  because  such  an  estate  is  not  necessary  to  the 
enjoyment  of  the  defined  privilege  any  more  than  it  would  be 
necessary  where  land  is  taken  for  a  highway,  railroad  or  turn- 
pike. The  use  only  of  the  petitioner's  land  was  taken,  and 
that  use  is  limited  to  the  purposes  named.  The  rule  is  ap- 
plicable, which  defines  the  rights  of  the  owner  of  an  easement 
in  the  land  of  another,  by  determining  what  is  reasonably 
necessary  for  the  enjoyment  of  that  easement.  For  all  pur- 
poses consistent  with  that  enjoyment,  the  right  to  use  the  land 
remains  in  the  owner  of  the  fee." 

In  every  direction  the  reasonable  necessity  of  the  company 
is  the  measure  of  its  capacity  to  acquire. 

If,  then,  under  our  system  and  policy,  the  company  is  pro- 
hibited in  every  case  from  taking  more  than  it  actually  reason- 
ably needs,  why  should  it  in  any  case  be  compelled  to  take 
and  pay  for  more  than  it  needs  ? 
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Apply  the  rule  laid  down  in  Taylor  v.  Railroad  Co.,  9 
Fi'oom  29,  viz.,  that  so  much  of  the  standing  timber  on  the 
strip  of  land  as  may  be  useful  to  the  company  in  constructing 
the  line  of  its  road  may  be  taken.  What  sense  or  justice  is 
there  in  compelling  the  commissioners  to  speculate  upon  how 
much  of  the  timber  will  so  be  useful  and  compel  the  railroad 
company  to  take  it  ?  AVhy  not  permit  the  company  at  once  to 
say.  None  of  it  is  wanted  ;  we  disclaim  all  desire  or  intention 
to  take  any  of  it  ? 

This  is,  in  practice,  what  is  actually  done. 

The  legislature  has  itself  fixed  the  limits  of  the  width  of 
the  strip  to  be  taken  in  ordinary  cases  at  no  more  than  one 
hundred  feet,  and  the  quantity  for  station  purposes  at  no  more 
than  ten  acres,  and  yet  it  has  never  been  held  that  a  company 
is  compelled  to  take  all  of  that  width  for  a  right  of  way  or 
all  of  that  quantity  for  its  station. 

Where  the  company  says.  We  do  not  need  to  use  this  or  that 
thing,  why  should  tlie  owner  be  permitted  to  contend  to  the 
contrary  and  force  upon  the  company  what  they  say  they  do 
not  need  ? 

Suppose  a  railroad  line  laid  across  an  open  stone  quarry 
worked  out  to  a  depth  of  fifty  or  one  hundred  feet  below  the 
grade  of  the  road.  Must  the  company  fill  up  the  gorge  and 
ruin  and  pay  for  the  quarry,  or  woidd  it  be  competent  for  it 
to  cross  it  by  a  bridge  and  leave  the  quarry-owner  free  to  con- 
tinue his  enterprise  ?  Why  compel  the  company  to  do  so 
injurious  and  expensive  a  thing  merely  because  the  quarry  lies 
directly  beneath  the  line  of  its  road  ? 

Take  a  case  more  nearly  like  that  in  hand.  Suppose  a  rail- 
road projected  across  a  tract  of  land  upon  which,  shortly 
before  taking  proceedings  to  condemn,  is  discovered  a  valuable 
vein  of  mineral — .say  gold — crossing  the  proposed  line  and  so 
near  the  surflice  as  to  reach  the  bed  of  the  proposed  road  in  a 
cut.  What  sen.se  or  justice  would  there  be  in  permitting  a 
land-owner  to  say  to  the  railroad  company,  You  shall  not 
bridge  this  vein  of  ore  but  shall  pay  me  the  value  of  it  as 
a  support  for  your  road  upon  such  a  speculative  valuation  as 
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commissioners  shall  adopt,  and  then,  when  you  shall  have 
paid  for  it,  you  will  not  have  the  right  to  mine  and  gell  one 
pound  of  it? 

Or  put  the  converse  of  that  case.  Suppose  a  railroad  laid 
out  across  a  tract  of  wild,  rough  land  of  little  value,  with 
no  suspicion  of  minerals  in  or  under  it,  and  damages  paid  on 
condemnation  proceedings  based  upon  such  notions  of  its 
value ;  and  suppose,  in  making  a  cut  across  this  land,  the  rail- 
road company  should  uncover  a  valuable  vein  of  gold-bear- 
ing ore  crossing  its  line.  What  sense  or  justice  would  there 
be  in  justifying  the  railroad  company  in  refusing  the  land- 
owner the  privilege  of  providing  a  bridge  for  the  railroad 
across  the  vein,  and  then  taking  out  the  minerals  ? 

And  what  could  be  said  of  a  system  of  jurisprudence  which 
would  sanction  either  of  the  two  cases  last  above  put  ?  Surely 
it  would  be  the  height  of  injustice  in  the  one  case  for  the  rail- 
road company  to  withhold  from  the  land-owner  the  privilege 
of  constructing  and  maintaining  a  bridge  for  its  use  in  order 
to  enable  him  to  remove  the  minerals.  And,  in  like  manner, 
it  would  be  equally  unjust  for  the  land-owner  to  refuse  to 
permit  the  railroad  company  to  disclaim  the  use  of  the 
minerals  as  its  support. 

Both  cases  are  governed  by  the  same  rule.  On  the  one 
hand,  you  shall  not  keep  what  you  neither  need  nor  have  paid 
for,  and,  on  the  other  hand,  you  shall  not  be  compelled  to  use 
and  pay  for  what  you  do  not  need  and  can  dispense  with. 

This  question  was  indirectly  answered  in  favor  of  my  pres- 
ent contention  by  Chancellor  Kent  in  the  very  last  opinion 
ever  read  by  him  {Jerome  v.  Ross^  7  Johns.  Ch.  315,  cited 
in  Mills  on  Eminent  Domain,  §  49,)  as  maintaining  this 
proposition — "  The  public  cannot  be  compelled  to  take  a  fee 
when  a  temporary  use  or  easement  would  suffice." 

The  part  of  Chancellor  Kent's  opinion  relied  upon  com- 
mences at  page  337,  and  holds  that  the  commissioners  of  the 
State  of  New  York,  vested  with  the  power  to  build  a  canal 
for  the  state,  might  take  stone  out  of  a  quarry  for  the  pur- 
pose of  the  construction  of  the  canal,  without  acquiring  the 
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fee  to  the  quarry,  although  the  act  did  not,  in  terms,  provide 
for  taking  anything  less  than  a  fee. 

And  the  Court  of  Appeals  of  New  York,  in  Sixth  Avenue 
Railroad  v.  Kerr,  72  N.  Y.  330,  332,  answered  the  question 
directly  and  expressly  in  the  following  language  : 

"  It  is  also  in  accord  with  the  reported  decisions  of  our  own 
courts,  which  clearly  recognize  this  power  in  the  legislature, 
as  well  as  that  other  rule  which  is  contested  by  the  learned 
counsel  for  the  appellant,  that  the  state,  in  the  exercise  of  the 
right  of  eminent  domain,  or  a  corporation  having  the  dele- 
gated power,  is  not  bound  to  take  the  entire  estate,  but  may 
take,  and  strictly  should  take,  only  such  an  interest  and  right 
as  is  necessary  to  be  acquired  to  accomplish  the  public  purpose 
in  view.  An  easement  merely,  or  a  partial  interest,  or  the 
right  to  a  temporary  or  permanent  use  of  property,  as  well  as 
the  entire  estate  and  interest,  may  thus  be  acquired  as  the  pub- 
lic service  may  demand,  and  so  long  as  the  owner  is  compen- 
sated for  the  damages  sustained  he  has  no  cause  of  complaint, 
but  he  might,  if  more  property  or  a  larger  estate  or  interest 
was  taken  than  was  required  for  public  use,  contend  that  his 
rights  of  property  have  been  legally  invaded." 

But,  it  is  said,  these  statutes  authorizing  the  exercise  of  the 
power  of  eminent  domain,  always  have  been  and  must  be  con- 
strued strictly.  That  the  statute  in  hand  does  not  authorize 
the  company  "  to  carve  out  such  an  interest  in  or  incident  of 
property  authorized  to  be  taken  as  will  suit  its  convenience," 
&c.  The  statute  "authorizes  the  condemnation  of  lands. 
The  application  for  the  appointment  of  commissioners  is  to 
describe  lands.  The  commissioners  are  to  examine  and  ap- 
praise lands." 

In  answer,  I  have  shown,  I  think  conclusively,  that,  not- 
withstanding the  phraseology  quoted,  all  that  the  company 
gets  is  a  pure  easement  of  support,  leaving  the  title  still  in  the 
owner,  and  this  easement  of  support  is  precisely  what  we  are 
asking  to  condemn.  What  we  say  is,  that  we  do  not  wish  to 
support  our  structure  upon  this  valuable  vein  of  ore  and 
thereby  deprive  the  owner  of  the  privilege  of  removing  it,  but 
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we  desire  to  resort,  in  place  thereof,  to  support  by  timbers 
upon  the  valueless  rock  on  either  side.  In  short,  we  wish  to 
support  our  structure  on  a  bridge. 

Where,  I  ask  with  some  confidence,  is  there  anything  in  the 
act  which  indicates  that  the  legislative  will  is  adverse  to  this 
course  ? 

We  are  asking  only  for  support  for  our  ties  and  rails  by 
timbering  or  other  means  upon  the  adjoining  rock.  This  is 
an  easement,  and  the  very  easement  which  the  act  authorizes 
us  to  take.  It  is  in  no  sense  a  new  or  extraordinary  "  interest 
in  or  incident  of  the  land  "  not  contemplated  by  the  statute. 
In  effect  it  is  the  very  support  which  the  statute  contemplates. 
It  is,  in  eifect,  saying  we  will  bridge  this  pillar  of  ore,  so  that 
it  may  be  removed  and  the  already  existing  chasm  extended 
from  below  to  the  level  of  the  track.  It  is,  in  eifect,  shifting 
the  weight  of  the  structure  from  the  pillar  of  ore  on  to  the 
adjoining  property.  In  so  doing  we  are  still  taking  "  land  " 
in  the  sense  in  which  tliat  word  is  used  in  the  statute,  con- 
strued— original  act  and  supplement — as  a  whole. 

Suppose  this  case  ?  An  ordinary  surface  railroad  laid  out 
across  the  outcrop  of  a  virgin  vein  of  ore — one  from  which 
no  ore  had  ever  been  removed — and  the  right  of  way  acquired 
by  ordinary  condemnation  proceedings.  The  land  would  be 
taken,  but  the  title  to  the  ore  would  still  remain  in  the  land- 
owner with  the  right  of  removal,  by  subterraneous  mining,  so 
much  of  the  ore  as  would  leave  sufficent  support  for  the  rail- 
road. And  the  question  before  the  commissioners,  whose  duty 
it  is  to  appraise  the  damages,  would  be.  How  near  the  surface 
could  the  ore  be  safely  worked — or,  in  other  words — how 
mucli  ore  would  the  owner  be  obliged  to  leave,  and  so  lose,  for 
the  support  of  the  road?  Now,  suppose  the  railroad  company 
should  show  the  commissioners  that  their  plan  of  construction 
was  such  that  the  land-owner  could  remove  all  the  ore ;  that 
the  outcrop  was  at  or  near  tlie  bottom  of  a  gorge  or  ravine, 
througli  wiiich  water  ran  after  a  rain,  and  which  it  was  not 
only  necessary  but  much  clioapcr  for  the  company  to  cross  by 
a  l)ri(lgc  of  such   span  as  to   leave  the  ore  free  to  be  rained. 
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Ought  not.  the  commissioners  to  take  that  circumstance  into 
consideration  ? 

But,  again,  it  may  be  said,  and  is  said,  You  have  no  statu- 
tory authority  to  do  this— to  build  a  bridge  or  such  a  work  as 
you  describe  in  your  application. 

Let  us  see.  There  are  thousands  of  such  structures  in 
existence  in  this  state  at  this  moment,  sustaining  railroad 
tracks  over  roads,  dry  ravines,  gullies  and  depressions  in  the 
earth,  erected  for  the  purpose  of  diminishing  the  damages 
which  the  structure  would  inflict  upon  the  adjoining  property 
by  stoppino-  the  flow  of  mere  surface  water  and  obstructing 
drainage. 

The  onlv  direct  authority  for  these  structures,  and  the  con- 
sequent shifting  of  the  weight  of  the  railroad,  is  found  in  the 
o-eneral  language  found  in  most  of  the  old  special  charters  and 
Lcorporated  in  the  General  Act,  p.  928,  §  11.  "  For  that  pur- 
pose to  enter  upon  and  to  erect  embankments,  bridges  and  all 
other  necessary  works,  and  to  do  all  other  things  which  may 
be  suitable  or  necessai-y  for  the  completion,"  &c.     1  Shelf. 

Railw.  *429. 

Now,  it  is  well  settled  that  the  word  ''  necessary  "  in  that 
connection  is  not  used  in  its  absolute  sense.  It  does  not  mean 
indispensable,  but  useful,  needful,  requisite,  incidental. 

2  Bouv.  Law  Diet  186  ;  2  Story  on  Const.  1248,  1249 ;  7 
Johns.  Ch.  339,  340,  where  Chancellor  Kent  uses  the  follow- 


ina;  words 


"  The  Avord  '  necessary '  does  not  mean  absolute  and  indis- 
pensable, or  that  without  the  use  of  the  land  in  the  given  case 
the  work  could  not  possibly  go  on.  That  would  be  the  same 
as  extreme  necessity.  The  legislature  used  the  word  in  the 
more  reasonable  and  popular  sense.  It  is  sufficient  that  the 
land  used,  and  the  materials  taken  from  it,  are  needful  and 
conducive  to  the  object,  and  more  convenient  in  the  applica- 
tion and  less  valuable,  and'  the  use  of  them  less  injurious 
to  the  owner  than  any  that  might  be  readily  selected." 

The  rit'-ht  of  eminent  domain  exercised  to  acquire  the  right 
of  way  for  a  railroad  is  said  to  rest  upon  the  i)ublic  "  necessi- 

VoL.  XVIII.  '^4 


530       COURT  OF  ERRORS  AND  APPEALS. 

Hibernia  R.  R.  Co.  v.  De  Camp. 

ties."  Cooley^s  Const.  Lim.  524,  525,  and  cases  cited.  Aud 
yet  the  cases  are  few  indeed  where  any  absolute  necessity  for 
its  use  exists.  The  real  foundation  is  the  promotion  of  the 
public  convenience  and  welfare  by  the  saving  of  time,  labor 
and  expense  in  transporting  men  and  things  from  one  point  to 
another. 

This  court,  in  Railroad  Co.  v.  Righter,  13  Vroom  184, 
spoke  of  "  the  managers  of  a  railroad  "  being  "  compelled  to 
use  fire  and  powerful  engines  and  swift  trains,"  and  said  that 
"  inasmuch  as  the  exigencies  of  modern  life  have  compelled 
the  legalizing  of  these  means  of  commerce."  It  is  plain  that 
the  words  "  exigencies  "  and  "  compelled  "  were  not  there  used 
in  their  absolute  sense,  but  to  convey  the  idea  of  what  we 
mean  when  we  speak  of  the  "  necessities  "  of  modern  civiliza- 
tion. 

The  real  merit  of  the  improved  means  and  mode  of  trans- 
portation of  modern  days  is  their  ability  to  save  time,  labor 
and  expense,  and  whatever  reduces  their  first  cost  saves  in  the 
item  of  interest,  and  so  enables  them  to  serve  the  public  at  a 
better  advantage.  Hence,  whatever  tends  to  reduce  the  first 
cost  of  the  public  work,  conduces  to  the  public  good,  and,  in 
the  sense  in  which  that  word  is  used  in  the  statute,  is  "  neces- 
sary." 

The  statute  has  not  pointed  out  in  what  places  and  under 
what  particular  circumstances  "bridges"  shall  be  built,  nor 
designated  their  size  or  material  or  design.  It  has  not  even  re- 
quired  in  express  terms  tliat  all  running  streams  should  be 
spanned  by  bridges,  nor  has  it  forbidden  their  use  where  there 
is  no  running  stream,  so  that  they  can  be  used  and  are  in  com- 
mon use  for  carrying  the  railroad  structure  over  any  object 
which  it  may  conduce  to  the  interest  of  the  corporation  to 
avoid  disturbing  or  covering,  be  it  a  river,  running  stream, 
conduit  for  surface-water,  public  highway,  or  private  roadway. 

If  the  company  may  resort  to  a  bridge  to  enable  it  to  avoid 
doing  injury  to  the  land-owner  by  occupying  the  bed  of  either 
a  continuous  running  stream  or  a  surface-water  sluice,  why 
should  it  not  also  be  |)ermitted  to  use  a  bridge  to  avoid  doing 
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the  injury  consequent  upon  occupying  a  valuable  vein  of 
mineral  ? 

I  contend  that  even  upon  the  strict  construction  of  the  act, 
the  language  above  quoted,  "to  erect  bridges  and  all  other 
necessary  works,  and  to  do  all  other  things  which  may  be  use- 
ful or  necessary  for  the  completion,  repair  or  management  of 
said  railroad,"  &c.,  is  ample  to  authorize  us  to  adopt  and  con- 
struct the  timbering  and  bridging  here  proposed  to  be  used  to 
avoid  resting  our  structure  on  the  vein  of  ore. 

Watson  V.  Acquackanonck  Water  Company,  7  Vroom  195, 
was  cited  as  an  instance  of  strict  construction  of  these  statutes. 
But  the  examination  of  that  case  shows  that  the  controlling 
circumstance  there  was  that  the  act  carefully  discriminated 
between  lands  required  for  the  location  of  the  works  of  the 
company  and  the  right  to  divert  water,  and  that  the  right  to 
condemn  was  given  in  the  one  case,  and  only  the  right  to 
acquire  by  purchase  in  the  other  case. 

I  venture  to  suggest  that  in  the  absence  of  the  discrimina- 
tion above  referred  to  appearing  clearly  on  the  face  of  the 
statute,  the  cause  of  justice  would  not  have  seriously  suffered 
if  the  case  had  been  decided  the  other  way. 

The  conclusion  may  be  thus  stated  : 

The  railroad  company  in  taking  land  acquires  only  an  ease- 
ment therein  of  support,  with  incidental  use  and  occupation, 
which  easement  varies  with  the  circumstances  in  the  degree  of 
its  exclusiveness  and  destructiveness  of  the  beneficial  owner- 
ship by  the  holder  of  the  fee,  and  the  company  has  the  privi- 
lege, by  the  use  of  the  structures  and  contrivances  mentioned 
and  provided  for  in  the  statute,  to  diminish,  as  far  as  practi- 
cable, the  exclusive  and  destructive  character  of  its  casement, 
and  the  resulting  injury  to  the  holder  of  the  fee,  for  the  pur- 
pose of  reducing  the  damages  to  be  paid,  and,  further,  in  the 
case  in  hand  the  supplement  of  1879  confines  us  to  a  bare 
easement  of  a  tunnel. 
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For  the  defendants  in  error,  Cortlandt  Parker,  (with  whom 
was  Alfred  Mills.) 

I.  The  act  of  1879  is  unconstitutional.  It  is  for  no  public 
use. 

1.  The  use  is  for  freighting  only.  It  is  not  for  transporting 
pa.ssengers  as  well  as  freight. 

2.  This  freighting  is  not  general.  It  is  for  the  freighting 
of  minerals,  and  of  material,  implements  and  machinery  used 
or  to  be  used  in  the  sinking  or  working  of  mines. 

3.  The  act  is  for  the  purpose  of  "  purchasing,  operating 
and  maintaining  any  railroad  already  located  and  constructed 
for  such  purpose." 

None  of  these  uses  are  public.  What  does  the  constitution 
mean  by  this  word?  Section  16,  page  15:  "Private  prop- 
erty shall  not  be  taken  for  public  use  without  just  compensa- 
tion ;  but  land  may  be  taken  for  public  highways  as  hereto- 
fore, until  the  legislature  shall  direct  compensation  to  be 
made." 

"  Private  "  and  "  public  "  are  antagonistic  words.  Highways 
illustrate  what  the  constitution  meant  by  "public." 

The  road  in  question  was  built  by  a  private  corporation  for 
its  private  and  exclusive  use. 

Was  a  public  use  or  purpose  established  when  a  corpora- 
tion was  authorized  to  be  organized  in  order  that  it  might 
purchase,  operate  and  maintain  what  another  corporation  then 
had  built,  and  then  operated  and  maintained  for  its  private 
ends  ? 

It  is  said  that  the  second  section  of  this  act,  by  fixing  and 
authorizing  rates  of  freight,  shows  that  it  was  for  a  public 
purpose — that  of  general  transportation — that  the  incorpora- 
tions were  created.  One  sufficient  answer  to  this  is  that  the 
language  of  the  act  is,  "  It  shall  be  lawful  for  any  corpora- 
tion or  private  person  owning  or  operating  such  a  railroad,  to 
charge,"  &c. 

The  power  intended  could  be  no  public  power  if  conferred, 
by  especial  mention,  upon  a  private  person. 
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It  is  urged  that  because  this  is  a  supplement  to  the  General 
Railroad  law,  and  because  of  the  general  language  closing  sec- 
tion 1,  that  the  corporations  to  buy  private  railroads  are  to 
be  held  public,  and  their  object  public  use. 

But  this  supplement,  by  its  terms,  limits  the  general  use  by 
the  designation  of  things  as  the  purpose  of  the  corporation 
which  are  private  and  are  not  general  in  their  nature. 

This  language  was  used  for  restriction.  It  was  entirely 
unnecessary,  except  for  this. 

Suppose  the  act  had  authorized  a  company  to  locate,  build 
and  maintain  a  railroad  beneath  the  surface  of  the  earth,  with 
all  the  powers  of  corporations  framed  under  the  act  to  which 
this  is  a  supplement,  then  certainly  this  power  of  freighting 
would  be  given,  and  that  of  purchase,  too. 

When  the  act  defined  the  use,  mentioning  one  less  than  the 
other,  it  excluded  general  use.  It  gave  no  power  to  convey 
or  charge  for  passengers  or  for  other  freight  than  what  is 
specified. 

When  a  statute  first  expresses  a  restricted  use,  should  not 
general  words  following  be  restrained  to  that  use? 

Barradiffe  v.  Ginscom,  Coxe  193,  195  ;  Livermore  v.  Free- 
Iiolders,  5  Butcher  245  ;  2  Vroom  507 ;  State  v.  D-enton,  9 
Vroom  64. 

A  deed  vesting  a  fee  to  be  used  for  a  special  purpose,  im- 
poses the  necessity  of  that  use,  or  at  least  the  forbidding  of  an 
inconsistent  use,  and  the  title  reverts  in  case  of  it. 

So,  where  the  statute  gives  the  corporation  being,  not  for 
the  general  purposes  which  every  railroad  company  can  pro- 
mote, but  only  to  carry  freight,  and  that  of  a  special  and  par- 
ticularized nature,  how  can  the  corporation,  notwithstanding 
the  general  language  used,  have  the  rights  which  only  belong 
to  a  public  use  ? 

The  principles  of  public  use  are  exhaustively  considered  in 
Scudder  v.  Trenton  Del.  Br.  Co.,  Sa.vt.  695  ;  Coster  v.  Tidewater 
Co.,  3  a  E.  Green  518. 

These  cases  decide  that  whore  the  legislature  declare  a  use 
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to  be  public,  and  clearly  give  the  right  of  condemnation,  the 
courts  will  be  careful  how  they  pronounce  otherwise. 

But  the  question  here  is,  Does  the  legislature  mean  to  estab- 
lish public  uses  where  the  use  is  in  its  nature  private  and  not 
general ;  I  mean  in  the  case  especially  of  purchasing  a  private 
railroad  ? 

A  corporation,  to  purchase  a  right  of  way  ex  vi  termini,  can 
have  no  right  to  condemn. 

The  legislature  impliedly  excludes  such  right  when  it  makes 
the  right  of  way  a  purchased  one. 

Hence,  counsel  are  driven  to  build  the  right  of  condemna- 
tion on  the  fourth  section :  "  Whenever  it  shall  happen  that 
any  railroad  in  this  state  shall  have  been  built  upon,  under  or 
through  any  lands,  without  acquiring  the  right  to  maintain 
the  same  from  the  owner  or  owners  of  the  fee  simple  of  said 
lands  or  any  part  thereof,  it  shall  be  lawful  for  the  corpora- 
tion owning  and  operating  said  railroad,  to  take  and  prosecute 
all  such  legal  proceedings  to  acquire  the  right  to  maintain  and 
operate  its  said  railroad  that  it  would  have  the  right  to  take 
and  prosecute  if  such  railroad  had  not  as  yet  been  built  upon, 
under  or  through  said  lands." 

Does  this  section  give  the  right  of  condemnation  in  this 
particular  case  ? 

The  railroad  was  built  in  1876,  maintained  and  operated, 
the  right  fully  given.  And  the  Glendon  Iron  Company,  by 
deed,  August  9th,  1879,  conveyed  "all  that  certain  narrow- 
gauge  underground  railroad,  with  all  and  singular  its  rails, 
ties,  switches,  sidings,  platforms  and  road-bed,  situate,  &c., 
with  the  right  of  way,  to  the  U.  R.  R.  Co.,-  its  successors  and 
assigns  forever." 

This  deed,  it  appears,  was  forgotten.  But  the  treasurer  of 
the  state  saw  it  and  certified  to  it.  It  describes  the  route  by 
courses  and  distances. 

Evidently,  the  railroad  company,  under  that  deed,  claimed 
a  fi'o  in  the  road-bed  and  rights  of  way  through  the  whole 
ct)urs('  of  the  route. 


NOVEMBER  TERM,  1885.  535 

IlibePnia  R.  R.  Co.  v.  De  Camp. 

Now,  it  would  seem  that  these  questions  arise  on  this  fourth 
section  : 

1.  Is  it  applicable  to  a  case  where  it  had,  before  the  act, 
happened  that  the  railroad  had  been  built  without  acquiring 
the  right  to  maintain  it  from  the  owner  in  fee  simple,  or  only 
to  cases  where,  after  the  passage  of  the  act,  it  shall  happen  ? 

2.  Docs  it  provide  for  a  case  where  the  right  to  maintain 
exists  and  comes  from  the  owner  in  fee  simple,  or  does  it 
intend  a  case  where  the  right  to  maintain  is  not,  so  to  speak, 
a  fee? 

3.  Does  the  language  authorizing  legal  proceedings,  &c., 
mean  proceedings  for  condemnation  ? 

4.  If  it  does,  what  riglit  to  condemn  belongs  to  a  corpora- 
tion which  has  bought  a  railroad  not  yet  built  upon  ? 

Taking  these  questions  in  order,  it  is  submitted — 

1.  That  the  act  is  not  to  be  construed  retrospectively. 

A  leading  case  on  this  subject  is  Coddington  v.  Beebe,  5 
Duteher  556. 

The  words  are  not  necessarily  retrospectiv^e.  In  fact,  they 
are  in  terms  prospective.  For  either  reason,  they  do  not  apply 
to  the  case  in  hand, 

2.  The  language  cannot  be  extended  to  authorize  condemna- 
tion. The  right  to  maintain  the  road  has  been  acquired  "  from 
the  owner  in  fee  simple."  If  the  act,  as  drawn,  imperfectly 
expresses  the  legislative  intent,  that  is  nothing.  If  the  rail- 
road company  has  purchased  an  imperfect  title,  that  is  nothing. 

The  deeds  of  February,  1884,  and  the  lease  of  tlie  De 
Camps  give  full  right  to  build  and  maintain.  Their  grantors 
comprise  all  the  owners  in  fee  simple. 

Nor  did  the  act  mean  what  would  have  been  expressed  had 
it  said  "  without  acquiring  the  right  to  maintain  the  same  in 
fee  simple."  First,  this  would  have  been  incorrect  language, 
technically  speaking,  "  Fee  simple  "  describes  an  estate — not 
a  right  to  maintain  a  railroad.  Second,  the  act  was  supple- 
mentary to  one  Mhich  never  gives  authority,  but  for  terms  of 
years.  Why  should  it  be  thought  to  favor  title  in  fee  simple 
and  allow  that  estate  to  be  acquired  by  condemnation  ? 
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3.  Does  the  language  authorizing  the  taking  legal  proceed- 
ings mean  proceedings  for  condemnation  ? 

The  right  of  condemnation  will  never  be  presumed.  It  must 
be  given  by  clear  words,  or  at  least  necessary  implication.  If, 
in  this  case,  the  De  Camps  interfered  with  the  maintenance, 
there  are  "  legal  proceedings  "  possible  to  protect  their  lessees 
— in  chancery  or  at  common  law. 

4.  But  the  act  describes  the  "  legal  proceedings."  Such, 
namely,  as  it  would  have  the  right  to  take  and  prosecute  if  the 
road  purchased  "  had  not  been  built  upon."  What  legal  pro- 
ceedings, these?  Certainly,  not  proceedings  for  condemna- 
tion. 

The  language  had  a  probable  intent,  but  it  is  not  expressed. 

Nor  could  the  legislature  have  meant  that  lessees  should  be 
permitted  to  extinguish  their  lessor's  title.  This  would  be 
directly  authorizing  the  destruction  of  a  contract.  The  policy 
of  the  law  of  landlord  and  tenant  would  be  contravened  by 
giving  this  act  such  a  construction.  The  courts  will  strain  to 
prevent  it. 

This  fourth  section,  then,  cannot  help  the  defendants.  Are 
they  helped  by  the  general  act  and  the  general  words,  in  this  ? 

Not  by  the  general  words  in  this,  for,  as  already  shown, 
they  are  restrained  by  the  particular  restricted  use  imposed 
upon  this  railroad.  Nor  by  the  general  act,  for  the  use 
described  there  is  not  only  different  from  that  prescribed  in 
this,  but  it  is  one  which  cannot,  in  the  nature  of  things,  exist 
in  such  a  railroad  as  that  in  question. 

The  general  railroad  law  authorizes  corporations  for  the 
purpose  of  constructing,  maintaining  and  operating  a  railroad 
for  tlie  public  use,  in  the  conveyance  of  persons  and  property. 

The  twenty-sixth  section  commands  trains  for  the  trans- 
portation of  passengers  and  property  at  regular  times,  to  be 
fixed  by  public  notice,  shall  furnish  sufficient  accommodations 
for  the  transportation  of  all  passengers  and  freight,  offer- 
ing, &c. 

Can  this  underground  railroad  comply  with  these  requisi- 
tions?    Is  there  any  similarity  between  the  regular  notified 
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carrying  of  passengers  and  property,  and  the  use  had  or  pro- 
jected of  this  underground  railroad  ?  A  raih'oad  which  runs 
into  a  hill^  whose  terminus  at  one  end  is  an  inaccessible  mass 
of  mineral  or  earth  ;  at  the  other,  an  adit  to  the  air  and  the 
light  without  a  station,  without  possible  use  for  passengers, 
without  possible  use  for  general  freight — only  for  the  benefit 
of  the  Glendon  Iron  Company,  or,  at  very  farthest,  one  other 
company  mining  in  that  dark  cave  ? 

There  is  no  analogy  in  the  "  private  way  "  cases.  They  only 
decide  that  a  "  private  way,"  in  New  Jersey,  is  a  public  one  ; 
public  in  everything  but  compelling  the  public  to  maintain 
them. 

Nor  is  there  any  analogy  in  the  Pennsylvania  cases  as  to 
lateral  railroads.  They,  and  the  case  of  Henry  v.  Thomas,  go 
too  far  for  New  Jersey.  But  in  all  these  cases,  there  w^as  pos- 
sibility of  general  travel  of  persons,  and  general  freightage. 
While  here  is  none  of  either. 

Try  it  by  one  question.  Before  this  incorporation,  was  the 
railroad  one  whit  less  a  public  use  than  it  is  since  ?  It  was 
the  same  railroad,  in  the  same  spot,  accommodating  the  same 
parties,  and  accommodating  no  more — yea,  without  the  opjjor- 
tunity  of  accommodating  more. 

Does  the  fact  of  incorporation  make  that  use  public  which, 
before,  was  not? 

Shall  it  be  held,  in  New  Jersey,  that  A  shall  give  up  his 
land,  compulsorily,  to  B  and  C,  who  wish,  by  its  use,  to  make 
V  way  to  theirs  ?  When  things  are  so  situated,  that,  only 
that,  use  is  practicable — that  the  public  cannot  enjoy  it? 

II.  The  condemnation  proposed  is  without  precedent  and 
without  authority  in  the  statute. 

Tracks  of  the  railroad  purchased  lie  upon  land  consisting 
of  ore,  but  still  land. 

But  it  is  not  proposed  to  condemn  this  land,  nor  any  ease- 
ment in  it,  of  support  thereby  of  the  tracks. 

Neither  is  it  proposed  to  give  up  this  land — these  ores — ^at 
once,  only  when  the  owners  wish,  and  give  reasonable  notice. 

If  the  owners  do  notify  and  proceed  to  remove  ores  support- 


538   COURT  OF  ERRORS  AND  APPEALS. 

Hibernia  R.  R.  Co.  v.  De  Camp. 

ing  the  road-bed,  then  the  railroad  company  is  to  have  the 
right  to  bridge  across  for  a  support,  or  by  other  means,  or  to 
excavate  in  the  hanging-wall  of  the  vein,  to  provide  a  road- 
bed, and  thus  make  a  new  track. 

So  there  is  to  be  considered,  first,  a  track  without  a  road- 
bed or  a  support,  either  on  the  land  as  now  existing,  or  by 
using  the  land  for  a  support ;  and,  second,  a  different  alterna- 
tive route  is  to  be  provided,  so  that  the  mining  of  the  rejected 
land  may,  at  the  option  of  the  owners,  go  on. 

"What  says  the  petition  ?  "  These  proceedings  are  not  in- 
tended to.  acquire  any  right  or  easement  of  support  for  the 
tracks  or  road-bed  of  said  railroad  by  the  ores  lying  beneath 
said  tracks  and  road-bed." 

"  In  case  the  support  of  said  road-bed  shall  happen  to  be 
destroyed  or  materially  weakened  by  reason  of  the  removal 
*  *  *  of  the  ores  lying  beneath  the  same,  then  the  com- 
pany are  to  have  the  right  to  support  said  road-bed  by  timber- 
ing placed  across  said  tunnel,  or  by  other  means,  or  to  make 
an  excavation  in  the  southeast  or  hanging-wall  of  said  vein 
for  the  purpose  of  providing  a  road-bed  for  said  railroad," 
such  excavation  not  to  exceed  eight  feet  in  breadth  and  the 
height  of  eight  feet. 

Now,  land  or  interest  in  land,  such  an  interest  as  forms  an 
easement,  is  the  thing  to  be  condemned. 

This  the  petition  says  it  will  not  have.  What  does  it  ask  ? 
The  situation  it  would  have,  if  the  owner  of  the  soil  cove- 
nanted with  them,  first,  that  the  rails  might  remain  there  till 
he  wished  the  ores;  second,  that  then  he  would  give  reason- 
able notice  before  taking  it ;  third,  that  if  taking  the  ore 
should  destroy  or  imperil  the  support  of  the  road-bed,  then 
they  might  bridge  the  chasm,  supporting  timbers  on  each  side, 
or  attain  such  support  by  other  means,  or  that  they  might 
remove  the  railroad  from  its  present  bed  and  take  another  in 
the  hanging-wall. 

These  covenants,  peformed,  might  accomplish  the  end  in 
view.     But  would  they  create  an  interest  in  land — an  ease- 
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ment ;  would  there  be  the  "  taking "  of  anything  if  these 
covenants  were  made  ? 

The  raih'oad  law  never  contemplated  any  such  scheme  as 
this.  Its  first  section  empowers  the  corporations  (1)  to  cause 
survey,  and  for  that  purpose  enter  upon  the  lands  or  waters 
of  any  person  ;  (2)  to  take  and  hold  such  volunteer  grants  of 
real  estate  and  other  property  as  shall  be  made  to  it,  but  only 
for  the  purpose  of  such  grant ;  (3)  to  purchase,  hold  and  use 
all  such  real  estate  or  other  property  as  may  be  necessary  for 
the  construction  and  maintenance  of  its  said  railroad.  And 
condemnation  requires  the  examination  and  appraisement  of 
lands  taken  and  of  damages  occasioned  bv  the  takino;  thereof. 

But  this  petition  says.  We  won't  take  ihz  lands  nor  any 
easement  in  them.  We  leave  the  lands  with  the  owners.  We 
wish  no  privilege  of  support  on  or  by  them.  We  propose  to 
be  clear  of  any  "  damage  by  reason  of  taking."  Notwith- 
standing, we  wish  to  occupy  this  hole  in  the  land ;  to  use  the 
land  we  will  not  take ;  and  to  have  rights  in  case  we  wish 
them,  to  support  our  road  by  timbering  or  other  means ;  or  to 
take,  then,  if  driven  to  it  by  the  owners  compelling  us  to 
cease  use  of  the  land  under  our  route,  as  surveyed,  other  land 
and  another  route  contiguous,  or  near. 

It  is  submitted  that  under  no  construction  of  the  railroad 
law  can  such  a  scheme  as  this  be  sustained.  The  owners  can- 
not be  freed  to  covenant  as  the  corporation  desires.  Nor,  in 
any  event,  can  there  be  an  alternative  route. 

Suppose  an  elevated  railroad  projected  over  a  street,  the  fee 
in  which  lay  in  the  contiguous  owners,  could  the  right  be 
taken  by  condemnation  of  support  through  use  of  the  lands 
adjoining  on  either  side,  between  which  the  road  should  be 
swung,  or  could  an  alternative  be  proposed,  that,  if  the  own- 
ers wished,  the  route  should  change  to  taking  the  contiguous 
territory  ? 

Clearly,  the  law  says  take  the  land  on  which  to  construct 
your  road  and  its  bed.-  This  gives  you,  legally,  not  the  land, 
but  an  easement  on  it  and  in  it.     And  it  savs  nothing-  more. 

The  scheme  meditates  an  economy,  but  an  illesral  economy. 
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The  corporation  now  has  the  land  under  the  road-bed,  and  on 
which  it  is  supported.  It  has  this  till  the  lease  ends.  Then 
it  proposes  to  have  it  forever,  if  the  owner  does  not  dig  it  out, 
without  paying  for  it,  and  if  he  does,  then,  that  it  shall  get  a 
different  route,  or  timber — that  is,  bridge  acoss  the  tunnel, 
using  each  side  for  support. 

How  is  this  privilege  to  be  estimated  by  commissioners? 
Land,  a  thing  taken,  can  be  estimated.  This  is  beyond  the 
power  of  estimation — for  nothing  is  "  taken." 

All  that  is  done  is,  imposition  upon  the  land-owner  of  a 
contract  to  extend  the  lease  till  the  ground  is  desired,  and  then 
to  substitute  other  land  for  a  support. 

If  this  is  economy,  it  is  illegal  economy.  The  state  either 
takes  the  land  of  the  citizen  or  lets  it  alone.  If  it  takes,  it 
compensates  for  its  value.  It  lays  no  plot  by  which  it  can 
have  the  use  of  the  land,  in  fact,  without  compensation — can 
require  that  a  use  be  permitted  till  it  is  wished  for  other  uses, 
and  then  that  a  cheaper  route  be  substituted  for  it. 

It  is  said  that  this  substitute  route  is  within  the  one  hun- 
dred feet  permitted  by  law.  True,  but  it  is  not  within  the 
eight  feet  projected  by  this  petition  as  the  route.  Only  four 
feet  of  the  tunnel  on  each  side  the  centre  line  are  within  the 
sought-for  right  of  occupation. 

This  petition  restricts  the  width  of  the  route. 

III.  Technically,  no  right  exists  for  the  proposed  condem- 
nation. 

1.  Because  there  was  no  route  filed  by  the  corporation. 

2.  Because  if  the  survey  annexed  to  the  certificate  of  organi- 
zation is  obedient  to  the  law,  it  does  not  describe  the  route 
projected. 

The  act  of  the  corporators  before  being  incorporjited  can  in 
nowise  be  the  act  of  the  corporation.  This  route  is  part  of 
the  certificate,  wholly  unnecessary,  but  permissible. 

The  certificate  and  its  filing  give  being  to  the  artificial  per- 
son.    After  this  being  is  created,  then  only  can  it  act. 

Section  11  of  the  Raih^oad  law  {Rev.,  p.  927,)  shows  that  it 
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is  the  corporation,  after  its  creation,  that  is  to  file  the  route 
and  proceed  to  take  the  lands. 

An  unnecessary  filing  is  no  filing.  Suppose  two  corpora- 
tions seeking  the  same  route — would  the  informal  filing, 
informal  because  precedent  to  incorporation  or  contempora- 
neous with  it  on  the  formal  filing,  give  the  rioht? 

Clearly,  the  formal  filing  by  the  previously-formed  cor- 
poration ;  and  if  so,  then  it  is  the  filing  requisite,  tliough 
there  be  no  rival  seeking  the  route.  Morris  and  Essex  Rail- 
road Co.  V.  Blair,  1  Stnckt  135. 

IV.  The  corporation  seeks  to  acquire  "  the  right  to  per- 
petually maintain  and  operate  the  railroad  as  at  present  con- 
structed," when  its  own  existence  is  not  perpetual,  though  for 
a  long  term. 

If  this  be  technical,  it  is  none  the  less  a  legal  objection. 
The  right  sought  is  through  technicality.  It  is  a  right  de- 
pendent upon  strict  statutory  obedience. 

V.  The  proceeding  is  a  sheer  fraud.  The  Glendon  Iron 
Company,  in  another  shape,  seeks  to  abi'ogate  its  lease  and 
enlarge  its  right  to  this  property  without  buying  it.  The  court 
cannot  shut  its  eyes  to  the  fiicts.  This  alleged  general  act  was 
procured  for  the  purpose  of  this  Hibernia  railroad.  Having 
full  right  till  the  lease  terminates,  they  desire  to  protect  them- 
selves in  the  enjoyment  of  other  property,  through  this  rail- 
road, afterwards.  They  therefore  get  the  act,  become  incor- 
porate, and  then  seek  a  cheap  acquisition  of  their  object  by 
this  condemnation.  They  exclude  rivalry  on  the  part  of  the 
De  Camps  by  fixing  in  the  act  such  exorbitant  tolls— twenty 
cents  a  ton  by  mile,  and  every  fraction  to  be  held  a  mile— as 
to  shut  them  out  from  any  use  of  the  railroad. 

The  oppression  of  the  scheme  is  too  plain.  The  only 
remedy  is  to  keep  them  within  the  law— refuse  them  the  con- 
demnation which  they  seek,  or  any  condemnation  which  does 
not  make  them  pay  the  value  of  the  land  upon  which  the 
railroad  lies. 
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The  opinion  of  the  court  was  delivered  by 

Dixon,  J.  This  writ  of  error  brings  up  a  judgment  of 
the  Supreme  Court  setting  aside  an  order  appointing  commis- 
sioners to  appraise  certain  property  which  the  Hibernia 
Underground  Raih'oad  Company  seeks  to  condemn. 

The  company  was  organized  under  the  General  Railroad 
act  and  its  supplements,  for  the  purpose  (as  its  articles  of  asso- 
ciation state)  of  purchasing,  operating  and  maintaining  a  cer- 
tain railroad  already  constructed,  running  about  two-thirds  of 
a  mile,  wholly  underground,  through  the  Hibernia  vein  of 
iron  ore  in  Morris  county,  to  be  used  for  the  transportation 
of  minerals,  and  of  materials,  implements  and  machinery  for 
the  sinking  and  working  of  mines.  This  railroad  having  been 
purchased,  the  company  finds  that  the  only  right  to  maintain 
the  same,  on  what  is  called  the  "  De  Camp  mine  lot,"  is 
derived  from  a  lease  which  expires  in  1894 ;  and  the  proceed- 
ings now  before  us  were  instituted  with  the  view  of  acquiring 
the  right  of  perpetually  maintaining  the  road  across  this  lot, 
about  ten  chains  in  length. 

The  company's  petition  describes  the  property  to  be  con- 
demned (so  far  as  the  description  is  pertinent  to  the  present 
inquiry)  in  the  following  language :  "  The  right  to  perpetually 
maintain  and  operate  the  Hibernia  Underground  Railroad  as 
at  present  constructed  and  operated,  being  a  railroad  with  a 
single  track  of  the  gauge  or  breadth  of  two  feet  and  nine 
inches  between  the  rails,  and  operated  by  steam  locomotives 
and  cars  not  exceeding-  six  feet  and  six  inches  in  breadth  and 
eight  feet  in  height,  in,  through  and  along  that  portion  of  the 
Hibernia  tunnel  *  *  *  known  as  the  'De  Camp  mine 
lot.'  *  *  *  Xlie  centre  line  of  said  railroad,  where  it 
crosses  said  '  De  Camp  mine  lot,'  is  described  as  follows : 
Beginning,  &c.  *  *  *  Also  the  right  to  repair,  renew 
and  alter  said  railroad  as  occasion  may  require.  Including 
the  right,  for  the  purposes  aforesaid,  to  enter  upon  and  occupy 
so  much  of  said  tuiniol  as  lies  within  four  feet  of  said  centre 
line  on  each  side  thereof.  *  *  *  These  proceedings  are 
not  intended  to  acquire  any  right  or  easement  of  sapport  for 
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the  tracks  or  road-bed  of  said  railroad  by  the  ores  lying 
beneath  said  tracks  and  road-bed,  but  the  present  and  future 
owners  of  said  '  De  Camp  mine  lot '  are  to  be  at  liberty,  after 
reasonable  notice  to  said  Hibernia  Underground  Railroad 
Company  or  their  successors  or  assigns,  to  mine  and  remove 
all  or  any  part  of  the  ores  lying  beneath  said  road-bed,  not- 
withstanding the  removal  thereof  may  weaken  or  destroy  the 
support  of  said  road-bed.  And  further,  in  case  at  any  time 
the  support  of  said  road-bed  shall  happen  to  be  destroyed 
or  materially  weakened  by  reason  of  the  removal  in  whole  or 
in  part  of  the  ores  lying  beneath  the  same,  then  and  in  such 
case  the  said  Hibernia  Underground  Railroad  Company  and 
its  successors  and  assigns,  are  to  have  the  right  to  support  said 
road-bed  by  timbering  placed  across  said  tunnel  or  by  other 
means,  or  to  make  an  excavation  in  the  southeasterly  or  hang- 
ing-wall of  said  vein,  for  the  purpose  of  providing  a  road-bed 
for  said  railroad ;  such  excavation  not  to  exceed  the  breadth 
of  eight  feet,  measured  from  the  face  of  said  hanging-wall, 
and  the  height  of  eight  feet,  and  to  extend  along  said  hang- 
ing-wall across  said  lot  of  land  at  the  same  level  as  the  pres- 
ent floor  of  said  tunnel." 

One  question  raised  by  the  land-owners  is  whether  the 
rights  thus  defined  were  such  as  the  company  could  lawfully 
condemn,  and  the  decision  of  this  question  against  the  com- 
pany in  the  Supreme  Court  is  the  matter  now  complained  of 
as  error. 

The  specific  authority  which  the  company  aims  to  put  in 
force  is  conferred  by  a  supplement  to  the  General  Railroad 
act,  approved  March  12th,  1879,  (Pamph.  L.,  p.  166,)  under 
which  the  company  was  organized.  This  supplement  enacts 
that  "  When  any  corporation  formed  under  the  provisions  of 
this  act  shall  take  legal  proceedings  to  acquire  the  right  of 
way  for  its  proposed  railroad  beneath  the  surface  of  the  earth, 
such  right  of  way  shall  not  include  the  right  to  permanently 
use  or  occupy  the  surface  of  the  earth  immediately  above  such 
railroad  and  wiiere  the  same  is  not  broken,  but  shall  be  con- 
fined to  a  mere  right  to  tunnel  and  excavate  the  earth  for  its 
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tracks ;  "  and  if  the  company  has  pnrchased  a  raih'oad  ah-eady 
constructed,  but  has  not  acquired  the  right  to  maintain  the 
same  from  the  owners  of  the  fee  simple  of  any  lands  upon, 
under  or  through  which  it  is  built,  then  "  it  shall  be  lawful 
for  the  corporation  owning  and  operating  said  railroad  to  take 
and  prosecute  all  such  legal  proceedings,  to  acquire  the  right 
to  maintain  and  operate  its  said  railroad,  that  it  would  have 
the  right  to  take  and  prosecute  if  such  railroad  had  not  as  yet 
been  built."  The  supplement  also  declares  that  companies 
fomied  under  it  shall  have  all  the  powers,  and  may  exercise 
all  the  franchises  conferred  upon,  and  which  may  be  exercised 
by  corporations  formed  under  the  original  act ;  but  we  do  not 
think  that  these  general  expressions  can  enlarge  the  scope  of 
the  special  authority  granted  by  the  supplement  for  the  con- 
demnation of  a  right  of  way  beneath  the  surface  of  the  earth. 
In  designating  the  rights  which  the  company  was  to  obtain 
under  this  special  authority,  the  language  used  is  so  explicit  as 
to  prevent  any  inference  gathered  from  general  terms ;  it  not 
only  indicates  what  shall  not  be  acquired,  but  also  expressly 
declares  to  what  the  acquisition  shall  be  confined. 

We  deein  it  clear  that  corporations  formed  to  construct  or 
maintain  underground  railroads  are  not  entitled  to  condemn 
the  fee  simple  of  lands  for  their  right  of  way.  What  they 
can  acquire  is  a  right  to  tunnel  and  excavate  the  earth,  a  right 
to  maintain  and  operate  the  railroad.  We  need  not  examine 
or  cite  the  many  cases  wliich  have  held  that  terms  much  more 
indicative  of  a  fee,  when  used  in  a  grant  of  eminent  domain, 
import  only  an  easement.  All  the  decisions  agree  in  laying 
down  these  principles,  that  the  corporation  can  take  what  the 
legislature  has  authorized  it  to  condemn,  and  nothing  more, 
that  the  authority  must  be  expressly  granted  or  necessarily 
implied  in  the  express  grant,  and  that  it  must  be  strictly  pur- 
suetl.  Under  these  principles,  the  phraseology  used  in  the 
statute  cannot  mean  ownership  of  the  land ;  it  must  mean 
only  a  right  to  construct,  operate  and  maintain  a  railroad  upon, 
through  and  under  the  land  of  another. 

The  petition,  therefore,  is  correct  in  asking  the  condemna- 
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tion,  not  of  land,  but  of  the  right  to  maintain  and  operate  the 
railroad.      This    right,  however,  when    acquired,   would   be 
paramount,  and  the  land-owner  could  lawfully  do  nothing 
which  would  impair  it.     He  might  make  any  use  of  his  land 
consistent  with  the  maintenance  and  operation  of  the  railroad ; 
as  owner  of  the  ores  beneath  the  road-bed,  he  might  remove 
them,  but  always  subject  to  this,  that  he  should  not  weaken 
the  road  or  materially  interfere  with  the  convenience  of  its 
operation.     This  would  be  the  legal  consequence  of  the  con- 
demnation by  the  company  of  a  right  to  permanently  maintain 
and  operate  the  railroad  as  constructed.     The  petition,  how- 
ever, seeks  to  avoid  this  consequence,  and  to  reserve  to  the 
land-owner  the  absolute  right  of  removing  the  ore  at  his 
pleasure,  without  regard  to  the  struct-iu-e  resting  upon  it.     In 
other  words,  instead  of  the  permanent  right  to  support  the 
railroad  in  its  present  position,  which  the  statute  expressly 
authorizes  the  company  to  condemn,  the  company  proposes  to 
take  only  a  temporary  privilege  of  support,  until  the  land- 
owner shall  see  fit  to  remove  the  ore.    Thus  we  are  brought  to 
the  question  whether  the  express  grant  of  power  to  condemn 
the  permanent  use  implies  an  authority  to  condemn  a  tempo- 
rary use.    A  somewhat  similar  question  was  answered  affirma- 
tively by  Chancelloj    KenL  in  Jerome  v.  Ross,  7  Johns.  Ch. 
315.'    There  the  canal  commissioners  had  express  authority 
to  enter  upon,  take  possession  of  and  use  any  lands,  waters 
and  streams  necessary  for  the  prosecution  of  the  improvement, 
doing  no  unnecessary  damage ;  and  it  was  insisted  that  the 
power   could   be   exercised    only  for  the   permanent  appro- 
priation of  the  whole  fee;  but  the  court  held  that  the  com- 
missioners were  not  obliged  to  appropriate  a  greater  interest 
than  was  requisite  for  the  public  object,  and  that  they  might 
take  possession  of  and  use  land,  temporarily,  for  the  purpose 
of  quarrying  stone  with  which  to  build  a  dam  required  by  the 
canal.     This  view  seems  to  have  been  subsequently  sanctioned 
by  the  Court  of  Errors  in  Ijyon  v.  Jei-ome,  26  Wend.  485. 
On   the  other  hand,  in   Oarrier  v.  M.  &  C.  R.  R.  Co.,  11 
Ohio  St.  228,  where,  under  an  ordinary  power  to  take  land  for 
Vol.  xvni.  35 
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the  construction  and  operation  of  a  railroad,  the  company 
sought  to  condemn  a  right  of  way,  ah^eady  occupied  by  it,  for 
three  years,  to  be  used  while  its  permanent  road  was  building, 
the  court  said :  "  The  road  contemplated  by  the  charter  is  a 
permanent  thing ;  the  lands  to  be  taken  for  it,  it  is  evident, 
were  designed  to  be  taken  permanently,  once  for  all.  No 
such  thing  as  a  temporary  appropriation  of  land  is,  in  the 
charter,  expressly  mentioned,  nor  does  it  anywhere  seem  to 
have  entered  the  mind  of  the  legislature.  *  *  *  ^^q 
think  that  by  no  fair,  and  much  less  by  any  strict  construc- 
tion of  the  powers  granted  to  this  corporation,  can  the  appro- 
priation claimed  be  brought  within  them." 

It  is  noticeable  that  the  New  York  cases  differ  from  the 
one  before  us  in  several  respects.  The  right  of  temporary 
appropriation  was  there  conceded,  because,  for  the  purpose  in 
view,  that  only  was  necessary  to  carry  out  the  legislative 
design.  But  here  the  legislative  design,  "as  gathered  from  the 
statute  and  the  company's  articles  of  association,  will  appar- 
ently not  be  satisfied  by  the  maintenance  of  the  railroad 
simply  until  the  land-owner  shall  choose  to  remove  the  ore  in 
the  road-bed;  and  the  petition  itself,  in  recognition  of  this 
fact,  seeks  to  substitute  another  road,  when  the  existing  site 
shall  be  destroyed,  in  order  to  accomplish  fully  the  object  of 
the  incorporation.  So  that  this  ground,  relied  on  by  Chancel- 
lor Kent,  for  inferring  a  right  to  temporary  occupation,  is 
wanting  in  the  present  instance.  In  the  case  of  the  canal 
commissioners,  also,  the  right  required  was  reasonably  definite, 
as  to  both  duration  and  use — possession  until  stone  could  be 
quarried  sufficient  for  the  building  of  a  certain  dam ;  so  that 
a  fair  appraisal  of  the  right  was  practicable,  especially  in  view 
of  the  fact  that  the  appraisal  could  legally  be  postponed  until 
the  use  was  ended.  But  here  compensation  must  be  made 
before  possession  is  taken,  and  the  appraisers  must,  therefore, 
say  in  advance  what  a  right  of  possession  is  fairly  worth, 
when  the  possession  can  lawfully  be  forthwith  terminated  by 
him  to  whom  the  compensation  has  been  paid.  Such  an 
appraisement  would,  in   most   cases,  be  a  mere  guess,  and 
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rarely  could  result  in  the  ascertainment  of  just  compensation; 
which  is  a  constitutional  prerequisite  to  the  condemnation  of 
property  by  individuals  and  private  corporations. 

I  cannot,  therefore,  rid  my  mind  of  grave  doubts  whether 
the  legislature  has  authorized  the  taking  of  such  a  limited 
privilege  in  the  present  site  of  the  railroad,  as  the  petitioner 
demands,  and  because  of  these  doubts  must  deny  that  the 
power  has  been  granted. 

But  the  petition  does  not  stop  at  the  existing  road-bed. 
Conceiving  that  the  needs  of  the  company  may  outlast  the 
willingness  of  the  land-owner  to  leave  the  ore  for  the  mainte- 
nance of  the  superstructure,  it  prays  the  condemnation  of  a 
further  right,  in  the  event  of  the  removal  of  the  ore,  to  sup- 
port its  tracks  upon  other  property  of  the  owner,  and  not  this 
only,  but  a  right  to  choose,  in  the  event  indicated,  whether 
that  support  shall  be  secured  by  timbers  resting  on  both  walls 
of  the  vein,  or  by  excavating  the  hanging-wall  to  a  depth  of 
eight  feet  from  its  face.  Thus  it  aims  to  carve  out  a  sort  of 
future  contingent  right  in  each  of  two  distinct  parcels  of  land 
now  held  in  fee  simple,  and  to  acquire  the  option  of  determin- 
ing hereafter  which  of  those  rights  it  will  eventually  appro- 
priate. 

This  is  plainly  going  beyond  any  power  conferred  by  the 
statute.  That  a  contingent  estate  already  existing  may  be 
condemned  under  the  law,  I  see  no  sufficient  reason  to  dispute, 
for  such  a  power  seems  to  be  necessary  to  enable  the  company, 
when  an  estate  of  that  nature  is  outstanding,  to  acquire  what 
the  statute  says  it  may  acquire — a  right  to  permanently  main- 
tain i*n  existing  road  ;  but  that  is  a  very  different  thing  from 
a  power  to  create  such  a  contingent  interest  in  order  to  con- 
demn it,  to  the  end  that  the  company  may,  in  a  possible  event, 
construct  a  different  road  on  other  lands.  Such  a  power  is  not 
expressed  in  the  statute  or  necessarily  implied  by  anything 
which  is  expressed,  nor  have  we  found  any  decision  tending 
to  uphold  it  under  an  ordinary  grant  of  eminent  domain.  In 
our  opinion,  the  language  of  the  statute  imports  only   the 
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acquisition  of  present  rights,  and  of  wliatever  may  be  neces- 
sary to  make  those  rights  perpetual. 

For  these  reasons  the  judgment  of  the  Supreme  Court  must 
be  affirmed. 

For  aJii'mance-r-THB  Chancelloe,  Dixon,  Knapp, 
Reed,  Van  Syckel,  Brown,  Clement,  McGregor, 
Paterson,  Whitaker.     10. 

For  reversal — None. 


THE  DELAWARE,  LACKAWANNA  AND  WESTERN  RAIL- 
ROAD COMPANY,  PLAINTIFF  IN  ERROR,  v.  JOHN  F. 
WALSH,   DEFENDANT  IN  ERROR. 

1.  A  passenger  upon  a  railroad  train,  who  has  paid  his  fare,  and  is  forced 
by  the  conductor,  under  threat  of  violence,  to  leave  the  train  before 
arriving  at  the  station  to  which  he  has  paid  his  fare,  is  entitled  to. 
damages  for  the  indignity  and  consequent  injury  to  his  feelings  in 
being  required  to  leave  the  train  under  the  circumstances. 

2.  Allen  v.  Camden  and  Philadelphia  Ferry  Co.,  17  Vroom  179,  approved. 


Error  from  the  Supreme  Court. 

For  the  plaintiif  in  error,  Flavel  McGee. 

For  the  defendant  in  error,  Edward  31.  Colie. 

The  Chancellor.  This  is  a  suit  for  damages  brought 
by  Walsh  against  the  company.  The  ground  of  action  is  that 
he  having  bought  a  ticket  entitling  him  to  a  passage  on  a  train 
over  the  company's  road  from  Newark  to  Orange,  was,  while 
on  such  passage,  compelled  by  the  conductor,  under  threat*  of 
violence,  to  leave  the  train  before  he  arrived  at  Orange.  The 
reason  given  by  the  conductor  was  that  Walsh's  ticket  entitled 
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him  to  a  passage  from  Newark  to  Roseville  only,  and  not  to 
Orange.  The  conductor  had  taken  up  the  ticket  and  the  train 
had  passed  Roseville  when  the  occurrence  took  place.  The 
error  assigned  is  that  the  judge  at  the  Circuit  charged  the  jury- 
that  if  they  should  find  for  the  plaintiff  they  might  give 
damages  for  the  indignity  and  consequent  injury  to  his  feel- 
ings in  being  required  to  leave  the  train  under  the  circum- 
stances. The  company's  counsel  insisted  that  he  should  charge 
that  if  the  conductor  supposed  that  the  ticket  was  for  Rose- 
ville and  acted  upon  the  mistake,  the  verdict  should  be  for 
actual  damages  only,  not  including  damages  for  the  indignity 
and  consequent  injury  to  Walsh's  feelings  ;  but  the  judge  de- 
clined to  so  charge.  The  rule  on  this  subject  was  laid  down 
in  this  court  in  Allen  v.  Camden  and  JPhiladelphia  Ferry  Co., 
17  Vroom  198.  The  charge  and  refusal  in  question  were  in 
accordance  therewith.     The  judgment  should  be  affirmed. 

For  affirmance — The  Chancellor,  Knapp,  Reed,  Scud- 
DER,  Van  Syckel,  Brown,  Clement,  Cole,  Whitaker 

—9. 

For  reversal — Paterson — 1. 


CATHARINE  CADMUS  AND  JOHN  COMBES,  EXECUTORS, 
PLAINTIFFS  IN  ERROR,  v.  PATRICK  FAGAN,  DEFEND- 
ANT IN  ERROR. 

Lands  in  the  city  of  Bayonne,  npon  which  an  assessment  for  a  municipal 
improvement  had  been  imposed,  which  remained  unpaid,  were  con- 
veyed by  a  deed  with  a  covenant  against  encumbrances.  The  assess- 
ment was  afterwards  removed  to  the  Supreme  Court  and  vacated.  By 
the  order  which  vacated  the  assessment  commissioners  to  make  a  re- 
assessment were  appointed.  The  re-assessment  made  by  them  was 
paid    by   the    grantee.      Held,    that    tlie    covenant  was    breken    by 
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the  existence  of  the  first  assessment  unpaid,  that  the  re-assessment 
related  back  as  an  encumbrance  to  the  date  of  the  confirmation  of  the 
first  assessment  when  the  latter  became  a  lien,  and  that  the  measure 
of  damages  for  the  breach  of  the  covenant  is  the  amount  paid  on  the 
re-assessment. 


The  writ  of  error  brings  up  a  judgment  of  the  Hudson 
Circuit,  in  an  action  on  a  covenant  against  encumbrances  con- 
tained in  a  conveyance  of  lands  in  the  city  of  Bayonne,  dated 
September  26th,  1872. 

The  cause  was  tried  without  a  jury  and  upon  facts  agreed 
on.     The  following  thus  appeared : 

At  the  date  of  the  conveyance  an  assessment  for  the  ex- 
pense of  opening  a  street,  which  had  been  laid  on  the  lands 
and  was  confirmed  September  28th,  1871,  remained  unpaid. 
In  1877  the  assessment  was  removed  to  the  Supreme  Court 
by  certiorari.  On  November  12th,  1877,  it  was  vacated  as 
to  the  prosecutors  of  the  certiorari.  On  June  14th,  1878,  it 
was  set  aside  as  to  all  persons  affected  thereby.  By  the  same 
order  the  Supreme  Court  appointed  commissioners  to  make  a 
new  assessment.  They  made  a  new  assessment,  which  was 
confirmed  March  21st,  1879. 

It  was  agreed  that  the  plaintiff  below  should  be  considered 
to  have  paid  the  amount  of  the  latter  assessment  on  June  19th, 
1883. 

Upon  the  case  so  made  two  questions  were  certified  to  the 
Supreme  Court  for  its  advisory  opinion,  viz. :  1.  Whether  the 
plaintiff  was  entitled  to  recover ;  and  2.  If  entitled  to  recover, 
what  should  be  the  measure  of  damages. 

The  opinion  of  the  Supreme  Court,  which  is  reported  in  17 
Vroom  441,  was  returned  to  the  Circuit  Court  and  judgment 
was  entered  in  conformity  therewith. 

Thereupon  this  writ  was  brought. 

For  the  plaintiffs  in  error,  Peter  Bentley, 

For  the  defendant  in  error,  Parmly,  Olendorf  &  Fish. 
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The  opinion  of  the  court  was  delivered  by 

Magie,  J.  The  conclusions  reached  by  the  Supreme  Court 
in  its  advisory  opinion  were:  1.  That  the  covenant  on  which 
the  action  was  brought  was  broken  when  made  by  the  exist- 
ence of  the  original  assessment  unpaid  ;  and  2.  That  the  plain- 
tiflP  below  (the  defendant  in  error)  was  entitled  to  recover  not 
merely  nominal,  but  actual  damages,  measured  by  the  amount 
agreed  to  have  been  paid  on  the  assessment  imposed  after  the 
vacation  of  the  original  assessment. 

The  correctness  of  the  first  conclusion  has  not  been  and 
cannot  be  disputed. 

The  second  conclusion  is  the  point  of  contest  and  error 
complained  of  in  this  case. 

The  result  in  that  respect  reached  so  accords  with  my  view 
of  the  case  that  I  should  be  content  to  vote  to  affirm  this 
judgment  without  comment,  but  for  the  fact  that  it  appears  to 
have  been  grounded  on  reasons  with  which  I  find  myself 
unable  to  agree. 

The  question  presented  for  solution  related  to  the  status  of 
an  assessment  imposed  after  the  vacation  of  a  former  assess- 
ment. If  the  re-imposed  assessment  became  an  encumbrance 
only  from  its  determination  or  confirmation,  then  only  nominal 
daraao-es  were  recoverable,  for  the  encumbrance  which  caused 
the  breach  had  been  wholly  vacated.  But  if  the  re-imposed 
assessment  related  back  as  an  encumbrance  to  a  time  prior  to 
the  covenant,  then  its  payment  was  the  payment  of  an  encum- 
brance covered  by  the  covenant,  and  the  amount  paid  would 
measure  the  damages  to  be  recovered. 

The  Supreme  Court  adopted  the  last-mentioned  proposition, 
but  in  the  opinion  it  was  declared  that  the  re-imposed  assess- 
ment related  back,  as  an  encumbrance,  not  to  the  date  of  the 
first  assessment,  but  to  the  time  when  the  work  for  which  the 
assessments  were  made  was  completed.  Cases  from  the  courts 
of  Massachusetts  were  cited  and  relied  on  as  sustaining  that 
doctrine,  and  it  was  on  this  ground  that  it  was  adjudged  that 
the  payment  of  the  last  assessment  was  the  payment  of  an 
encumbrance  existing  at  the  date  of  the  covenant. 
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It  is  from  this  portion  of  the  opinion  that  I  feeb constrained 
to  dissent.  To  adopt  the  doctrine  there  enunciated,  as  estab- 
^lishino;  the  correct  rule  for  determinino;  the  time  when  the  lien 
of  such  assessments  attaches  to  land,  under  the  provisions  of 
such  charters  as  that  of  the  city  of  Bayonne,  would,  in  my 
judgment,  be  opposed  to  a  proper  construction  of  those  pro- 
visions. 

It  is  completely  settled  that  taxes,  whether  general  or  spe- 
cially imposed  by  reason  of  peculiar  benefits  conferred  by  a 
public  improvement,  become  liens  on  land  only  by  virtue  of 
express  legislation.  The  power  to  impose  the  lien  necessarily 
includes  the  power  to  limit  its  extent  and  duration.  Cooley 
on  Taxation  305;  Heme  v.  Levee  Comers,  19  Wall.  655; 
State,  Society,  &g.,  pros.,  v.  Paterson,  13  Vroom  615 ;  John- 
son V.  Van  Horn,  16  Vroom  136. 

The  first  question,  therefore,  must  be,  What  has  the  legis- 
lature prescribed  ?  The  legislative  intent  to  impose  the  tax 
as  a  lien  must  appear ;  the  extent  and  duration  thereof  may 
be  expressly  declared,  or,  in  the  absence  of  express  declaration, 
inferred  from  the  language  of  the  acts  or  their  general  scope. 

The  charter  of  Bayonne,  after  prescribing  the  mode  in 
which  the  commissioners  of  assessment  should  make  up  and 
present  to  the  board  of  councilmen  an  assessment  of  this  sort, 
declares  that  "  if  said  board  of  councilmen  shall,  by  resolu- 
tion, confirm  said  assessment,  it  shall  constitute  a  lien  on  the 
property  assessed  for  the  amount  of  such  assessment."  Laws 
of  1869,  p.  371,  §  58.  In  this  respect,  the  provisions  of  this 
charter  are  similar  to  those  of  other  municipalities  and  iden- 
tical with  many. 

Applying  to  such  clauses  the  ordinary  rules  of  construction, 
I  think  we  are  driven  to  the  conclusion  that  the  legislative 
intent  is  thereby,  either  expressly  or  by  a  persuasive  and 
necessary  implication,  shown  to  be  that  the  lien  of  the  assess- 
ment should  attach  at  the  date  of  its  confirmation.  In  the 
face  of  this  expression,  I  conceive  it  to  be  impossible  to  hold 
that  tlie  time  when  the  lien  should  attach  was  left  to  an  im- 
plication to  be  deduced  from  the  general  scope  of  the  legisla- 
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tion.  If  left  to  such  a  deduction,  it  seems  to  me  we  should 
be  forced  to  hold  that  the  lieu  attached  wheu  the  work  was 
ordered  to  be  doue,  ratlier  than  when  it  was  completed.  But 
as  the  declaration  of  the  charter  is,  that  when  an  assessment 
shall  be  confirmed  it  shall  constitute  a  lien,  in  ray  opinion  we 
are  not  left  to  inferences  from  the  general  scope  of  the  act,  but 
the  enactment  itself  fixes  the  date  at  which  the  lien  is  to 
attach  as  that  of  the  original  confirmation  of  the  assessment. 

This  construction,  it  is  not  amiss  to  note,  establishes  a 
convenient  rule  capable  of  practical  application.  The  date 
when  the  lien  attaches  is,  under  this  rule,  discoverable  by 
record  evidence.  Under  the  rule  stated  by  the  Supreme 
Court,  it  could  only  be  fixed  by  parol  evidence,  which,  in 
respect  to  the  completion  of  the  work,  might  be  uncertain  or 
even  variant. 

■  Besides,  the  construction  I  put  on  these  provisions  has,  I 
think,  been  generally  adopted  in  practice  by  a  concensus  of 
the  profession.  To  overthrow  it,  would,  in  my  judgment,  be 
disastrous.  It  would  operate  to  unsettle  titles,  and  would 
vastly  increase  litigation  on  covenants  of  this  sort,  if  the  time 
at  which  these  liens  attach  themselves  to  lands  is  open  to  the 
uncertainty  of  parol  testimony. 

My  conclusion  is,  that  the  lien  of  the  original  assessment  in 
this  case  attached  to  the  land,  not  when  the  work  was  cora- 
jjleted,  but  when  the  assessment  was  confirmed. 

Upon  this  view,  the  conclusion  of  the  Supreme  Court  may 
be  supported  in  accord  with  principles  already  established. 

Assessments  of  this  sort  liave  been  treated  as  adjudications 
having  the  force  of  judgments,  so  long  as  unmodified  and  uu- 
vacated,  in  respect  to  moneys  paid  thereon.  Davenport  v. 
Elizabeth,  12  Vi'oom  362  ;  Campion  v.  Elizabeth,  12  Vroom 
355 ;  Jersey  City  v.  Green,  13  Vroom  627. 

In  Campion  v.  Elizabeth  supra,  the  action  was  to  recover 
money  paid  on  an  assessment  which  had  been  afterwards 
vacated.  But  it  appeared  that  after  the  vacation,  a  nev/ 
assessment  had  been  imposed  to  as  great  an  amount.  The 
Circuit  Court  had  deuied  the  right  of  recovery,  holding  that 
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the  proceedings  to  assess  and  re-assess  were  a  unit,  resulting  in 
the  substitution  of  the  new  assessment  for  the  former  one. 
The  case  was  affirmed  in  this  court  upon  grounds  which  indi- 
cated, although  they  did  not  require,  a  concurrence  with  the 
view  espressed  in  the  Circuit. 

In  Cross  V.  Hayes,  16  Vroom  12,  the  Supreme  Court  held 
that  an  assessment  of  this  sort  was  a  mere  determination  of 
the  amount  which,  on  the  basis  of  benefits  conferred,  should 
be  returned  to  the  public,  and  that  an  unsuccessful  effort  to 
levy  this  form  of  tax,  might  be  followed  by  a  successful  one, 
truly  measuring  the  burden  which  the  land  should  bear  and 
whicii  should  take  the  place  of  the  former  one.  This  case 
was  affirmed  in  this  court  upon  the  opinion  read  in  the  Su- 
preme Court.     Ot'oss  v.  Hayes,  16  Vroom  565. 

So  it  has  been  held  that  in  making  a  re-assessment  the 
assessing  officers  should  determine  the  liability  as  of  the  date 
of  the  first  assessment.  Johnson  v.  Trenton,  14  Vroom  166. 
In  this  court,  in  a  suit  to  recover  the  excess  of  a  payment 
made  on  an  assessment  afterwards  vacated,  over  the  amount 
of  a  re-assessment,  it  was  held  that  the  amount  of  the  re-as- 
sessment was  to  be  charged  against  the  payment  as  of  the  date 
of  the  first  assessment,  and  interest  could  be  recovered  only  on 
the  balance.     Jersey  City  v.  0^  Callaghan,  12  Vroom  349. 

From  these  cases  it  appears  that  proceedings  of  this  kind 
have  a  sort  of  unity.  When  an  assessment  is  made,  it  becomes 
a  lien  (if  the  statute  so  directs)  at  a  time  fixed  by  the  confirm- 
ation or  other  similar  act.  If  thereafter  proceedings  arc  taken 
resulting  in  affirming,  or,  at  least,  in  not  disturbing  the 
foundation  of  the  assessment,  viz.,  the  making  of  the  improve- 
ment, but  disaffirm  and  annul  the  adjudication  fixing  the 
amount  to  be  imposed,  then  if  a  re-assessment  is  provided  for, 
the  latter,  though  separated  from  the  first  assessment  in  point 
of  time,  is,  in  intendment  of  the  law,  a  single  procedure  with 
the  former,  and  a  mere  revision  of  the  adjudication.  It  re- 
lates back  to  the  original  assessment  and  takes  practical  effect, 
as  to  liability,  as  to  drawing  interest,  and,  in  my  judgment, 
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as  to  becomiug  a  lien,  as  of  the  date  of  the  original  assess- 
ment. 

So  in  the  case  before  us,  the  original  assessment  adjudged 
that  the  expenses  of  the  improvements  were  to  be  paid  in  re- 
spect to  specified  property  in  specified  amounts,  which,  on  its 
confirmation,  became  liens.  When  this  adjudication  was 
vacated  the  property  was  not  exonerated  from  a  liability  but 
remained  liable  to  the  true  amount  and  proportion  of  the 
expenses  when  imposed  in  the  legal  continuance  of  the  pro- 
ceeding. When  the  true  amount  was  determined,  it  became  a 
charge  as  of  the  date  of  the  original  assessment. 

The  case  of  White  v.  Stretch,  7  C.  E.  Green  76,  presented 
the  same  question  now  before  iis.  The  conclusion  reached  by 
Chancellor  Zabriskie  accords  with  the  views  here  expressed. 
He  says : 

"  But  the  assessment  was  merely  the  mode  of  ascertaining 
the  share  of  the  cost  of  the  sewer  to  be  paid  by  these  lots ; 
they  were  liable  to  pay  for  the  cost  of  the  sewer  from  the  time 
the  proceedings  were  completed  by  the  confirmation  of  the 
first  assessment.  That  liability  was  the  real  encumbrance.  It 
existed  at  the  date  of  the  deed,  and  it  was  never  for  a  moment 
removed;  the  same  judgment  which  set  aside  the  assessment, 
affirmed  the  proceedings  which  created  the  encumbrance,  and 
affirmed  the  continuance  of  that  encumbraHice  by  appointing 
commissioners  to  ascertain  the  proportion  which  each  lot 
should  pay.  If,  then,  the  cost  of  this  sewer  was  an  encum- 
brance on  these  lots  at  the  date  of  the  deed,  and  that  encum- 
brance has  never  been  removed,  but  the  only  change  has  been 
that  the  assessment  of  the  amounts  which  is  the  share  of 
these  lots,  has  been  changed,  the  conclusion  is  inevitable  that 
White  is  liable  to  relieve  the  premises  from  it." 

The  present  Chancellor  has  presented  a  similar  view  of  the 
subject.     Commissioners  v.  Linden,  13  Stew.  Eq.  27. 

It  is  on  the  grounds  above  stated  that  I  approve  the  result 
arrived  at  in  the  Supreme  Court,  and  shall  vote  to  affirm  the 
judgment  before  us  on  this  writ  of  error. 
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For  affirmance — The  Chancellor,  Dixon,  Magie,  Vak 
Syckel,  Brown,  Clement,  Cole,  McGregor,  Pater- 
son.     9. 

For  reversal — None. 


SOLOMON   CLARK,    PLAINTIFF   IN   ERROR,  v.  THE   STATE 
OF  NEW  JERSEY,  DEFENDANT  IN    ERROR. 

1.  In  the  trial  of  an  indictment  for  selling  numbers  in  a  lottery  scheme 
it  was  not  error  to  admit  in  evidence  a  book  called  a  dream-book  and 
a  chequered  paper  with  numbers  upon  it,  both  having  been  found  on 
the  premises  where  the  numbers  were  sold  and  both  being  identified 
as  being  used  in  the  policy  business. 

2.  It  was  not  error  to  refuse  to  charge  upon  such  trial  that  there  could  be 
no  conviction  unless  defendant  expressly  promised  to  pay  or  insure  to 
the  purchaser  some  money  or  thing  in  the  event  of  the  number  being 
successful ;  such  a  promise  might  be  inferable  from  the  general  char- 
acter of  the  business  in  which  the  numbers  were  purchased. 

3.  A  refusal  to  compel  the  state  to  elect  between  two  or  more  transactions 
referable  to  a  count  on  which  there  is  an  acquittal,  presents  no  error 
injurious  to  the  defendant. 

4.  The  state  cannotfiOflTer  testimony  to  prove  that  the  defendant  committed 
an  offence  not  charged,  for  the  purpose  of  showing  that  he  would  be 
likely  to  commit  the  offence  charged  ;  but  the  objection  to  such  testi- 
mony must  be  promptly  interposed. 


On  error  to  the  Supreme  Court. 

For  the  plaintiff  in  error,  J.  J.  OrandaU. 

For  the  defendant  in  error,  R.  8.  Jenkins. 

The  opinion  of  the  court  was  delivered  by 

Reed,  J.  The  plaintiff  in  error  was  indicted  for  selling 
lottery  policies.  The  first  count  in  the  indictment  charged 
that  the  said  Clark  did  receive  from  one  Fannie  Jordan  certain 
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money,  in  consideration  of  which  he  unlawfully  promised  and 
ao-reed  to  pay  her  a  certain  sum  of  money  upon  the  event  of 
her  drawing  certain  numbers  in  a  certain  lottery  then  set  up 
and  opened  in  certain  state  lotteries  and  thereafter  drawn  in 
the  state. 

The  second  count  charges  that  he  received  money  from  a 
certain  person,  to  the  grand  inquest  unknown,  upon  a  similar 
understanding. 

There  was  a  conviction  upon  the  first  count. 

The  first  and  second  assignments  of  error  are  grounded  upon 
the  permission  granted  to  the  counsel  for  the  state,  in  the  face 
of  an  exception,  to  ask  Fannie  Jordan,  a  witness  for  the  state, 
whether  she  had  seen  other  persons  than  herself  buy  of  the 
defendant ;  and,  secondly,  to  ask  the  names  of  those  persons. 

The  first  count,  as  already  stated,  charged  a  sale  to  Fannie 
Jordan.  She  had,  when  placed  upon  the  witness-stand,  men- 
tioned the  fact  of  a  sale  to  herself.  The  state  was  privileged, 
under  the  second  count,  to  also  prove  a  sale  to  some  one  other 
than  the  witness.  For  the  purpose  of  showing  that  there 
were  sales  to  persons  other  than  she,  the  first  question  was  rele- 
vant ;  and  for  the  purpose  of  fixing  the  identity  of  the  partic- 
ular person  with  w^hom,  in  respect  to  such  sale,  the  state  wished 
to  fix  the  defendant  under  the  second  count,  the  second  ques- 
tion was  equally  relevant. 

Thus  far  there  was  no  error. 

After  the  witness  had,  in  answer  to  the  second  question, 
given  the  name  of  a  Mr.  Matthews  as  one  of  such  purchasers, 
the  state  desisted,  so  far  as  appears  by  the  record  before  us, 
from  pursuing  the  matter  of  the  sale  to  Matthews.  The  state 
then  called  two  other  witnesses,  Cai*ter  and  Rice,  each  of  whom 
swore  to  a  sale  to  himself.  The  counsel  for  the  defendant 
moved  to  strike  out  the  testimony  of  Carter  on  the  ground 
that  it  related  to  a  distinct  oifence  from  that  sworn  to  by  Fan- 
nie Jordan. 

The  testimony  of  George  Rice,  so  far  as  it  related  to  the 
fact  of  the  sale  to  himself,  was  not  objected  to,  and  the  legality 
of  its  admission  is  not  before  us  for  review.      Tlie  error 
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alleged  to  arise  by  the  admission  of  the  evidence  of  Carter 
is,  that  after  the  state  had  proven  one  sale  under  the  second 
count  to  one  Matthews,  it  was  permitted  to  prove  a-  second 
distinct  sale  to  Carter.  The  rule  of  evidence  upon  which 
this  assignment  is  founded  is  entirely  settled.  As  a  general 
rule,  the  state,  for  the  purpose  of  showing  that  the  defendant 
would  be  likely  to  commit  the  crime  charged,  cannot  prove 
.  that  he  committed  other  crimes,  although  of  a  like  nature. 
But  recognizing  the  force  of  this  rule,  I  yet  think  that  the 
defendant  has  not  shown  error  in  the  record  before  us. 

In  the  first  place,  the  testimony  of  Carter,  so  far  as  the 
record  informs  us,  was  all  in  before  the  objection  to  it  was 
taken.  It  does  not  appear  that  there  was  not  an  opportunity 
afforded  to  the  counsel  for  the  defendant  to  have  made  his 
objection  earlier.  The  rule  is  established  that  counsel  cannot 
take  the  chance  of  testimony  making  in  his  favor,  and  if  it 
happens  to  be  adverse,  then  interpose  his  objection.  There  is 
nothing  to  show  that  the  defence  here  was  not  apprised  of 
the  point  upon  which  the  witness  was  about  to  speak,  before 
his  testimony  relative  to  the  sale  to  himself  was  'idelivered. 
The  testimony  being  so  in  without  objection,  it  cannot  be  said 
that  the  court  erred  in  not  striking  it  out. 

In  the  second  place,  it  cannot  be  claimed  that  because  a 
witness  has  spoken  of  one  transaction  the  state  is  precluded 
from  proving  by  the  same  or  other  witnesses,  that  the  offence 
charged  was  a  different  transaction. 

It  is  not  unusual  in  the  progress  of  a  trial  for  a  witness  to 
commence  to  detail  the  circumstances  of  a  transaction,  and  it 
turns  out  to  be  a  different  assault  or  larceny  from  that  charged. 

The  state  has  the  privilege,  as  soon  as  the  distinctness  of 
the  matter  in  the  mind  of  the  witness  from  the  matter  in  the 
indictment  is  apparent,  to  abandon  the  former  and  proceed  to 
prove  the  latter.  This  applies  to  all  cases  where  the  state  has 
unintentionally  been  placed  in  this  posture.  Where  it  is 
obvious  that  the  above  course  of  procedure  is.  for  the  purpose 
of  prejudicing  the  interests  of  the  defendant,  by  showing  his 
tendency  to  commit  crime,  the  court  should  hold  the  state  to 
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the  first  offence  which  it  attempts  to  prove.  Upon  error,  I 
think  this  effort  upon  the  part  of  the  state  should  be  apparent, 
and  that  it  was  erroneously  countenanced  by  the  trial  court, 
before  a  reversal  can  be  claimed.  There  was  in  the  conduct 
of  this  trial,  undoubtedly,  something  to  show  that  this  erro- 
neous view  was  adopted  by  the  court,  for  upon  the  state  rest- 
ing its  case,  the  counsel  for  the  defendant  requested  the  court 
to  compel  the  prosecution  to  elect  which  of  these  several 
transactions  he  would  rely  upon  for  a  conviction.  The  court 
refused  this  request.  To  this  refusal  an  exception  was 
sealed.  But  it  appears  that  there  was  no  conviction  upon  the 
second  count,  and  it  was  only  upon  this  count  that  an  election 
as  requested  was  material. 

Only  one  of  the  transactions,  namely,  the  sale  to  Fannie 
Jordan,  could  refer  to  the  offence  charged  in  the  first  count, 
upon  which  there  was  a  conviction.  The  others  were  all  refer- 
able to  the  second  count,  charging  the  sale  to  a  person  un- 
known, upon  which  count  there  was  an  acquittal.  The  failure 
to  elect  could  only  have  prejudiced  the  defendant's  defence  to 
the  latter  count,  and  the  jury  found  that  none  of  the  sales, 
except  the  one  to  Fannie  Jordan,  were  proven,  and  that  was 
the  single  transaction  sworn  to  under  the  first  count.  There 
was  no  error  by  which  the  defendant  was  injured  in  the 
refusal  to  compel  an  election. 

It  is  also  assigned  for  error  that  the  court,  under  an  excep- 
tion, admitted  in  evidence  a  book  proven  to  have  been  found 
upon  the  premises  of  the  defendant,  called  a  dream-book,  and 
also  a  chequered  paper  with  numbers  upon  the  squares.  It 
was  testified  that  ihe  dream-book  was  used  to  get  numbers  out 
of,  and  that  both  it  and  the  chequered  paper  belonged  to  the 
policy  business. 

I  think  that  this  evidence  was  admissible  in  support  of  the 
testimony  of  the  witnesses  who  swore  that  they  purchased 
numbers,  as  tending  to  show  the  character  of  the  business 
carried  on  in  the  place  where  the  numbers  were  purchased, 
and  in  which  business  the  numbers  were  used,  and  so  tending 
to  give  significance  to  the  act  of  purchasing  the  numbers. 
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It  is  lastly  urged  that  the  refusal  to  charge  that  the  jury- 
must  fiud  that  the  numbers  were  understood  by  the  parties 
to  be  connected  with  some  scheme  of  chance,  and  that  defend- 
ant expressly  promised  to  pay  or  insure  to  the  purchaser, 
some  money  or  thing,  in  the  event  of  the  numbers  aforesaid 
being  successful  in  some  way  in  such  scheme  of  chance,  was 
error. 

The  request  to  charge  that  there  must  have  been  an  express 
promise  to  pay  upon  a  chance  event,  was  too  broad.  The 
jury  had  the  right  to  infer  the  promise,  if  the  general  charac- 
ter of  the  business  in  which  the  numbers  were  bought,  was 
shown  to  be  such  as  to  support  the  inference.  The  purport 
of  the  transaction  could  be  as  clearly  evidenced  by  a  uniform 
and  well-known  course  of  dealing  between  the  vendor  and 
the  purchasers  of  numbers,  as  if  there  was  an  express  stipu- 
lation connected  with  each  sale.  If  by  such  course  of  deal- 
ing with  his  patrons,  the  defendant  held  out  to  the  pur- 
chaser of  numbers  the  hope  of  gaining  something  upon  the 
occurrence  of  a  chance  event,  the  transaction  is  within  the 
statute.     This  disposes  of  all  the  assignments  of  error. 

The  judgment  of  the  Supreme  Court  is  affirmed. 

For  affirmance  —  The  Chancellor,  Dixon,  Knapp, 
Magie,  Reed,  Brown,  Clement,  Cole,  7. 

For  reversal — Paterson,  1. 


THE  ORANGE  AND  NEWARK  HORSE  RAILROAD  COMPANY 
V.  JAMES  WARD. 

Where  the  evidence  leaves  tlie  fact  in  uncertainty  whether  the  plaintiff, 
by  his  own  negligence,  caused  the  injury  of  which  he  complains,  or 
contributed  to  it  in  such  a  way  that  but  for  it  the  plaintiff  would  not 
have  received  harm  from  the  defendant's  negligence,  it  is  the  duty  of 
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the  judge  to  submit  the  evidence  under  proper  instructions  to  the  jury 
for  their  decision. 


On  error  to  the  Supreme  Court. 

James  Ward  brought  his  action  against  the  Orange  and 
Newark  Horse  Car  Railroad  Company  in  the  Supreme  Court, 
to  recover  damages  for  injuries  sustained  by  him  by  reason  of 
being  thrown  from  and  out  of  his  wagon  by  oue  of  the  cars 
of  said  company,  while  driving  along  Market  street,  near 
Ailing  street,  in  the  city  of  Newark,  and  at  a  point  where 
several  tracks  and  switches  are  laid  down. 

The  cause  was  tried  at  the  December  term,  1884,  of  the 
Essex  County  Circuit,  and  a  verdict  for  $475  rendered  for  the 
plaintiff. 

Application  by  the  defendant  in  that  cause  for  a  new  trial 
was  denied  by  the  justice  presiding  at  that  trial. 

•Judgment  final  was  entered  on  said  verdict  on  February 
24th,  1885,  and  was  removed  to  this  court  on  writ  of  error. 

For  the  plaintiff  in  error,  E.  Q.  Keasbey. 

For  the  defendant  in  error,  Charles  Bwoherling. 

Knapp,  J.  This  suit  was  brought  by  the  defendant  in 
error  to  recover  compensation  from  the  plaintiff  in  error,  a 
horse  railroad  company,  for  injuries  which  the  defendant 
received  in  a  collision  with  a  car  of  the  company,  which  injury 
was  charged  to  the  culpable  negligence  of  the  plaintiff's  ser- 
vants in  managing  the  car.  On  the  trial,  at  the  close  of  the 
case  on  the  part  of  the  plaintiff  below,  the  defendant  below 
asked  that  plaintiff  be  non-suited,  on  the  ground  that  the 
testimony  disclosed  contributory  negligence  on  the  part  of  the 
jjlaintiff  in  the  management  of  the  veliicle,  which  he  was 
driving.  The  court  denied  the  motion ;  and  upon  the  refusal 
to  non-suit,  error  is  assigned.  It  is  also  alleged  for  error  that 
there  was  misdirection  in  the  judge's  charge. 

Vol.  xvni.  36 
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The  second  ground  was  not  relied  on  in  the  argument,  and 
it  is  sufficient  to  say  as  to  that,  that  the  law  was  correctly 
stated  to  the  jury  by  the  judge. 

The  only  question,  then,  for  our  consideration  is,  whether 
the  judge,  on  the  evidence  as  it  stood  when  the  plaintiff  rested 
his  case,  should  have  granted  the  non-suit  for  contributory 
negligence  of  the  plaintiff,  established  by  his  own  proofs. 

It  is  unquestionably  tlie  law  that  if  it  appear  by  plaintiff's 
evidence  that  his  own  negligence  caused  the  injury  of  which 
he  complains,  or  contributed  to  it  in  such  way  that  but  for  it 
the  plaintiff  would  not  have  received  harm  from  the  defend- 
ant's negligence,  the  court  should  non-suit,  and  error  may  be 
assigned  upon  its  refusal.  New  Jersey  Express  Com/pany  v, 
Nichols,  4  Vroom  434 ;  Moore  v.  Central  R.  R.  Co.,  4  Zab. 
824;  Telfer  v.  N  R.  R.  Co.,  1  Vroom  188  ;  Drake  v.  3Iount, 
4  Vroom  441-  Van  Horn  v.  C.  R.  R.,  9  Vroom  133. 

When  the  evidence  leaves  that  fact  in  uncertainty,  it  is  the 
duty  of  the  judge  to  submit  the  evidence,  under  proper  in- 
structions, to  the  jury  for  their  decision. 

I  think  the  case  of  the  plaintiff,  on  the  point  of  contribu- 
tion, presented  such  a  state  of  uncertainty  as  rendered  it  neces- 
sary for  the  judge  to  submit  the  question  as  one  of  fact  to  be 
determined  by  the  jury.  This  he  did,  with  clear  and  precise 
instructions  on  the  law. 

The  plaintiff  gave  evidence  to  prove  that  at  the  time  when 
he  received  his  injury  he  was  driving  in  his  wagon  along  one 
of  the  streets  in  Newark,  and  was  just  before,  and  at  the  time 
of  the  collision,  using  one  of  the  tracks  of  the  company's  horse 
railroad.  He  was  traveling  at  an  ordinary  gait.  No  car  was 
in  front  of  him  on  the  track  along  which  he  was  passing ;  but 
as  he  neared  a  spur  of  this  road,  leading  to  one  of  the  car 
stations  of  the  company,  a  car  which  had  been  standing  there 
came  out  suddenly  from  the  station  on  the  main  track  and 
faced  him.  The  point  was  whether  in  this  situation  the  best 
mode  of  avoiding  collision  was  to  attempt  to  turn  off  the  track 
or  to  urge  his  horse  on  and  thereby  pass  the  car  before  it 
barred  his  way.     Both  vehicles  were  in  motion  towards  each 
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other  when  the  plaintiff  saw  the  car.  The  plaintiff  decidol 
to  urge  on  his  horse  as  the  safer  means  of  escape,  and  failed ; 
a  foot  more  gained  in  distance  would  have  saved  him. 

The  contributory  negligence  charged  is  that  he  drove  on 
instead  of  turning  from  the  track. 

Now,  whether  the  safer  and  more  prudent  course  for  the 
plaintiff  to  pursue  to  avoid  collision  was  to  attempt  getting 
off  the  track,  or  to  quicken  his  speed  and  pass  before  the  car 
reached  him,  were  questions  of  fact  to  be  settled  upon  the 
evidence  and  by  the  jury.  I  think  it  quite  obvious  that  the 
judge  could  not  have  determined,  legally,  that  one  course  or 
the  other  was  demanded  of  the  plaintiff  in  the  exercise  of 
proper  care;  or  that  driving  on  under  existing  exigencies 
w^as  legal  negligence. 

The  plaintiff  was  rightfully  upon  the  track  using  it  in  the 
manner  that  he  did,  as  a  part  of  the  public  street.  Coach 
Company  v.  C.  H.  R.  R.  Co.,  6  Stew.  Eq.  267. 

Before  he  was  obliged  to  leave  it  in  submission  to  the  supe- 
rior right  of  use  vested  in  the  company,  he  was  entitled  to 
some  notice  or  timely  signal  that  the  company  then  required 
the  track,  for  passing  its  car.  The  notification  came  in  the 
presence  of  the  car  itself  coming  suddenly  upon  him  from  a 
side  track,  the  view  of  which  was  somewhat  obstructed  at  the 
time.  That  notice  coming  so  late  put  him  in  a  dangerous  and 
perplexing  position.  AVhether,  then,  he  acted  Avith  reasonable 
judgment  or  negligently,  was  properly  and  necessaiily  sub- 
mitted to  the  jury. 

It  is  alleged  for  error  that  the  verdict  was  against  the 
charge  of  the  court,  and  against  the  weight  of  evidence.  These 
matters  belong  to  the  trial  court,  and  cannot  be  considered 
here  in  a  review  of  this  record. 

There  is  no  error  in  the  judgment,  and  it  should  be 
affirmed. 

Pateeson,  J.,  (dissenting.)  I  cannot  agree  with  the  con- 
clusions reached  in  this  case.  My  reason  is  that  the  facts  and 
circumstances  appear  to  disclose  such  fault  on  the  part  of  the 
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defendant  in  error  as  preclude  his  recovering  damages  for  the 
injury  sustained.  He  should  show  a  clean  record,  and  this, 
in  my  opinion,  he  has  failed  to  do,  and  that  most  decidedly. 
He  was  an  expert  driver  on  the  street  and  among  horse-cars, 
by  his  own  showing,  and  familiar  with  the  location  of  the 
tracks  and  siding  where  the  accident  occurred.  He  was  going 
on  a  downward  grade,  and  saw  the  car  start.  This  was  full 
notice  to  him,  as  much  as  the  record  of  a  deed  is  of  the  exist- 
ence of  that  instrument.  Other  special  notice  was  not  required. 
The  car  came  out  on  an  upward  grade,  and  over  or  round  a 
curve — elements  of  retarded  motion ;  the  wagon  was  on  a 
downward  grade  and  on  a  straight  track— elements  of  speed. 
It  is  idle  to  attempt  to  show  that  the  car  was  going  as  fast  or 
faster  than  the  wagon.  To  make  out  a  case,  this  had  to  be 
shown.  It  was  necessary,  also,  to  change  the  place  where 
"Ward  first  said  he  was  when  he  saw  the  car.  Just  here  was 
the  turning  point.  If  Ward  had  been  where  he  located  the 
spot  originally,  a  non-suit  must  have  followed.  If  his  wagon 
was  where  the  witness  Billings  placed  it,  then  that  light  vehi- 
cle traveled  on  a  downward  grade  and  a  straight,  smooth  iron 
track  with  the  rate  of  speed  accelerated  by  the  momentum 
carried  from  Lawrence  street,  more  slowly  than  a  heavy, 
lumbering  car,  proceeding  on  an  upward  grade,  around  a 
curved  track,  with  a  momentum  to  acquire,  and  under  increased 
friction.  This  is  against  all  ordinary  probability.  It  is  im- 
possible simply  that  the  car  could  have  started  from  the  usual 
place  on  the  side  track  and  acquired  as  much  velocity  as  the 
light  wagon  running  down  hill  at  the  rate  of  five  or  six  miles 
an  hour.  Ward  knew  that  the  car  was  entitled  to  the  right 
of  way,  and  his  familiarity  and  experience  in  driving  among 
cars  and  on  their  tracks  required  him  to  be  on  his  guard.  An 
expert  cannot  plead  the  ignorance  that  would  excuse  a  novice 
in  the  art.  I  am  satisfied  that  neglect  and  want  of  proper 
care  on  the  part  of  the  defendant  in  error  were  the  main  causes 
of  the  accident,  and  for  that  reason  shall  vote  to  reverse. 
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For  affirmancer—'Dixoi^,  Knapp,   Magie,   Reed,  Van 
Syckel,  Brown,  Clement,  Cole,  McGregor.    9. 

For  reversal — Patebson.     1. 


URIAN  V.  DUNN. 

On  error  to  the  Supreme  Court. 

For  the  plaintiff  in  error,  /.  J.  Orandall. 

For  the  defendant  in  error,  A.  H.  Slape. 

Per  Curiam.    The  judgment  of  the  Supreme  Court  is 
affirmed,  for  the  reasons  given  by  that  court. 

For   affirmance— Tji:e    Chancellor,    Depue,    Dixon, 
Van  Syckel,  Brown,  Clement,  Cole,  McGregor,  Pat- 

ERSON.      9. 

F(yr  reversal — ^None. 
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ACTIONS. 

1.  A  suit  at  law  will  not  lie  on  a 
promise  of  a  husband  to  repay  to 
his  wife  moneys  received  by  him 
for  her  during  coverture.  Rusling 
V.  Rusling's  Executors,  1 

2.  But  such  suit  will  lie  against  the 
executors  of  the  husband  on  a 
promise  made  by  them  oflBcially  to 
pay  the  moneys  so  received  by  the 
husband.  lb 

3.  If  a  defendant  in  a  suit  before  the 
court  for  tiie  trial  of  small  causes 
omit  to  file  his  claim  as  a  set-off, 
he  may  nevertheless  recover  the 
sum  due  him  in  any  other  court 
having  cognizance  of  the  same, 
provided  he  prove  therein  that  the 
balance  due  him  exceeds  $100. 
Sipley  V.  Wass,  187 


ADJOURNMENTS. 

See  District  Courts,  7. 

AGENCY. 

1.  A  vendor  of  a  horse,  sold  by  his 
agent  authorized  merely  to  sell  for 
a  fixed  sum,  is  not  responsible  for 
a  breach  of  a  warranty  made  by 
such  agent.     Decker  v.  Fredericks, 

469 

2.  An  innocent  vendor  is  not  liable  in 
an  action  for  deceit  brought  for  the 
fraudulent  representation  of  his 
agent.  lb. 

3.  Although  the  principal  may  have 
knowledge  of  defects  in  the  horse, 
he  is  not  bound  to  disclose  them, 
and  is  an  innocent  vendor  unless 
he  authorized  the  agent  to  make 
misrepresentations  or  use  seme  arti- 
fice to  conceal  defects.  Jb. 


AMENDMENTS. 

Summons  dated  October  5th,  for  an 
appearance  on  Thursday,  the  16th 
day  of  October  next,  read  as  the 
next  IGth  of  the  then  month  of 
October.    Condon  v.  Barr,         113 


APPEAL. 

See  District  Courts,  1,  5,  6,  8. 
Justices'  Courts,  1. 


ASSESSMENTS. 
iSee  Municipal  Corporations. 

ASSESSORS,  BOARD  OF. 
See  Taxes,  6,  7,  8. 

ATTACHMENT. 

See  Executions,  7,  8,  9. 

BANKING. 

1.  The  president  of  a  savings  bank, 
having  authority  to  carry  on  its 
general  business,  is  not,  virtute 
officii,  invested  with  the  power  of 
borrowing  money  in  behalf  of  the 
institution.  Fifth  Ward  Savings 
Bank  v.  First  Nut.  Bank,  357 

2.  Whether  such  officer  was  held  out 
in  this  case  as  being  possessed  of 
such  a  competency  Avas  properly 
left  to  the  jury  as  a  matter  of  fact. 

76. 

BENEVOLENT  ASSOCIATIONS. 


Right   of  an   appointee    to   recover 
benefits  on  the  decease~of  a  mem- 
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ber  of  the  Golden  Star  Fraternity, 
under  its  charter  and  laws,  con- 
sidered. Baldwin  v.  Golden  Star 
Fralernity,  111 


BILLS  AND  NOTES. 

1.  After  a  note  had  matured,  but  was 
still  held  by  the  payee,  two  sons 
of  the  maker,  for  the  purpose  of 
inducing  the  payee  not  to  pass  the 
note  into  the  hands  of  a  third  per- 
son, and  to  give  further  time  for 
payment,  placed  their  names  under 
that  of  their  father  alieady  upon 
the  note.     Held — 

1.  Tiiat  there  was  a  good  consider- 
ation to  support  their  contract, 
which  was  to  pay  the  amount  of 
the  note  upon  demand. 

2.  That  their  contract  was  not 
within  the  operation  of  the  statute 
of  frauds.     Freeh  v.  Yatvger,     157 

2.  A  promissory  note,  valid  in  its  in- 
ception and  unaffected  by  usury, 
was  discounted  by  the  plaintiff  for 
the  payee  at  a  rate  greater  than  the 
legal  interest.  Held,  that  the  de- 
fendant, who  is  the  maker  of  the 
note,  cannot,  under  the  Federal 
Banking  act,  set  up  in  his  defence 
usury  in  the  contract  of  endorse- 
ment. The  plaintiff  is  entitled,to 
recover  the  full  amount  of  prin- 
cipal and  interest  due  on  the  note. 
Importers'  and  Traders'  Bank  v.  Lit- 
tell,  233 


issue  of  the  obligations;  and  in 
general  must  show  the  power  of 
the  commissioners  to  issue  the 
obligations.  Colton  v.  New  Provi- 
dence, 401 

2.  A  declaration  on  the  coupons  of 
such  obligations  requires  the  same 
averments  of  authority  as  a  declar- 
ation on  the  obligations.  lb. 


BONDS. 

1.  In  a  suit  on  obligations  issued 
under  the  "act  to  authorize  certain 
towns  in  the  counties  of  Somerset, 
Morris,  Essex  and  Union  to  issue 
bonds  and  take  stock  in  the  Pas- 
saic Valley  and  Peapack  Railroad 
Company,"  approved  April  9th, 
1868,  the  declaration  must  show 
that  the  commissioners  who  issued] 
the  bonds  were  appointed  and  had! 
given  security  in  the  manner  re- 
quired by  the  act ;  and  that  thei 
consent  of  such  a  proportion  of  tlie 
taxpayers  of  the  township  had 
been  given  und  evidenced  in  the^ 
manner  recpiived  by  the  act  for  the| 


BONDS  AND  WARRANTS. 
See  Partnership. 

BOUNDARIES. 

See  Notice. 
Roads,  1,  2. 

BRIDGES. 

1.  The  burthen  of  erecting,  maintain- 
ing and  repairing  the  bridges, 
where  necessary,  on  public  high- 
ways in  a  county,  devolves  upon 
the  county.     Beatty  v.  Titus,       89 

2.  Where  the  expense  of  repairing  a 
bridge  shall  not  exceed  the  sum  of 
|)50,  the  overseer  of  the  highways 
within  whose  limits  the  same  may 
be,  and  the  chosen  freeholder  of 
the  township,  are  authorized  to 
superintend  the  repairing  or  con- 
tract for  the  work  and  materials. 

Jb. 

3.  In  such  case,  upon  the  bill,  duly 
verified,  being  presented  to  the  di- 
rector of  the  board  of  chosen  free- 
holders, it  is  his  duty  to  draw  on 
the  county  collector  for  the  amount 

lb 
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CASES  REVERSED. 

1.  Entries  v.  State.     From  Somerset 
Over   and   Terminer — (dismissal), 

140 

2.  Ruddy  v.  Woodbridge.     From  the 
Supreme  Court.     17  Vroom  109, 

142 

3.  Stulir  V.  Hoboken.     From  the  Su- 
preme Court,  147 

4.  Jersey  City  v.  Elmendorf.     From 
the  Supreme  Court,  283 

5.  Pawelski    v.   Hargreaves.      From 
the  Passaic  Circuit,  334 

6.  Fox  V.  Cronan.    From  the  Supreme 
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CERTIORARI 

Where  the  purpose  of  a  writ  of  cer- 
tiorari is  obviously  to  test  the  right 
to  an  office  or  franchise  within  this 
state,  in  proceedings  to  which  a 
claimant  is  not  made  a  party,  the 
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writ  will  be  dismissed. 
Freeholders  of  Camden, 


Haines  v. 
454 


See  District  Courts,  8,  9. 

Limitation  of  Actions,  5,  6,  7, 


CHOSEN  FREEHOLDERS. 

At  the  time  and  place  designated  f( 
the  annual  meelino;  of  the  board 
of  chosen  freeholders  of  Hudson 
county,  the  members  assembled. 
A  person  who,  by  virtue  of  his 
election  as  director,  had  previ- 
ously been  entitled  to  preside  at 
meetings  of  the  board,  but  wliose 
office  of  director  was  then  legally 
abolished,  and  who  had  become 
ineligible  to  the  office  of  president, 
claimed  the  right  still  to  preside, 
and  assumed  the  chair.  Tlie  board 
acquiesced  and  proceeded  to  busi- 
ness, and  by  ballot  chose  the  rela- 
tor to  be  county  collector.  Held, 
that  the  relator  was  legally  elected. 
Diigan  v.  Farrier,  383 

See  Bridges. 

Constitution,  5,  9. 
Crimes.  5. 
•  Evidence,  2,  3. 


CONSPIRACY. 
See  Crimes,  2,  4,  5. 

CONSTITUTION. 

L  The  charter  of  a  corporation,  if 
irrepealable,  is  protected  by  the 
same  constitutional  provisions 
which  render  inviolable  contract 
between  individuals — that  tlie  leg- 
islature shall  not  pass  any  law  im- 
pairing the  obligiiiion  of  contracts 
or  depriving  a  parly  of  any  remedy 
for  enforcing  a  contract  which  ex 
isted  when  the  contract  was  made 
and  the  rules  for  the  construction 
of  these  constitutional  provisions, 
as  applicable  to  contracts  between 
individuals,  apply  as  well  to  con 
tracts  by  the  state  with  corpora 
tions  having  irrepealable  charters. 
United  Companies  v.  Wctdon,       59 


2.  The  rule  that  the  legislature  does 
not  impair  the  obligation  of  a  con- 
tracU  by  limiting  or  altering  (he 
modes  of  proceeding  for  enforcing 
it,  provided  the  remedy  be  nut 
withheld  or  embarrassed  with  con- 
ditions or  restrictions  which  impair 
the  value  of  tiie  right,  applies  as 
well  to  irrepealable  charters  as  to 
contracts  between  individuals.    lb. 

3.  The  charter  of  a  railroad  company, 
which  was  irrepealable,  gave  the 
company  the  power  to  take  lands 
by  condemnation,  and  provided  for 
an  appeal  by  the  land-owner,  from 
the  award  of  damages,  to  a  certain 
court.  Held,  that  a  general  statute 
which  took  away  the  right  to  ap- 
peal to  that  court,  and  gave  an  ap- 
peal to  another  court  on  the  same 
terms  and  conditions,  and  with 
the  same  mode  of  trial,  was  not 
unconstitutional.  lb. 

4.  The  act  of  March  23d,  1883,  pro- 
viding that  in  borouglis  of  the 
third  class  the  licensing  power 
shall  reside  in  the  Courts  of  Com- 
mon Pleas,  is  unconstitutional  and 
void.     Hightstown  v.  Glenn,        105 

5.  The  act  entitled  "An  act  to  transfer 
the  charge  and  keeping  of  the  jails 
and  the  custody  of  the  prisoners  in 
the  counties  of  Essex  and  Hudson, 
from  the  sheriff  to  the  board  of 
chosen  freeiiolders,  and  for  the  em- 
ployment of  prisoners,  and  to  reg- 
idate  the  term  of  service  therein,'' 
approved  February  27th,  1857, 
[Famph.  L.,  p.  40,)  does  not  confer 
power  on  tiie  board  of  chosen  free- 
holders of  any  county,  except  those 
named  in  tlie  title  of  tlie  act,  to 
exclude  the  sheriff  from  the  cus- 
tody of  the  jail  and  prisoners 
therein,  or  to  appoint  a  jailer  or 
keeper  of  the  jail  for  such  county. 
So  far,  at  least,  as  said  act  professes 
to  confer  such  power,  it  is  repug- 
nant to  the  constitutional  lequire- 
ment  that  every  law  shall  embrace 
but  one  subject,  and  that  shall  be 
expressed  in  the  title.  Daubman 
V.  Smith,  200 

6.  The  objec't  of  a  statute  being  to 
validate  certain  claims  for  work' 
done   for   the    ciiy    in   an    illegal 
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mode,  and  the  title  of  sucli  statute 
being  "A  supplement  to  an  act  en- 
titled 'An  act  to  re-organize  the 
local  government  of  Jersey  City,'  " 
it  vios  held  tiiat  tiie  a(!t  was  void, 
the  title  failing  to  set  forth  its  ob- 
ject.    Jersey  City  v.  ElmendorJ,  283 

7.  Where  a  statute  is  genernl  in  its 
terms,  and  its  sole  effect  is  to  re^ 
move  in  some  degree  the  differences 
existing  in  the  various  reguhitions 
of  internal  affairs  of  towns 
counties,  and  to  siil)ject  tiiose  affairs 
to  the  operation  of  a  general  law, 
then  the  statute  is  not  special  or 
local  in  the  constitutional  sense, 
although  the  pre-existing  legal 
conditions  were  such  that  it  would 
effect  a  change  in  only  one  town  or 
county.     Bumsted  v.  Govern,       368 

8.  The  constitutional  requirement 
that  the  object  of  every  law  shall 
be  expressed  in  its  title,  is  satisfied 
when  the  tiile  fairly  indicates  the 
general  object  of  the  statute,  al- 
though it  does  not  indicate  the 
means  or  method  of  attaining  that 
object.  lb. 


9.  The  object  expressed  in  the  title 
of  an  act  was  "to  make  uniform 
the  selection  and  duties  of  direc- 
tors of  the  board  of  chosen  free- 
holders of  the  state."  The  aim  of 
the  act  was  to  abolish  the  pecidiar- 
ities  touching  the  selection  and 
duties  of  director,  which  existed  in 
Hudson  county  alone,  and  to  sub 
ject  the  selection  and  duties  of  the 
director  in  that  county  to  the  gene- 
ral law  governing  the  rest  of  thel 
state.  Held,  that  the  title  suffici- 
ently expressed  the  object  of  the 
law.  lb. 

10.  The  act  of  1879,  p.  337,  is  special 
and  local,  and  liierefore  unconsti- 
tutional, so  far  as  it  relates  to  town- 
ships. The  distinction  necessary 
to  mark  a  class  for  legislation 
must  be  something  in  the  situation 
or  circumstances  of  the  places  em- 
braced by  the  legislative  enact- 
ment, which  would  render  like 
powers,  if  granted,  inappropriate 
to  and  nn!\vail:ible  for  other  like 
political  districts.  Van  Giesen  v. 
Bloomfiekl,  442 


11.  Under  the  act  of  March  15th, 
1881,  (Pamph.  L.,  p.  118,)  it  was 
competent  to  make  a  contract  for 
the  period  of  ten  years,  to  com- 
mence after  the  lapse  of  a  reason- 
able time,  for  the  erection  of  tlie 
works  necessarv  to  a  water  supplv. 

lb. 

12.  An  act  {Pamph.  L.  1885,  p.  163,) 
which  provides  that  no  person 
shall  be  removed  from  office  or  em- 
ployment in  the  police  department 
of  any  city  for  political  reasons,  or 
for  any  other  than  certain  pre- 
scribed causes,  and  also  provides  a 
method  of  trial  for  all  officers,  is 
a  general  act  and  constitutional. 
Fitzgerald  v.  New  Brunswick,      479 

13.  For  the  purposes  of  this  legisla- 
tion cities  constitute  a  class.        lb 

See  Municipal  Corporations,  17, 
18. 

CONTRACTS. 

1.  A  contract  made  by  one  under  ar- 
rest through  lawful  process,  as  a 
condition  of  his  deliverance  from 
imprisonment,  cannot  be  avoided 
on  the  ground  of  duress,  although 
it  be  shown  that  no  cause  of  action 
actually  existed.  Clark  v.  Turn- 
bull,     '  265 


2.  An  agreement  to  pay  money  in 
compromise  of  a  suit  is  valid,  and 
that  regardless  of  the  validity  of 
the  plaintiff's  demand,  76. 

3.  In  contracts  for  sale  of  goods,  to 
be  executed  by  a  series  of  delive- 
ries and  payments,  defaults  of 
either  party  with  reference  to  one 
or  more  of  the  stipulated  acts  will 
not  ordinarily  discharge  the  other 
party  from  his  obligation,  unless 
tiie  conduct  of  the  party  in  default 
be  such  as  to  evince  an  intention 
to  abamlon  the  contract  or  a  design 
no  longer  to  be  bound  by  its  terms. 
Blackburn  v.  Beilty,  290 

4.  Contracts,  whether  sealed  or  not, 
made  witii  public  officers  acting 
within  the  limits  of  their  official 
authority,  are  not  binding  upon 
them  as  private  individuals,  unless 
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an  intention  to  become  so  bound  is 
plainly  indicated  by  the  terms  and 
ciicumstances  of  the  transaction 
Wondbridge  v.  Hall,  388 

0.  The  public  bodies  which  shall  be 
corae  bound  by  or  entitled  to  con- 
tracts made  with  public  agents,  are 
those  in  whose  behalf  the  agents 
were  acting,  or  those  designated  by 
the  legislature  for  the  purpose.  lb. 

See  Conveyances. 

Frauds,  Statute  of. 
Infants. 


CONVEYANCES, 

Where  a  deed  is  made  and  accepted, 
in  pursuance  of  an  executory  con 
tract,  the  law  presumes  that  it  fully 
expresses  the  tinal  intentions  of  the 
parties  as  to  so  much  of  the  con- 
tract as  it  purports  to  execute. 
Davis  V.  Clarfc,  338 


CORPORATIONS. 

1.  A  corporation  cannot  defend  itself, 
in  an  action  for  a  tort  done  by  it 
on  the  ground  that  the  business  in 
the  prosecution  of  which  the  tort 
was  done  was  idlra  vires.  2i.  Y.,  L 
E.  &  W.  B.  E.  Co.  V.  Having,    137 

2.  The  plaintiff  was  injured  by  the 
mismanagement  of  a  street  horse 
car.  Tiie  defendant  contended  that 
even  if  the  jury  found  that  it  ran 
such  horse  cars  that,  as  it  had  no 
franchise  so  to  do,  it  could  not  be 
liable  to  the  action.  Held,  such 
defence  was  untenable.  lb. 

3.  A  summons  issued  out  of  the  court 
for  the  trial  of  small  causes,  against 
a  corporation,  must  be  served  upon 
the  president,  treasurer,  cashier,  or 
clerk  of  such  corporation,  if  found, 
and  if  not  found,  on  any  of  the 
directors  or  managers  thereof. 
Fenna.  R.  R.  Co.  v.  Bennett,       275 


COSTS. 
See  Justices'  Courts,  1. 


COUNTY  CLERKS. 

1.  Where  an  act  of  the  legislature  re- 
quires the  county  clerk  to  pay  the 
fees  of  his  office  to  the  county  col- 
lector, mandamus  will  not  issue  at 
the  suit  of  a  tax-payer  to  enforce 
such  payment.  Bamford  v.  Hol- 
linshead,  439 

2.  The  right  of  action  is  vested  in  the 
collector,  and  it  is  his  duty  to  col- 
lect the  sum  due  the  county       lb. 

COVENANT. 

Lands  in  the  city  of  Bayonne,  upon 
which  an  assessment  for  a  munici- 
pal improvement  had  been  im- 
posed, which  remained  unpaid, 
were  conveyed  by  a  deed  with  a 
covenant  against  encumbrances. 
The  assessment  was  afterwards  re- 
moved to  the  Supreme  Court  and 
vacated.  By  the  order  which  va- 
cated the  assessment  commissoners 
to  make  a  re-assessment  were  ap- 
pointed. The  re-assessment  made 
by  them  was  paid  by  the  grantee. 
Held,  that  the  covenant  was  broken 
by  the  existence  of  the  first  assess- 
ment unpaid,  that  the  re-assessment 
related  back  as  an  encumbrance  to 
the  date  of  the  confirmation  of  the 
first  assessment  wiien  the  latter  be- 
came a  lieu,  and  that  the  measure 
of  damages  for  the  breach  of  the 
covenant  is  the  amount  paid  on  the 
re-assessment.     Cadimis  v.  Fagan, 

549 

CRIMES. 

1.  A  sale  of  beer,  ale,  Ac,  by  the 
quart  or  in  larger  measure,  to  be 
drunk  on  the  premises  of  the  ven- 
dor, is  not  prohibited  by  the  statute. 
Fagan  v.  Slate,  175 

2.  An  indictment  for  a  conspiracy  to 
obtain  goods  by  false  pretences 
must  charge  the  doing  of  an  overt 
act,  or  it  will  be  void.  Wood  v. 
Slate,  ISO 

3.  It  is  extortion  under  the  statute  for 
a  justice  of  the  peace  to  demand  or 
ask  for  his  fees  from  the  prosecutor 
for  the  issuing  of  his  warrant  on  a 
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criminal  complaint,  the  said  jiisticel 
knowing  that  such  demand  was' 
illegal.     Lune  v.  State,  362; 

4.  To  constitute  a  combination  a  con-| 
spiraoy,  it  must  be  corrupt.  Wood] 
V.  State,  40 1 ' 

6.  An  indictment  against  members  of 
a  board  of  chosen  freeholders  for 
combining  to  vote  a  sum  of  money 
out  of  the  county  funds  to  a  third 
person,  but  wliich  did  not  charge 
that  the  confederation  was  corrupt, 
or  that  the  third  person  was,  to  the 
knowledge  of  tlie  defendants,  dis- 
entitled to  the  money,  is  bad.     lb. 

See  Evidence,  5,  8. 

CRIMINAL  PROCEDURE. 

1.  On  affirmance  of  the  judgment  of 
a  justice  of  the  peace  on  criminal 
complaint,  where  a  writ  of  certio- 
rari is  brought,  the  record  will  be 
remitted  to  the  justice  for  execu 
tion.     Duffy  v.  Britton,  251 

2.  Section  100  of  the  Criminal  Pro 
cedure  act  provides  that  it  shall  be 
the  duty  of  the  prosecutor  of  the 
pleas  to  use  all  reasonable  and  law- 
ful diligence  for  the  detection,  ar- 
rest, indictment  and  conviction  of 
offenders,  and  that  all  necessary 
expenses  incurred  thereby,  verified 
to  and  approved  under  his  hand  by 
the  presiding  judge,  should  be  paid 
by  the  board  of  freeholders.  Rev., 
p.  286.     Held— 

1.  That  under  this  section  the 
prosecutor  of  the  pleas  had  power, 
with  the  concurrence  of  the  f)re 
siding  judge  of  the  Court  of  Oyer 
and  Terminer,  to  employ  associate 
counsel  to  assist  in  the  trial  and 
preparation  for  trial  of  a  homicide 
case. 

2.  That  the  presiding  judge's  cer- 
tificate of  approval  of  the  compen- 
sation of  such  associate  counsel  was 
conclusive,  both  as  to  the  necessity 
of  such  expenses  and  the  sum  to  be 
paid,  and  that  it  was  the  duty  of 
the  hoard  of  freeholders  to  pay  the 
sum  so  certified  on  the  presentation 
of  such  certificate. 

3.  That   mandamus   is  the    proper, 


remedy  to  compel  the  board  to  paj 
a  bill  so  certified. 

4.  That  official  action  of  the  board 
which  manifested  an  intention  not 
to  admit  ilie  relator's  right  until  a 
decision  upon  that  right  was  ob- 
tained, was  sufficient  evidence  of  a 
refus;tl  to  pay  to  justify  the  award 
of  a  mandamus.  Lindabury  v.  Free- 
holders of  Ocean,  417 

CRUELTY  TO  ANIMALS. 

.  Under  the  terms  of  the  statute  the 
complaint  must  be  treated  as  a  state 
of  demand,  setting  out  the  plain- 
tiff's cause  of  action.  JRoeber  v. 
Society,  &c.,  237 

I.  The  complaint  must  allege  that  the 
defendant  did  the  act  of  cruelty 
complained  of,  or  that  he  caused 
or  procured  it  to  be  done.  It  is  not 
sufficient  to  allege  that  he  did  it 
by  his  servant  or  agent;  his  direct 
agency  must  be  shown  by  his  pres- 
ence, order  or  direction.  lb. 

:  On  appeal,  the  court  refused  to 
non-suit  fur  insufficiency  of  com- 
plaint, because  such  motion  was 
not  made  before  the  justice.  Held, 
tliat  the  sworn  complaint,  being 
the  foundation  of  tlie  action,  must 
conform  to  the  statute,  and  the  ob- 
jection may  be  taken  to  it  on  ap- 
peal, and  there  was  no  waiver.  lb. 

DAMAGES. 

.  Damages  recoverable  for  the  death 
of  any  person  are  limited  by  the 
statute  to  such  as  arise  from  pecu- 
niary injury,  residting  from  the 
death,  to  the  widow  and  next  of 
kin.     JDemarest  v.  Little,  28 

.  Injury  received  by  some  of  the 
next  of  kin,  by  the  dissolution  of 
a  partnership  relation  between 
them  and  deceased,  is  not  within 
the  scope  of  the  statute.  lb. 

.  Injury  claimed  to  arise  by  the 
deprivation  of  such  services  and 
counsel  as  a  father  might  probably 
give  to  his  children,  must  be 
limited  to  such  services  and  coun- 
sel as  would  be  of  pecuniary  ad- 
vantage, and  must  be  determined 
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with  careful  reference  to  the  age, 
condition  and  relations  of  the  par- 
ties, lb. 

4.  Where  the  injury  claimed  is  the 
deprivation  of  the  probability  of 
receiving  such  probable  accumu- 
lations as  deceased  might  have 
made  if  he  had  continued  in  life, 
income  derivable  from  funds  in- 
vested, and  which  the  next  of  kin 
have  received,  should  not  be  taken 
into  account,  and  due  weiglit  must 
be  given  to  contingencies  which 
might  diminish  ihe  probable  accu- 
mulations or  divert  them  from  the 
next  of  kin.  lb. 

5.  An  agent  of  the  railroad  company 
ejected,  witli  unnecessary  violence, 
a  passenger  from  the  cars.  Held, 
the  company  was  liable  for  the 
hurts  to  the  passenger  done  in  the 
CDur-se  of  such  ejection.  N.  Y.,  L. 
E.  &  W.  B.  R.  Co.  V.  Earing,    137 

6.  A  passenger  upon  a  railroad  train, 
who  has  paid  his  fare,  and  is  forced 
by  the  conductor,  under  threat  of 
violence,  to  leave  the  train  before 
arriving  at  the  station  to  which 
he  has  paid  his  fare,  is  entitled  to 
damages  for  the  indignity-and  con- 
sequent injury  to  his  feelings  in 
being  required  to  leave  the  train 
under  the  circumstances.  Del., 
Lack.  &  W.  R.  R.  Co.  v.  Walsh,  548 

7.  Allen  v.  Camden  and  Philadelphia 
Ferry  Co.,  17  Vrooni  179,  approved. 

lb. 

DEATH. 
See  Damages,  1,  2. 

DEEDS. 

Su  CoirX'EYANCES. 

DEVISE. 

Under  a  devise  of  lauds  to  A  for  her 
life,  and  at  her  death  to  her  chil- 
dren who  may  be  living  at  the 
time  of  her  decease,  no  estate 
vesLs  in  a  child  who  dies  before  A. 
Teeta  v.  Ifiese,  154 


DISORDERLY  ACT. 

1.  The  supplement  to  the  act  incorpo- 
rating the  Long  Branch  Commis» 
sion,  (Pamph.  L.  1875,  p.  477,  ^ 
25,)  gives  the  police  justices  con- 
current jurisdiction  with  justices 
of  the  peace  in  complaints  under 
section  7  of  the  act  concerning 
disorderly  persons.  Duffy  v.  Brit 
ton,  251 

2.  Where  one  arrested  as  a  disorderly 
person  is  discharged  on  formal 
objection  to  the  jurisdiction  of  the 
police  court,  he  may  be  immedi- 
ately re-arrested  on  warrant  issued 
by  a  justice  of  the  peace  on  like 
complaint.  lb. 


DISTRICT  COURTS. 

1.  The  Common  Pleas,  on  appeal 
from  the  District  Court,  has  no 
power  to  review  findings  of  fact. 
Baldwin  v.  Golden  Star  Fraternity, 

111 

2.  Section  5  of  the  act  of  1873,  estab- 
lishing District  Courts  in  the  city 
of  Newark,  which  defines  the  juris- 
diction of  such  courts,  is  identical 
in  meaning  with  the  sixth  section 
of  the  act  of  1877,  establishing  Dis- 
trict Courts  in  certain  cities  of  this 
state,  and  the  decision  in  Wellman 
v.  Bergman,  15  Vroom  613,  that 
service  of  summons  issued  out  of 
the  latter  courts  could  not  be  made 
on  a  non-resident  outside  the 
limits  of  the  city  in  which  the 
court  is  established,  applies  to  Dis- 
trict Courts  of  the  city  of  Newark. 
Bums  v.  Yost,  222 

3.  The  act  of  1884,  (Pamph.  L.,  p. 
169,)  which  declares  that  the  juris- 
diction of  District  Courts  shall-  be 
co-extensive  with  the  limits  of  the 
county  wherein  the  city  in  which 
sucii  court  is  established  is  situated, 
does  not  apply  to  the  city  of  New- 
ark, lb. 

4.  An  order  for  discovery  in  aid  of  an 
execuiion  cannot  be  made  in  Dis- 
trict Courts  where  tlie  amount  due 
on  the  judgments  is  less  than  $50. 
Baldwin  v.  Hertzman,  2i'o 
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5.  The  jurisdiction  of  the  Comtuon 
Pleas  over  the  proceedings  of  Dis- 
trict Courts  by  way  of  appeal  is 
only  to  review  the  judgment  and 
decisions  of  the  latter  court  in  mat- 
ter of  law.     Haines  v.  Roebuck,  227 

6.  The  statutory  provisions  that  the 
Pleas  "  may  either  order  a  new 
trial  on  such  terms  as  it  thinks  fit, 
or  may  order  jutlgment  to  be  en- 
tered for  either  party,  as  the  case 
may  be,"  regulates  the  procedure 
of  the  Pleas  upon  an  appealable 
decision.  It  does  not  give  the 
Pleas  a  discretionary  control  over 
the  proceedings  of  the  District 
Court,  to  be  exercised  independent 
of  an  erroneous  determination  or 
decision  of  the  latter  court  in  point 
of  law.  lb. 

7.  Although  granting  or  refusing  an 
adjournment  is  in  the  discretion  of 
the  judge  of  the  District  Court,  yet 
a  wrongful  refusal  of  an  adjourn- 
ment, whereby  a  party  has  been 
prevented  from  procuring  his  wit- 
nesses and  making  defence  on  the 
merits,  is  an  error,  remediable  on 
appeal.  lb. 

8.  On  certiorari  to  remove  an  appeal 
from  the  District  Court  of  a  city, 
the  facts  most  favorable  to  the 
p  1  a  i  n  t  i  ff '  s  or  defendant's  case, 
which  are  essential  to  support  the 
judgment,  shall  be  taken  as  found, 
and  will  not  be  weighed  in  this 
court   against   opposing   evidence. 

Wallace  v.  Kennelly,  242 

9.  A  state  of  the  case  must  contain 
only  enougii  of  the  facts  to  enable 
the  court,  on  appeal,  to  determine 
the  legality  of  the  rulings  in  the 
court  below.  lb. 


DOCKETING  JUDGMENTS. 
See  Justices'  Courts,  3,  4,  5. 

DURESS. 
Sec  Contracts,  1 


ELECTIONS. 

1.  The  duties  of  a  justice  of  (he  Su- 
preme Court,  under  the  act  of 
March  11th,  1880,  in  conducting  a 
recount  of  votes  cast  for  member 
of  a.ssembly,  are  merely  ministerial. 
Male  v.  Ffambach,  86 

2.  He  has  no  right  to  take  evidence 
to  determine  if  the  ballot-boxes 
have  been  tampered  with,  but  has 
power  only  to  count  the  votes  he 
finds  in  the  boxes,  to  ascertain  who 
received  a  majority  of  votes  cast. 

lb. 

3.  The  Supreme  Court  has  not  power 
to  review  the  action  of  the  justice 
who  makes  the  recount  of  votes  for 
member  of  assembly.  lb. 


EMINENT  DOMAIN. 

Where  the  tribunal  acting  in  the 
condemnation  of  lands  for  public 
use  is  special,  everything  necessary 
to  give  validity  to  its  action  must 
appear  in  the  report  of  the  |)ro- 
ceedings.  Semon  v.  City  of  Tren- 
ton,  489 

See  Railroads. 
Water  Supply. 


ERROR. 

1.  Plaintiff'  in  error  cannot  rely  upon 
an  erroneous  ruling  which  does 
him  no  injury,  for  a  reversal  of  the 
judgment.     Freeman  v.  Bartlett,  33 

2.  A  writ  of  error  will  not  go  directly 
from  the  Conn  of  Errors  to  the 
Oyer  and  Terminer.  Entries  v. 
State,  140 

3.  The  legislature  cannot  sanction 
such  a  proceeding,  as  it  is  one  of 
the  prerogatives  of  the  Supreme 
Court  to  exercise,  in  the  first  in- 
stance, jurisdiction  in  such  cases. 

lb. 

4.  Final  judgments  in  the  Circuit 
Court  may  be  transferred  to  this 
court  by  writ  of  error  by  a  direct 
procedure;  but  this  is  an  r-xceptional 
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case   created   by   the    constitution 
itself.  lb 

5.  A  refusal  to  strike  out  a  pleading 
cannot  be  made  a  part  of  the  record 
so  as  to  be  reviewable  on  a  writ  of 
error.     Cooper  v.  Vanderveer,      178 

6.  It  is  only  when  the  motion  to  strike 
out  has  prevailed  that  the  Practice 
act  gives  the  right  to  a  writ  of 
error.  lb. 

7.  A  writ  of  error  cannot  be  sued  out 
until  final  judgment.  lb. 

8.  In  the  trial  of  an  indictment  for 
selling  numbers  in  a  lottery  scheme 
it  was  not  error  to  admit  in  evi- 
dence a  book  called  a  dream-book 
and  a  chequered  paper  with  num- 
bers upon  it,  both  liaving  been 
found  on  the  premises  where  the 
numbers  were  sold  and  both  being 
identified  as  being  used  in  the 
policy  business.  Clark  v.  Stale,  556 

9.  It  was  not  error  to  refuse  to  charge 
upon  such  trial  that  there  could 
be  no  conviction  unless  defendant 
expressly  promised  to  pay  or  in- 
sure to  the  purchaser  some  money 
or  thing  in  the  event  of  the  num- 
ber being  successful ;  such  a  prom- 
ise migkt  be  inferable  from  the 
general  character  of  tiie  business 
in  which  the  numbers  were  pur- 
chased, lb. 

10.  A  refusal  to  compel  the  state  to 
elect  between  two  or  more  trans- 
actions referable  to  a  count  on 
which  there  is  an  acquittal,  pre- 
sents no  error  injurious  to  the 
defendant.  lb. 


ESSEX  PUBLIC  RO.\D  BOARD. 

l.The  act  of  March  31st,  1882, 
(Famph.  L  ,  p.  256,)  entitled  "An 
act  to  authorize  the  compromising: 
or  settling  by  arbitration  of  any 
tax  or  assessment  laid  by  any  pub- 
lic road  board  in  this  state,"  is 
constitutional.  Skinkle  v.  Essex 
Road  Board,  93 

2.  The  effect  of  the  act  is  to  give  tiie 
land  owner   or   mortgagee  a  right 


of  review  where  the  assessment  is 
in  excess  of  benefits.  lb. 

3.  The  arbitrators  must  make  the  as- 
sessment conform  in  amount  to  the 
benefits  conferred,  and  it  must 
appear  that  they  are  guided  by 
tills  ride.  lb. 

4.  A  mortgagee  who  has  purchased 
the  property  covered  by  his  mort- 
gage may  apply  under  the  act.  lb. 


5.  The  act  is  retrospective. 


lb. 


6.  To  entitle  the  petitioner,  under  the 
act,  to  a  review,  he  must  present 
to  the  judge  such  a  statement  of 
facts,  duly  verified,  as  show,  prima 
facie,  a  case  of  injustice.  lb. 

7.  The  transfer  by  a  turnpike  com- 
pany of  the  franchise  of  their 
turnpike  to  the  Essex  public  road 
bt)ard  conferred  no  special  benefit 
upon  the  adjacent  land-owner  for 
which  an  assessment  can  be  made 
against  him.  Speer  v.  Essex  Road 
Board,  101 

EVIDENCE. 

1.  In  the  course  of  a  negotiation  for 
a  lease,  a  paper  was  partly  written 
by  the  defendant  and  handed  by 
him  to  the  plaintifl^,  and  by  him 
interlined  and  returned  to  the  de- 
fendant, which  pajjer  was  not 
signed  by  either  of  the  parties. 
On  the  trial  the  question  was 
whether  the  terms  of  the  lease 
were  those  mentioned  in  the  paper 
only,  or  there  were  otiier  terms 
agreed  upon  outside  of  it.  Held, 
that  this  paper,  although  unsigned, 
was  admissible  in  evidence  as  part 
of  the  res  gestcB.  Freeman  v.  Bart- 
lett,  33 

2.  The  defendant,  a  member  of  the 
board  of  chosen  freeiiolders,  made 
out  bills  to  himself  against  the 
county,  ostensibly  for  money  paid 
by  him  for  work  on  bridges,  not 
showing  when,  or  by  whom,  or  on 
what  bridges,  or  under  whose  au- 
thority the  work  had  been  done. 
These  bills  were  certified  by  the 
defendant  as  one  of  a  committee 
of    the   freeholders,  were   ordered 


INDEX 


577 


paid  by  the  director  of  tlie  board, 
and  were  recei{)ted  by  the  defend- 
ant. Held,  that  they  were  compe- 
tent evidence  in  support  of  the 
charge  that  the  defendant  had 
fraudulently  obtained  the  county 
funds.  Cory  v.  Freeholders  of  Som- 
erset, 181 

3.  Proof  that  the  bills  above  de- 
scribed, being  each  for  less  than 
$500,  were  paid  by  the  county  col- 
lector, pursuant  to  the  orders  ofl 
the  director,  is  evidence  that  the' 
moneys    paid   were  county  funds.! 

•  /6. 

4.  Facts  necessary  to  be  known,  to 
explain  or  introduce  a  fact  in  issue,! 
or  relevant,  may  be  admitted  in! 
evidence.     Wallace  v.  Kennelty,  242 

5.  On  indictment  for  rape,  evidence 
of  the  bad  character  for  chastity 
of  tiie  prosecutrix,  before  the  com- 
mission of  the  alleged  ofience,  is 
admissible.     0' Blenh  v.  Stale,  279 

6.  In  actions  for  malicious  prosecu- 
tions, the  declaration  charging  in- 
jury to  character,  evidence  on  part 
of  defence  in  mitigation  of  dam- 
ages, tending  to  show  the  bad 
reputation  of  the  plaintiff",  is  ad- 
missible.    O'Brien  v.  Frasier,  349 

7.  The  form  of  questions  put  to  wit- 
nesses on  this  subject,  considered. 

lb. 

8.  The  state  cannot  offer  testimony  to 
prove  that  the  defendant  com- 
mitted an  effence  not  charged,  for 
the  purpose  of  showing  that  he 
would  be  likely  to  commit  the 
offence  charged  ;  but  the  objection 
to  such  testimony  must  be  promptly 
interposed.     Clark  v.  State,       556 

EXECUTIONS. 


1.  A  sheriff  was  about  to  sell  personal 
property  under  executions.  It  was 
agreed  by  the  parties  to  the  writs 
and  the  landlord  of  the  premises  j7 
on  which  the  property  was  that  the, 
rent  due  the  latter  from  the  de-  : 
fendants  in  execution  for  the  prem-' 
ises  should  be  paid  out  of  the  pro- J 
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ceeds  of  the  sale.  Held,  that  the 
sheriff'  was  liable  to  an  execution 
creditor  whose  writ  did  nut  come 
to  his  hands  until  after  the  sale, 
for  no  more  than  tiie  surplus  re- 
maining after  paying  the  execu- 
tions under  which  tiie  sale  was 
made,  and  the  rent.     Furr  v.  Day, 

149 

An  order  for  discovery  in  aid  of  an 
execution  cannot  be  made  in  Dis- 
trict Courts  where  the  amount  due 
on  the  judgments  is  less  than  |50. 
Baldwin  v.  Herizman,  225 

.  The  receiver  appointed  in  proceed- 
ings under  the  act  in  aid  of  execu- 
tions IS  not  entitled  to  wages  due 
to  the  defendant  in  execution  for 
his  personal  services.  Howell  v. 
McDowell,  359 

.  An  execution  returned  in  the  man- 
ner pointed  out  by  section  23  of 
the  act  concerning  executions 
(Rev.,  p:  393,)  on  which  a  sum  not 
less  than  $50  remains  due,  and  a 
petition  in  compliance  with  the^ 
requirements  of  section  24,  are  the 
jurisdictional  facts  upon  which  the 
power  to  make  an  order  for  dis- 
covery in  supplementary  proceed- 
ings rests.     Seyfert  v.  Edison,    428 

.  Service  of  an  order  for  discovery 
may  be  made  beyond  the  jurisdic- 
tion of  the  court  in  which  the 
judgment  is,  and  even  out  of  the 
state.  lb- 

.  Service  of  such  an  order  in  another 
state  may,  in  the  circumstances  of 
a  particular  case,  be  so  unreason- 
able and  oppressive  as  that  the 
judge  would  refuse  to  enforce  obe- 
dience by  attaclnnent  for  contempt, 
and  the  attachment,  if  issued, 
might  be  nugatory  by  reason  of 
inability  to  execute  it,  where  the 
debtor  remains  beyond  the  juris- 
diction of  the  court ;  but  the  ser- 
vice of  the  order  would  not  be 
illegal  or  irregular.  76. 

By  virtue  of  an  execution  or  at- 
tachment against  a  mortgagor,  his 
right,  title  and  interest  in  mort- 
gaged chattels  in  possession  of  the 
mortgagee  may  be  levied  U[)on,  but 
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they  cannot  be  taken  by  the  officer, 
from  the  possession  of  the  mortga- 
gee without  an  offer  to  pay  the 
mortgage  debt.  Fox  v.  Oronan,  493 

8.  Under  such  levy  the  officer  may 
advertise  the  interest  of  the  mort- 
gagor for  sale,  and  on  tlie  day  of 
sale  he  may  require  the  mortgagee 
to  expose  the  property  to  the  view 
of  bidders,  and  enforce  obedience 
to  that  duty  on  the  part  of  the 
mortgagee  by  virtue  of  his  writ. 

lb. 

9.  If  a  sheriff  with  notice  of  the 
mortgagee's  claim  attaches  the  en- 
tire mortgaged  property,  and  not 
the  interest  alone  of  the  mortgagor, 
and  takes  it  from  the  possession  of 
the  mortgagee,  and  it  is  subse- 
quently sold  by  the  auditor  in  at- 
tachment, the 'sheriff  is  liable  to 
the  mortgagee  for  the  mortgage 
debt.  ib. 


EXTORTION. 
See  Crimes,  3. 

FRAUDS,  STATUTE  OF. 


Defendants,  who  were  brewers,  went 
to  the  shop  of  plaintiffs,  who  were 
wagon  and  carriage-makers,  to  ob- 
tain brewery  trucks.  Plaintiffs 
having  none  on  hand, and  being 
too  busy  to  make  them  soon,  or- 
dered them,  with  the  defendants' 
knowledge  and  assent,  from  wagon^ 
builders  in  another  city,  with  whom 
thev  had  had  dealings.  Tiie  trucks 
were  shipped  to  plaintiffs,  who  re- 
ceived and  paid  for  them,  /^ome 
alterations  were  made  by  plaintitls, 
at  defendants'  request,  and  a 
painter,  employed  by  the  defend- 
ants, painted  their  names  and 
business  on  the  sides  of  the  trucks 
while  on  the  plaintiff's  premises. 
Jleld,  in  an  action  for  non-accept- 
ance and  payment  for  tl>e  trucks, 
tiiat  this  was  a  conlraot  for  sale  of 
goods  within  the  statute  of  frauds, 
and  tliere  was  error  in  refusing  to 
non-suit  and  submitting  tiie  case  to 
the  iurv.  Fcmelski  v.  Hargreaves, 
•'    •  334 

See  Bills  and  Notes,  1. 


HUSBAND  AND  WIFE. 

See  Actions,  1. 

Married  Women. 


INDICTMENT. 

-See  Crimes,  2,  5. 

INFANTS. 

1.  On  a  contract  in  writing  made  by 
a  person  in  the  name  and  behalf 
of  his  infant  son,  with  his  knowl- 
edge and  consent,  a  suit  cannot  be 
maintained  against  the  father  on 
the  contract.  Patterson  v.  Lippin- 
cott,  457 

2.  An  agent's  liability,  where  the  con- 
tract is  made  in  the  name  of  his 
principal,  rests  on  the  implied  war- 
ranty of  his  authority  to  make  it, 
and  its  breach.  lb. 

3.  It  is  not  a  breach  of  the  implied 
warranty  of  authority  to  show  that 
the  principal  is  an  infant,  for  the 
contract  of  an  infant,  in  a  purchase 
that  may  be  for  his  benefit,  is  void 
able  and  not  void.  lb 


4.  A  party  to  a  contract  with  an  infant 
cannot  disatBrm  it,  and  sue  a  third 
person  as  principal,  where  the 
agency  is  disclosed  at  the  time  of 
making,  alleging  the  infancy  of  the 
real  principal.  Infancy  is  a  per- 
sonal privilege  which  can  only  be 
set  up  by  himself,  or  liis  personal 
representatives.  lb. 

INNS  AND  TAVERNS. 

1.  A  recommendation  to  grant  a 
license  to  two  persons  to  keep  aa 
inn  and  tavern  cannot  be  used  as  a 
recommendation  to  license  only  one 
of  tiiem.     Bachelder  v.  Erb,        92 

l2.  A   sale   of  beer,   ale,    &c.,  by  the 
j     quart  or  in  larger  measure,  to  be 
drunk  on  the  premises  of  the  ven- 
1     dor,  is  not  prohibited  by  the  stat- 
ute.    Fagan  v.  State,  175 

See  Penalties. 
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INSOLVENCY.  i 

l.The  design  of  the  insolvent  law  is, 
to  discharge  the  debtor  from  con-j 
finement  if  he  will  deliver  up  to| 
his  creditors  all  his  estate  towards 
the  payment  of  his  debts.  Meliski\ 
V.  Sloan.  82 

2.  The  section  of  the  law  which  re- 
quires the  conduct  of  the  debtor  to 
be  fair,  upright  and  just,  is  re- 
stricted to  his  conduct  in  making 
his  account  and  inventory,  lb. 


INSURANCE. 
See  Pleading. 

JAILS. 
See  Constitution,  5. 

JUSTICES'  COURTS. 

1.  If  plaintiff  appeals  from  judgment 
in  his  favor  before  a  justice  of  the 
peace,  and  on  appeal  receives  an 
increase  of  debt  or  damages,  he  is 
not  entitled  to  costs  of  appeal  on 
aflBrmance.  Costs  on  appeal  will 
only  be  given  to  a  successful  party 
who  has  judgment  in  his  favor  on 
the  appeal.     Housd  v.  Higgins,  72 

2.  A  summons  issued  out  of  the  court 
for  the  trial  of  small  causes,  against 
a  corporation,  must  be  served  upon 
the  president,  treasurer,  cashier,  or 
clerk  of  such  corporation,  if  found, 
and  if  not  found,  on  any  of  the  di- 
rectors or  managers  thereof.  Penna 
jB.  B.  Co.  v.  Bennett,  21b 

3.  The  return  of  a  constable  on  an  ex 
ecution  issued  out  of  the  court  for 
the  trial  of  small  causes,  "no  prop 
erty  found  whereon  to  levy,"  does 
not  meet  the  requirement  of  the 
statute  to  make  docketing  proceed- 
ings valid.     Matthews  v.  Miller,  414 

4.  The  return  should  be  to  the  effect 
that  "  he  could  not  find  property 
on  which  to  levy,"  &c.  lb. 


.  Some  effort  to  find  personal  prop- 
erty of  defendant  by  the  constable 
should  appear  by  the  return.      lb. 

.  If  a  defendant  in  an  action  in  a 
justice's  court,  not  having  filed  a 
plea  of  title  and  given  bond  pur- 
suant to  section  25  of  the  Small 
Cause  act,  at  the  trial  offers  to 
prove  legal  title  to  land  either  in 
himself  or  in  a  third  person  under 
whom  he  justifies  the  act  for  which 
he  is  sued,  the  justice  siiould  refuse 
the  offer,  and  proceed  to  determine 
the  cause  without  regard  to  such 
ofl'er.     Edgar  v.  Anness,  465 

.  If  the  offer  is  to  prove  absence  of 
title  merely  in  the  plaintiff,  and 
such  evidence  is  relevant,  the  jus- 
tice should  dismiss  the  action  for 
want  of  jurisdiction.  lb. 

See  Actions,  2. 


LACHES. 
See  Municipal  Corporations,  17. 

LANDLORD  AND  TENANT. 

1.  He  who  creates  a  nuisance  on  hia 
own  premises  cannot  escape  liabil- 
ity for  its  continuance  by  demising 
the  premises  whereon  the  nuisance 
is.     Ingwersen  v.  Rankin,  18 

2.  Such  liability  will  exist  although 
the  tenant  by  the  demise  stipulates 
to  keep  the  premises  in  repair,  lb. 

3.  A  landlord  whose  tenant  during 
the  term  has  created  a  nuisance  on 
the  demised  premises  will  not  be 
liable  therefor  so  long  as  he  has 
no  right  of  entry  or  power  to  abate; 
but  when  the  term  expires,  or  the 
landlord  may  enter  and  abate  the 
nuisance,  he  will  become  liable  for 
its  continuance,  and  that  liability 
cannot  be-  evaded  by  a  renewal  of 
the  lease,though  with  the  covenants 
to  repair  and  without  the  landlord's 
having  taken  actual  possession,  lb. 

1.  Quaere.  Whether  knowledge  of  the 
existence  of  the  nuisance  is  neces- 
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sary  to  establish  the  landlord's  lia- 
bility in  such  cases.  lb. 

6.  A  demand  for  rent  by  a  landlord 
upon  a  tenant  holding  over  is  not 
conchisive  evidence  of  consent  snch 
as  converts  a  holding  at  sufferance 
into  a  tenacy  from  year  to  year. 
Condon  v.  Barr,  113 

6.  Wliere,  by  oral  agreement  between 
a  landlord,  bis  lessee  and  a  third 
party,  a  new  term  is  created  in  sucIj 
party,  who  enters  into  possession 
and  pays  rent,  which  is  accepted, 
under  such  substituted  tenancy, 
this  will  constitute  a  surrender  of 
the  lease  by  act  and  operation  of 
law.  Both  the  privity  of  estate 
and  the  privity  of  contract  must 
be  ended  to  constitute  such  surren- 
der.    Wallace  v.  Kennelty,  242 


LIMIT.\TION  OF  ACTIONS. 

1.  Part  payment  of  a  book-account, 
with  an  express  verbal  promise  to 
pay  the  balance  within  six  years, 
takes  the  case  out  of  the  statute  of 
limitations.  Romaine  v.  Corlies,  108 

2.  The  promise  to  pay  the  balance  of 
the  account  is  competent  evidence 
to  show  that  tiie  payment  was  made 
in  part  satisfaction  only  of  an  ad- 
mitted claim.  lb. 

3.  This  brings  the  case  within  the 
proviso  of  the  statute  "  that  noth- 
ing tiierein  contained  shall  alter, 
take  away  or  lessen  the  effect  of 
any  payment  of  any  principal  or 
interest  made  by  any  person  what- 
soever." lb. 

4.  In  computing  time  under  the  stat- 
ute of  limitations,  the  day  on  which 
the  cause  of  action  accrued  is  not 
to  be  counted.  McCulloch  v.  Hopper, 

189 

6.  The  supplement  to  the  act  to  regu- 
late the  practice  of  courts  of  law, 
approved  April  25th,  1884,  (Pamph. 
L.,  p.  269,)  limiting  the  allowance 
of  a  writ  of  certiorari  to  review  an 
assessment  for  taxes,  to  recover 
which  any  sale  lias  been  made  by 


virtue  of  any  special  or  local  law, 
to  six  years  from  the  date  or  time 
of  such  sale,  is  prospective  and  not 
retroactive.       Warshung   v.    Hunt, 

256 

6.  Such  construction  is  favored  in 
law.  lb. 

7.  It  is  essential  that  all  statutes  of 
limitation  which  affect  existing 
rights  and  remedies  shall  allow  a 
reasonable  time  after  they  take 
effect  for  the  commencement  of 
suits  on  such  cause  of  action.     lb. 


LONG  BRANCH  COMMISSION. 
See  Disorderly  Act. 

MALICIOUS  PROSECUTION. 

l.In  actions  for  malicious  prosecu- 
tions, when  the  defence  consisted  in 
the  circumstance  that  the  defend- 
ant had  intended  to  charge  a  dif- 
ferent crime  from  that  contained  in 
his  affidavit,  which  had  been  er- 
roneously drawn  by  the  magis- 
trate, it  is  competent  for  the  de- 
fendant to  prove  that  the  crime  so 
intended  to  be  imputed  was  true, 
to  ihe  best  of  his  belief.  O'Brien 
V.  Frasier,  ^49 

2.  An  action  for  malicious  prosecu- 
tion is  prematurely  brought  if  com- 
menced before  the  criminal  prose- 
cution is  ended.    Lowe  v.  Wartman, 

413 

3.  A  criminal  prosecution  may  be 
said  to  have  terminated— (1)  where 
there  is  a  verdict  of  not  guilty; 
(2)  where  the  grand  jury  ignores  a 
bill;  (3)  wliere  a  nolle  prosequi  is 
entered  ;  (4)  where  the  accused  has 
been  discharged  from  bail  or  im- 
prisonment, ib. 

See  Evidence,  6,  7. 


MANDAMUS. 
See  County  Clerk,  1. 


INDEX 


581 


MAERIAGES. 

The  second  section  of  the  supple- 
ment to  the  Crimes  act,  approved 
March  30th,  1876,  [Rev.,  p.  J295,)| 
which  makes  criminal  tlie  sediic-j 
tion  of  a  single  female  by  a 
single  man,  under  certain  cir-| 
cumstances,  and  the  proviso  to' 
which  provides  that  if  the  per- 
son offending  under  the  section 
shall  marry  the  seduced  female  he 
shall  be  discharged  from  custody, 
<&c.,  does  not  repeal  the  provision 
of  section  4  of  the  act  concerning 
marriages,  births  and  deaths,  ap- 
proved March  27th,  1874,  (Rev.,  p. 
631,)  which  imposes  a  penalty  on 
clergymen  and  officers  who  solem- 
nize the  marriage  of  minors  under 
certain  ages,  without  the  consent 
of  parents  or  guardians,  as  re- 
quired by  that  act.  A  clergyman 
who  solemnizes  the  mariiage  of  a 
minor  without  the  requisite  con- 
sent will  be  liable  to  the  penalty, 
although  the  minor  marries  for  the 
purpose  of  obtaining  the  remission 
of  punishment  provided  lor  in  the 
proviso  to  the  second  section  of  the 
Seduction  act  above  referred  to. 
Orafl  V.  Jachetti,  205 


MARRIED  WOMEN. 

1.  A  married  woman  can,  without  the 
co-operation  of  her  husband,  create 
a  terra  of  more  than  three  years  in 
her  lands.     Sullivan  v.  Barry,    339 

2.  A  married  woman  is  not  barred 
from  her  action  for  an  injury  to 
her  property  caused  by  a  riot  by 
the  lapse  of  three  months  after  the 
injury  and  before  suit;  she  being 
within  the  saving  clause  of  the 
section  of  tlie  act  relating  to  riots 
which  confers  the  right  of  action. 
Carey  v.  Paterson,  365 

See  Actions,  1,  2. 

MASTER  AND  SERVANT. 

See  Negligenck,  9,  13. 


MECHANICS'  LIEN. 

There  can  be  no  lien  upon  the  land 
of  a  minor  under  the  mechanics' 
lien  law.     Hail  v.  Acken,  340 


MUNICIPAL    CORPORATIONS. 

/.  Powers,  Liabilities,  &c. 
II.  Assessments. 
III.  Charters  of  Particular  Oitiea. 

1.  Powers,  Liabilities,  «&e. 

1.  The  common  council  of  a  city, 
made  by  the  charter  the  sole  judge 
of  the  election  and  qualifications 
of  its  own  members,  having  once 
investigated  and  seated  a  member, 
cannot,  at  a  subsequent  meeting, 
order  a  second  investigation.  Ken- 
dell  V.  Camden,  64 

2.  A  resolution  appointing  a  commit- 
tee to  make  such  investigation 
may  be  reviewed  by  certiorari  with- 
out waiting  for  the  report  and  tinal 
order.  I  b. 

3.  When  corporate  acts  may  be  done 
by  a  definite  number  of  individu- 
als, and  tlie  charter  of  incorpora- 
tion does  not  prescribe  the  number 
of  votes  necessary  to  the  doing  of 
such  acts,  a  quorum,  when  duly 
met,  may  legally  do  such  acts  by  a 
majority  thereof.     Cadmus  v.  Farr, 

208 

4.  This  rule  applies  to  a  board  of 
councilmen  of  a  municipality  in 
the  election  of  a  presiding  officer, 
under  authority  to  elect  annually 
one  of  their  number  to  be  presi- 
dent of  the  board,  when  the  char- 
ter does  not  prescribe  the  number 
of  votes  necessary  to  such  election. 

lb. 

Where  the  charier  of  a  borough  or 
city  confers  on  the  common  coun- 
cil the  power  to  pass  ordinances, 
and  enact  penalties  for  the  viola- 
tion thereof,  by  imprisonment  not 
exceeding  a  certain  number  of 
days  or  by  fine  not  exceeding  a 
certain  amount,  the  ordinance  must 
fix   the  time    or  amount,    and  not 
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leave  it  to  the  magistrate.     Melick 
V.  Washington,  254 

%.  State  V.  Zigler,  3  Vroom  362,  fol- 
lowed. 

7.  Under  the  Eoad  act  [Rev.,  p.  1009, 
?  70,)  limitations  have  been  im- 
po.sed  upon  the  powers  of  munici- 
pal authorities  over  streets  which 
have  been  built  on,  in  the  matter 
of  altering  the  grades.  It  can 
be  done  only  by  the  consent  of  a 
majority  of  the  owners  in  interest 
upon  the  part  proposed  to  be  re- 
graded.  Such  consent  need  not  be 
in  writing,  but  may  be  evidenced 
by  parol.     Stretch  v.  Hoboken,    268 

8.  An  ordinance  providing  that  a 
street  should  be  filled  up  to  the 
"  highest  grade,"  does  not  indicate 
a   grade  with  sufficient   certainty. 

76 

9.  The  changing  of  this  grade  of  a 
street,  where  the  burthen  is  to  be 
borne  by  special  assessment,  is  in  its 
nature  a  judicial  act,  and  the  par- 
ties affected  by  it  are  entitled  to  a 
notice  that  they  may  have  an  op- 
portunity to  be  heard,  lb. 

10.  The  legislature  having  by  special 
act  conferred  upon  the  township 
committee  of  the  township  of 
Woodbridge  certain  powers  of  su- 
pervision and  control  over  certain 
persons  authorized  to  interfere  with 
a  designated  public  road,  and  the 
committee  having  exacted  a  bond 
from  those  persons  to  secure  com- 
pliance on  their  part  with  their 
duty — Held,  that  the  township  com- 
mittee, and  not  the  municipal  cor- 
poration of  tlie  township,  must 
bring  an  action  upon  the  bond. 
Woodbridge  v.  Hall,  388 

11.  In  a  city  where  for  a  long  time 
the  municipality  has,  by  its  char- 
ter, had  authority  to  plant,  rear, 
trim  and  preserve  ornamental 
shade  trees  in  the  streets,  proof 
that  a  defendant  owns  and  occupies 
the  lot  in  front  of  which  such  a 
tree  stands  on  the  street,  is  not 
sufficient  evidence  that  he  planted 
or  maintains  the  tree  for  liis  own 
uses,  so  as  to  charge  him  with  the 
duty  of  trimming  the  same,  and 
with  responsibility  for  injury  re- 


ceived by  the  plaintiflT  upon  whom 
a  neglected  rotten  limb  had  fallen. 
Welter  v.  McCormick,  397 

12.  Where  a  municipal  corporation, 
under  its  ciiarter,  plants  or  main- 
tains shade  trees  on  the  sidewalks 
of  its  streets,  the  owners  or  occu- 
pants of  the  adjoining  premises  are 
not  charged  with  the  duty  of  prop- 
erly trimming  the  trees,  in  the 
absence  of  any  statute  or  munici- 
pal regulation  imposing  that  duty 
upon  them.  /6. 

13.  The  old  English  rule  that,  if  an 
occupant  of  land  along  a  highway 
enclosed  his  land,  so  that  travelers 
could  not  pass  over  it  when  the 
road  was  out  of  repair,  he  thereby 
became  bound  to  keep  the  highway 
in  good  order,  does  not  prevail  in 
New  Jersey.  J  b. 

14.  The  rule  which  exempts  a  muni- 
cipal corporation  from  liability  to 
an  individual  for  an  injury  to  him 
resulting  from  negligence  in  the 
performance  by  the  corporation  of 
a  duty  owed  to  tiie  public  and  im- 
posed by  law,  applies  to  the  i-Mse 
of  a  member  of  a  fire  department 
of  a  city,  injured  by  negligence  in 
the  care  of  apparatus  for  extin- 
guishing fires,  maintained  under 
the  authority  and  direction  of  its 
charter.      Wild  v.  Paterson,       406 

//.  Assessments. 

15.  An  assessment  for  benefis  under 
the  act  to  improve  Paterson  avenue 
{Pamph.  L.  1869,  p.  1080,)  will  not 
bear  interest  until  notice  be  given 
of  the  amount  and  the  time  of 
payment,  under  section  15  of  that 
act,  and  default  be  made.  Brennert 
V.  Farrier,  75 

16.  An  assessment  for  public  im- 
provements carries  no  interest  un- 
less imposed  by  statute,  and  when 
given  in  form  of  a  penalty  for 
default,  must  not  be  left  to  doubt- 
ful construction  or  extended  be- 
yond the  terms  of  the  act.  lb. 

17.  An  assessment  for  opening  a 
street  upon  lands  specially  bene- 
fited, after  such  lands   had    been 
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expressly  relieved  from  assessment 
by  an  act  of  legislation,  presents^ 
no  feature  wliicii  should  relieve 
the  person  so  assessed  from  the| 
usual  cousequences  of  laches  in 
prosecuting  a  certiorari.  Schultung 
V.  Passaic,  213 

18.  Such  an  assessment  violates  no 
provision  of  the  constitution,  or 
justifies  a  disregard  of  a  special 
provision  of  the  charter  limiting 
the  time  for  suing  out  the  writ.  lb. 

III.  Charters  of  Particular  Cities.     | 
1.   Charter  of  Hoboken.  I 

19.  The  intention  of  the  legislature! 
in  forbidding,  under  the  charter  of  1 
Hoboken,  that  the  salary  or  com-| 
pensation  of  an  officer  which  has 
once  been  fixed  shall  not  be  in- 
creased during  the  continuance  of 
his  term,  was  to  prevent  council 
from  giving  to  an  officer  during 
his  term  a  larger  salary  or  morel 
compensation  than  that  which  was 
fixed  for  his  office  when  his  term 
began.     Stuhr  v.  Hoboken,  147 

20.  Wheie,  after  an  ordinance  is 
passed  fixing  a  salary  for  the  next 
ensuing  term,  an  officer  is  elected, 
the  ordinance  will  fix  the  salary  for 
that  term,  although  it  did  not,  be- 
cause of  the  necessity  of  publish- 
lishiiig  it,  take  effect  until  after  the 
term  began.  lb. 

2.  Charter  of  Jersey  City. 

21.  The  object  of  a  statute  being  to 
validate  certain  claims  for  work 
done  for  the  city  in  an  illegal 
mode,  and  the  title  of  such  statute 
being  '•  A  supplement  to  an  act 
entitled  'An  act  to  re-organize  the 
local  government  of  Jersey  City,'  " 
it  was  held  that  the  act  was  void, 
the  title  failing  ^o  set  forth  its  object. 
Jersey  Ci(y  v.  Elmendorf,  283 

22.  The  legislative  power  of  Jersey 
City  is  competent  to  regulate  by 
ordinance  the  use  of  the  streets  by 
railroad  companies.  Penna.  R.  R. 
Co.  V.  Jersey  City,  ,  286 

23.  Such  regulations  must  not  be  im- 
reasonable.  lb. 


24.  If  such  ordinance  be  unreasona- 
ble only  in  its  application  lo  one 
or  two  streets,  the  entire  ordinance 
on  that  account  will  not  be  va- 
cated ;  the  remedy  is  to  resist  its 
enforcement  in  such  localities.  lb. 

25.  The  concurrence  of  the  board  of 
finance  and  taxation  with  the 
board  of  public  works  is  required 
for  the  making  of  any  improve- 
ment, or  the  doing  of  any  work  or 
procuring  any  materials,  by  section 
9  of  the  supplement  to  the  ciiarter 
of  Jersey  City  of  1874,  repealing 
section  37  of  the  supplement  of 
1873.     Kenny  v.  Jersey  City,      449 

26.  A  ratification  by  the  board  of 
public  works  of  an  order  for  work 
done  in  repairing  a  public  sewer 
by  the  street  and  sewer  commis- 
sioner, by  approval  of  the  bill  pre- 
sented therefor,  is  not  sufficient  to 
bind  the  city.  lb. 

3.  Charter  of  Newark. 

27.  Under  the  twenty-first  section  of 
the  amended  charter  of  Newark, 
passed  March  20th,  1857,  the  com- 
mon council,  by  a  majority  vote 
of  the  whole  number  of  its  mem- 
bers, has  a  right  to  remove  the 
police  force  and  appoint  their  suc- 
cessors.     Volk  V.  Neimrk,  117 

28.  By  the  thirty-first  section  the 
common  council  may,  by  ordi- 
nance, regulate  the  manner  in 
which  the  common  council  shall 
exercise  the  power  conferred  by 
section  21,  but  it  cannot  divest 
itself  of  tlie  trust  which  the  legis- 
lature has  confided  to  it  to  appoint 
and  remove  subordinate  officers. 
Therefore  an  ordinance  whicli  de- 
prives the  council  of  the  power, 
by  a  majority  vote,  to  appoint  and 
remove,  is  void.  lb. 

4.  Charter  of  Paterson. 

29.  The  ninety-eighth  section  of  the 
charter  of  the  city  of  Paterson, 
(Pamph,  L.  1871,  p.  808,)  requires 
notice  to  be  given  of  proposed  pub- 
lic improvements,  in  such  terms 
as  will  reasonably  apprise,  not 
only  persons  privately  interested, 
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but  also  the  public,  of  tlie  charac- 
ter of  the  improvement  intended  ; 
and  for  a  failure  to  give  such 
notice  the  subsequent  proceedings 
may  be  set  aside  on  certiorari  issued 
at  the  suit  of  one  who,  as  a  private 
individual,  might  be  estopped  from 
raising  the  objection.  Beam  v. 
Paterson,  15 

5.  Charter  of  Trenton. 

30.  The  charter  of  the  city  of  Tren- 
ton directs  the  common  council  to 
designate  a  time  and  place  for  the 
meeting  of  the  board  of  assessors, 
for  the  purpose  of  viewing  the 
lands  and  to  make  an  assessment 
of  damages  and  benefits.  Held, 
that  what  notice  was  given,  and 
what  manner  of  publication  was 
adopted,  must  appear  by  the  re- 
port. The  direction  in  tlie  charter 
that  the  report  of  the  board  of 
assessors  be  completed  and  filed 
with  the  city  clerk  within  a  limited 
time  is  mandatory,  and  the  board 
is  bound  to  make  the  assessment 
and  return  it  within  the  statutory 
period.     Semon  v.  City  of  Trenton, 

489 
See  Taxes,  4. 


NATIONAL  BANKS. 

See  Bills  and  Notes,  2. 

NEGLIGENCE. 

1.  A  person  who,  in  passing  from  a 
ferry-boat  to  the  dock,  puts  himself 
in  so  dense  a  crowd  that  he  cannot 
see  to  his  footing,  and  in  that  situa 
tion  gets  his  foot  crushed  between 
the  boat  and  the  dock,  has  no  cause 
of  action  against  the  ferry  com- 
pany, as  his  own  negligence  has 
been  contributory  to  the  injurv. 
Dwyer  v.  N.  Y.,  L.  E.  &  W.  R.  R 
Co.,  £ 

2.  A  youth  sixteen  years  old  was  em- 
ployed to  manage  a  cutting-ma- 
chine, in  the  running  of  which  it 
was  occasionally  necessary  to  dis 
place  and  replace  the  belt  l)y  wliich 
power  was  communicated  from  a 
revolving    shaft    to   tlie    machine. 


He  had  run  such  a  machine  for 
several  months  before,  and  was  told 
to  be  careful  in  replacing  the  belt, 
because  there  was  danger  of  his 
being  caught  in  it,  and  was  directed 
always  to  call  some  one  to  assist 
him  in  the  operation,  who  might 
hold  the  belt  in  place  on  the  ma- 
chine while  he  stood  behind  the 
shaft  and  adjusted  the  belt  upon 
the  driving-wheel.  The  observance 
of  this  precaution  materially  les- 
sened the  risk.  On  one  occasion, 
although  assistance  was  within 
call,  he  attempted  to  replace  the 
belt  alone,  without  asking  aid,  and 
was  caught  in  the  belt  and  killed. 
Held,  that  he  was  guilty  of  contri- 
butory negligence,  and  that  his 
representative  could  not  maintain 
an  action  for  damages.  Beckham 
v.  Hillier,  12 

3.  For  an  injury  resulting  from  a  fall 
into  an  opening  in  the  sidewalk  of 
a  public  street,  communicating  with 
a  cellar  of  the  adjoining  building 
and  left  without  guard  or  notice  of 
danger,  tiie  owner  and  occupier  of 
the  premises  is  liable.  Houston  v. 
Traphagen,  23 

4.  Whether  the  injured  person  con- 
tributed to  the  injury  by  his  negli- 
gence depends  on  the  circumstan- 
ces ;  and  where  it  appeared  that  he 
stepped  into  the  unguarded  open- 
ing while  his  attention  was  at- 
tracted by  objects  in  a  shop  win- 
dow above  the  opening,  the  plain- 
tiff should  not  be  non-suited,  and 
a  verdict  in  his  favor  should  not 
be  disturbed.  lb. 

5.  When  it  is  claimed  that  the  fall 
produced  or  excited  disease,  it 
should  appear,  in  order  to  recover 
damages  for  the  results  of  the 
disease,  not  only  that  the  fall  was 
a  possible  cause  of  the  disease,  but 
other  causes  should  be  so  excluded 
and  the  circumstances  should  be 
such  as  to  leave  a  reasonable  in- 
ference that  the  fall  was  the  actual 
cause.  lb. 

6.  Where  a  railroad  company  has 
created  extra  danger  it  is  bound  to 
use  extra  precautions ;  and  if  the 
track  is  put  in  a  position  where  the 
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trains,  when  close  to  their  transit 
over  a  public  street  or  road,  cannot 
be  seen,  that  is  an  extra  Janger 
calling  for  more  than  ordiimry  cau- 
tionary signals.  N.  Y.,  L.  E.  & 
W.  R.  R.  Co.  V.  Randel,  144 

7.  It  was  not  error  in  the  court,  in 
such  a  case,  to  refuse  to  charge  that 
under  the  circuiustances  the  com- 
pany had  discharged  its  whole  duty 
to  those  of  the  public  wiio  had  oc- 
casion to  use  the  track  at  that 
place,  by  merely  ringing  the  bell 
at  the  crossing.  lb. 

8.  Where  a  traveler  was  crossing,  in 
a  wagon,  the  tracks  of  a  railroad 
in  a  place  of  extra  danger,  and  the 
flagman  did  not  notify  him  of  the 
coming  of  the  train  until  after  he 
had  begun  to  cross  the  tracks,  and 
the  traveler  then  misunderstood 
the  warning  and  went  forward 
when  he  ought  to  have  retreated — 
Held,  that  such  misunderstanding 
should  not,  under  the  circumstan- 
ces, be  imputed  to  him  as  negli 
gence.  lb. 

9.  A  hired  a  coach  and  horses,  with  a 
driver,  from  B,  to  take  his  family 
on  a  particular  journey.  In  tl 
course  of  the  journey,  in  crossing 
the  track  of  a  railroad,  the  coacli 
was  struck  by  a  passing  tr;iin  and 
A  was  injured  In  an  action  by  A 
against  the  railroad  company  for 
damages— HeW,  that  the  relation 
of  master  and  servant  did  not  exist 
between  the  plainlitl'  and  the  dri- 
ver, and  that  the  negligence  of  the 
driver,  co-operating  with  tlutt  of 
the  persons  in  charge  of  the  train 
which  caused  the  accident,  was  not 
imputable  to  the  plaiutitt  as  con- 
tributory negligence  to  bar  his 
action.  .V.  F.,  L.  E.  &  W.  R.  R.  Co. 
v.  Steinbrenner,  161 

10.  A  passenger  in  a  hired  coach  may, 
by  words  or  conduct  at  the  time,  so 
sanction  or  encourage  a  special  act 
of  rash  or  careless  driving  as  to 
comn)it  an  act  of  negligence  which 
will  debar  him  from  a  suit  against 
a  third  person  for  an  injury  result- 
ing from  the  co-operating  negli- 
gence of  both  parties.  Hut  for 
whatever  purpose  tiie  negligence  is 


invoked — whetiier  as  a  cause  of 
action  for  an  injury  done  by  the 
driver,  or  as  contributory  negli- 
gence to  bar  an  action  by  the  pass- 
enger against  a  third  person  for  an 
injury  sustained — the  negligence, 
to  be  imputed  to  the  passenger, 
must  be  such  as  arises  in  some 
manner  from  his  own  conduct. 
The  negligence  of  the  driver, 
without  some  co-operating  negli- 
gence on  his  part,  cannot  be  im- 
puted to  the  passenger  in  virtue  of 
the  simple  act  of  hiring.  lb. 

11.  Thorogood  v.  Bryan,  8  C.  5.  114, 
disapproved.  lb. 

12.  The  defendant  owned  a  saw-mill, 
and  gave  an  order  to  D.  &  W., 
master  machinists,  to  make  some 
alterations  in  the  gearing  of  the 
water-wheel  of  his  mill.  D.  &  W. 
sent  the  plaintiff  and  another 
workman  to  do  the  work.  It  was 
understood  between  these  workmen 
and  defendant  that  the  mill  would 
run  at  such  times  as  they  were  not 
actually  at  work  upon  the  wheel. 
While  ihey  were  at  work  upon  the 
wheel  theengineer  of  the  defendant 
negligently  started  the  wheel,  in- 
juring the  plaintifl'.  Held,  that 
plaintiff'  was  a  servant  of  the  de- 
fendant, engaged  in  a  common 
employment  with  the  engineer. 
Ewan  V.  Lippiiicolt,  192 

13.  Where  the  evidence  leaves  the 
fact  in  uncertainty  whether  the 
plaintiff',  by  his  own  negligence, 
caused  the  injury  of  which  he 
complains,  or  contributed  to  it  in 
such  a  way  that  but  for  it  the  plain- 
tiff' would  not  have  received  harm 
from  the  defendant's  negligence,  it 
is  the  duly  of  the  judge  to  submit 
the  evidence  under  proper  instruc- 
tions to  the  jury  for  their  decision. 
Orange  &  N.  H.  R.  R.  Co.  v. 
Ward,  560 

See  Municipal  Corporations,  14. 


NOTICE. 

1.  A  person  cannot  be  affected  in  his 
property,  by  proceedings  of  a  judi- 
cial nature,  without  notice"  of  the 
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meeting  of  the  tribunal  to  which 
the  power  to  act  and  decide  has 
been  given.    Davis  v  Howell,     280 

2.  Where  title  to  land  is  involved  by 
the  action  of  such  tribunal,  the  fact 
of  notice  should  appear  on  the  face 
of  the  proceedings.  lb: 

See  MuNiciPAii  Corpokations,  29. 


NUISANCE. 

See  Landlord  and  Tenant,  1-4. 

OFFICERS. 
See  Contracts,  4,  5. 

PARTNERSHIP. 

A  partner  cannot  bind  his  copartner 
by  warrant  of  attorney,  under  his 
hand  and  seal,  in  the  name  of  the 
firm,  where  there  has  been  no  pre- 
vious consent  or  authority  given, 
or  subsequent  ratification.  Ellis  v. 
Ellis  &  McKaig,  69 

PENALTIES. 

The  complaint  avers  that  the  defend- 
ant below  retailed  ale  without  a 
license  to  keep  an  inn  and  tavern, 
restaurant  and  victualing-honse, 
with  the  privilege  of  retailing 
spirituous  liquors.  Held,  that  the 
complaint  is  fatally  defective  in 
failing  to  aver  that  the  defendant 
had  not  license  to  sell  ale,  which 
is  not  a  spirituous  liquor.  Fleming 
V.  JVeu;  Branswick,  231 

See  Municipal  Corporations,   5. 

PLEADING. 

1.  The  common  count  for  money  had 
and  received  will  sustain  a  claim 
for  money  fraudulently  obtained 
by  the  defendant  from  the  plaintiflT. 
Cory  V.  Freeholders  of  Somerset,  181 

2.  Circumstances  which,  according  to 
the   agreement  of  the  parties,  arel 


I  to  require  the  plaintiff  to  discon- 
tinue a  pending  suit  without  costs, 
cannot  be  pleaded  by  tiie  defendjint 
in  bar  of  the  action.  The  stipu- 
lated relief  must  be  obtained  by 
motion.     Blackburn  v.  Reilly,     'J90 

3.  The  declaration  was  based  upon  a 
contract  of  insurance  made  'ac- 
cording to  the  terms  of  the  consti- 
tution, by-laws  and  conditions"  of 
the  defendant  association.  The  plea 
set  up  a  defence  under  a  by-law 
of  the  association.  The  replication 
was  that  the  only  by-laws  and  con- 
ditions embraced  in  the  contract 
were  those  annexed  to  the  policy, 
and  that  the  by-law  set  forth  in 
the  plea  was  not  so  annexed.  On 
demurrer  to  the  rejoinder— //e^ 
that  the  replication  constituted  a 
departure  from  the  declaration,  and 
that  the  defendant  was  entitled  to 
judgment  on  the  demurrer.  Miller 
V.  Hillsborough  Assurance  Associa- 
tion, 393 

4.  When  the  declaration  is  for  breach 
of  covenant,  and  the  plaintiff  avers 
due  performauce  on  the  part  of  the 
plaintiff,  and  the  defendant  pleaded 
that  the  performance  of  the  work 
was  a  condition  precedent  to  plain- 
tiffs' right  to  payment  and  non- 
performance by  plaintiffs  of  said 
work,  a  replication  averring  that 
plaintiffs  tendered  themselves 
ready  and  willing  to  perform,  is  a 
departure  from  the  declaration. 
Potts  V.  Point  Pleasant  Land  Co., 

476 
^ee  Bonds. 


PLEA  OF  TITLE. 
See  Justices'  Courts,  6,  7. 

PRACTICE. 

1.  It  is  in  the  discretion  of  the  court 
to  limit  the  time  to  be  occupied  by 
counsel  in  addressing  the  jury,  and 
unless  that  discretion  is  so  exer- 
cised as  practically  to  deny  to  the 
accused  his  constitutional  right  to 
have  the  assistance  of  counsel,  it  is 
not  error.     Sullivan  v.  State,       151 

2.  Where  a  reference  is  made  by  con- 
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sent  of  parties,  the  order  of  refer-jl 
ence  being  general  in  form,  the  I 
report  must  be  treated  as  the  ver-  ' 
diet  of  a  jury.  Children's  Home} 
Association  v.  Hall,  152 

A  Exceptions  cannot  be  taken  to  the 
decisions  of  the  court  on  motion  to 
confirm  the  report.  The  only 
remedy  for  erroneous  decisions  of 
the  referee  is  by  motion  to  set 
aside  the  report  and  grant  a  new 
trial.  lb 

4.  Plea  will  not  be  stricken  out  where 
defendant  shows  a  defence  prima 
fade.     Clark  v.  Turnbull,  265 


PRIVATE  ROADS. 
See  Roads,  3,  4. 

PROCESS. 
See  Justices'  Courts. 

QUO  WARRANTO. 

A  quo  warranto  information  is  the 
proper  remedy  to  try  the  title  to  an 
oflBce,  but  an  incumbent  cannot  use 
it  against  one  who  has  not  been  in 
actual  possession  and  user  of  the 
fran(!hise.  Haines  v.  Freeholders 
of  Camden,  454 

See  Railroads,  5. 

QUORUM. 
See  Mttnicipal  Corporations,  3,  4. 

RAIILROADS. 

I 
1.  Corporations  organized  under  ihe 
supplement  of  March  12th,  1879, 
to  the  General  Railroad  act, 
(Pamph.  L.  1879,  p.  166,)  are  cor- 
porations created  for  public  uses, 
although  companies  organized  un- 
der that  supplement  are  organized 
only  for  the  transporation  of  min- 
erals and  of  materials,  implements 
and  machinery  used  in  the  sinking 
and  working  of  mines,  and  the  tolls 


authorized  to  be  charged  are  tolls 
for  such  transportation ;  and  the 
legislature  may  grant  to  such  cor- 
porations the  power  to  take  lands 
by  condemnation  under  the  right 
of  eminent  domain.  De  Camp  v. 
\     Hibernia  Railroad  Co.,  43 

2.  A  railroad  company  having  by  its 
charter  power  to  condemn  lands, 
being  in  the  use  of  lands  for  rail- 
road pnr|)ose3  under  a  lease  for  an 

I  unexpired  term  from  the  owner  of 
the  fee,  may  take  the  same  preini- 

j  ses  by  condemnation,  for  the  lease- 
hold estate  may  be  so  limited  in 
continuance  and  qiialitied  in  its 
character  as  not  to  subserve  the 
needs  of  the  company  in  the 
scheme  of  imjirovement  authorized 
by  its  charter.  lb. 

1.  A  company  having  powers  of  con- 
demnation must  take  that  which 
the  legislature  empowers  it  to  take. 
It  cannot  carve  nut  sucli  an  inter- 
est in,  or  incident  of,  property 
authorized  to  be  taken  as  will  suit 
its  convenience,  and  condemn  that. 
It  must  lake  what  the  legislature 
authorized  it  to  take,  and  in  the 
state  and  condition  prescribed  by 
the  legislative  will.  lb. 

;.  Section  12  of  the  General  Railroad 
act,  {Rev.,  p.  928,)  empowers  any 
company  incorporated  under  the 
act  to  take  by  condenmation  lands 
or  materials  required  for  the  use 
of  such  company  in  the  construc- 
tion of  its  road,  and  provides  that 
the  commissioners'  report  shall  be 
plenary  evidence  of  the  right  of 
the  company  ''to  have,  hold,  use, 
occupy,  possess  and  enjoy  the  said 
lands  or  materials."     Held — 

1.  That  a  company  taking  property 
for  its  road-bed,  by  condemnation 
under  the  statute,  must  take  for  its 
possession  and  use  such  an  estate 
or  interest  therein  as,  in  a  legal 
sense,  is  comprehended  in  the  term 
"  land,"  whereof  the  unqualified 
use  and  possession,  for  the  legiti- 
mate purposes  of  the  company, 
will  be  transferred  by  the  condem- 
nation proceedings;  and 

2.  That  a  petition  for  the  appoint- 
ment of  commissioners,  describing 
the  lands  and  stating  that  it  is  not 
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intended  to  acquire  any  right  or 
easement  of  support  for  the  track 
or  road-bed  of  the  railroad  by  tlie 
ores  lying  beneath,  and  that  tlie 
owner  shall  be  at  liberty,  after 
reasonable  notice,  to  lemove  the 
ores,  notwithstanding  the  removal 
may  weaken  or  destroy  the  road 
bed,  and  that  if  the  support  of  the 
road-bed  be  destroyed  or  materially 
weakened  by  the  removal  of  ores, 
then  the  company  shall  have  the 
right  to  support  said  road-bed  by 
timbers  placed  across  the  tunnel 
or  by  other  means,  or  to  make  an 
excavation  in  the  hanging  walls  of 
the  vein  of  the  ore  for  the  purpose 
of  providing  a  road-bed,  is  not  in 
compliance  with  the  statute  ;  that 
the  statute  affords  no  warrant  for 
the  acquisition  of  such  a  qualified 
right  in  lands  for  the  imposition 
of  burdens  and  duties  upon  owners 
in  connection  therewith,  by  process 
of  condemnation.  lb. 

5.  A  de  facto  consolidation  of  two  rail- 
road companies  having  been  effect- 
ed by  the  filing  of  a  certificate  in 
the  secretary  of  state's  oflSce,  pur- 
suant to  the  statute,  (Pamph.  L. 
1881,  p.  222,)  and  an  organization 
of  a  new  company  thereunder 
having  been  made,  and  consider- 
able money  expended  in  the  con- 
struction of  the  railroads  included 
in  the  consolidation — Held,  that| 
the  holder  of  income-bonds  of  one; 
of  the  companies  could  not  have  an 
information  in  the  nature  of  a  quo 
warranto  to  determine  the  validity 
of  the  consolidation.  Terhune  v. 
Potts,  218 

6.  A  corporation  formed  under  the 
supplement  of  the  general  railroad 
act.  approved  March  12th,  1879 
(Pamph.  L.,  p.  166,)  acquires,  on 
condemning  a  right  of  way  for  an 
imderground  railroad,  not  the  fee 
simple  of  lands,  but  an  easement 
only.  Hibernia  R.  R.  Co.  v.  De 
Camp,  518 

7.  Such  a  corporation  cannot  con- 
demn the  mere  privilege  of  main- 
taining a  railroad  only  until  the 
land-owner  shall  choose  to  make 
an  inconsistent  use  of  the  site  of 
the  road-bed.  lb. 


8.  Such  a  corporation  cannot,  by 
eminent  domain,  compel  an  owner 
of  the  fee  simple  of  land  to  yield 
to  it  a  right  to  construct  and 
operate  a  railroad  on  the  happen- 
ing ef  a  future,  contingent  event. 

lb. 

9.  The  rights  which  such  a  corpora- 
tion is  authorized  to  acquire  by 
condemnation  are  present  rights, 
and  whatever  may  be  necessary  to 
make  present  lights  perpetual.  Jb. 

See  Negligence,  6,  7,  8. 


KAPE. 
See  Evidence,  5. 

KECEIVER. 

1.  A  surety  of  a  receiver  in  chancery 
held  to  be  concluded  in  a  suit  at 
law  on  the  bond,  by  the  amount 
found  due  on  an  account  taken  in 
chancery,  he  having,  by  due  notice, 
had  an  opportunity  to  intervene!  in 
the  taking  of  such  account.  JBall 
V.  Chancellor,  125 

2.  The  receiver  appointed  in  proceed- 
ings under  the  act  in  aid  of  execu- 
tion is  not  entitled  to  wages  due  to 
the  defendant  in  execution  for  his 
personal  services.  Howell  v.  Mo 
Dowell,  359 

REFERENCE. 
See  Practice,  2,  3. 

RES  GEST^ 
See  Evidence,  1. 

RIOTS. 
See  Married  Women. 

ROADS. 

1.  The  description  of  a  public  road 
given  in  an  act  of  legislation  as  the 
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boundary  of  townships  created  by 
said  act,  is  suflSciently  certain  when 
used  in  the  preliminary  proceed- 
ings to  divide  and  assign  said  road 
between  tlie  adjoiiiiug  tc^wnships 
for  repairs.     Murlhorb'  v.  Atlantic, 

259! 
I 

2.  Where  doubt  exists  as  to  the  true 
location  of  such  road  it  may  be  de- 
termined by  long  public  user.    lb. 

3.  The  Court  of  Common  Pleas  has 
not  power,  under  the  fourth  section 
of  the  Road  act,  to  appoint  survey- 
ors of  the  highways,  to  lay  out  a 
private  road,  the  sole  purpose  of 
which  is  to  communicate  between 
two  lots  of  the  applicant.  Klicker 
V.  Gnilbaud,  277 

4.  One  terminus  should  be  at  a  mill, 
market,  public  landing,  or  public 
road.  lb. 

See  Municipal,  Corporations,  7. 


SALES. 
See  Agency. 

SCHOOLS. 

The  act  of  1880  {Pamph.  L.,  p.  225, 
so  far  modifies  the  eighty-sixth  sec- 
tion of  the  school  law  as  to  make 
the  presence  of  a  majority  of  the 
taxable  residents  of  a  district  neces' 
sary  to  authorize  a  meeting  to  vote 
money  to  buy  land  for  schoo  1  pur- 
poses or  to  build  a  new  school- 
house.  PoivA  Pleasant  Land  Co.  v 
Trustees,  235 

SET-OFF. 

A  decree  in  admiralty  in  favor  of  a 
libellant,  on  a  libel  for  damages  in 
a  federal  court,  may  be  set  oflf 
against  a  judgment  recovered  in 
this  court  against  the  libellant,  the 
parties  in  the  two  suits  being  the 
same.     Schauiz  v.  Kearney,  56 

SHADE  TREES. 

See  Municipal  Corporations,  11 
12,  13. 


SHERIFFS. 

The  exception  contained  in  section  14 
of  the  "  Act  concerning  sheriffs," 
(Rev.,  p.  1097,)  excludes  the  sheriff 
from  the  custody  of  the  jail  and 
prisoners  only  in  those  counties 
wherein,  in  pursuance  of  lawful 
authority,  there  has  been  or  may 
be  an  appointmeut  of  such  an 
officer  as  the  exception  specifies. 
Daubman  v.  Smith.  200 


STATUTES. 

See  Constitution. 

STATUTES  OF  NEW  JERSEY, 
(PUBLIC.) 

Attachment. 

Rev.,  p.  45,  g  21,  514 

Attorney-General. 

Harr.  Comp.,  p.  49,  424 

Rev.,  p.  56,  n,  426 

Rev.,  p.  56,  U  3,  4,  424 

Bonds  and  Warrants. 

Pat.  L.,  p.  356,  ?  14,  70 

A/m.  Dig.,  p.  45,  70 

Rev.,  p.  81,  §  5,  70 

Chosen  Freeholders. 

Nix.  Dig.,  p.  128,  g  3,  185 

Nix.  Dig.,  p.  1066,  185 

Rev.,  p.  127,       '  373 
Rev.,  pp.  128,  129,  ??  6,  10,     420 

Rev.,  p  134,  ?  46,  420 

Pamph.  L.  1880,  p.  316,  420 

Pamph.  L.  1883,  p.  44,  420 
Pamph.  L.  1885,  p.  137,  372,  384 

Condemnation  of  Lands. 

i2ev.,p.  1278,  61 

Corporations. 

Rev.,  p.  189,  §  72,  133 

County  Clerk. 

PampA.i.  1880,  p.  247,  439 

Pamph.  L.  1884,  p.  58,  439 

Crimes. 

Rev.,  p.  230,  §  23,  363 

i2ey.,p.  261,  091,  180 

i2ei;,p.  1295,  §  2,        -  206 
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Criminal  Procedure. 
Bev,  p.  286,  §  100, 

Disorderly  Persons. 
Bev.,  p.  305,  §  7, 
Pamph.  L.  1880,  p.  210, 


417,  423 


251 
252 


District  Courts. 

i2ey.,  p.  1301,  223 

Bev.,  p.  1330,  I  174,  243 
Pamph.  L  1873,  p.  245,  222,  228 
Pamph.  L.  1882,  p.  195,  226 
PawpA.  L.  1881,  p.  169,  §  8,  225 


Elections. 

Pamph.  L.  1880,  p.  229, 


87 


Executions. 

Ee?;.,  p.  393,  |  23, 
iJei).,  p.  393,  ?  24, 
iJei;.,  p.  393,  ^  26, 
i2ew  ,  p.  394,  g  27, 


360 

226,  360,  430 

360 

431 


Pamph.  L.  1882,  p.  154,  432 

Inns  and  Taverns. 

Bev.,  p.  494,  ^  52,  176 

Bev.,  p.  495,  §?  63,  64,  177 

Pamph.  L.  1883,  p.  221,  105 

Insolvent  Debtors. 

Pat.  L.,  p.  184,  §  7,  191 

Justices'  Courts. 

Kej;.,  p.  538,  H-           "  224 

Bev.,  p.  540,  I  9.  224 

Bev.,  p.  542,  ?^  18,  276 

Bev.,  p.  544,  ^  24,  187 

i2e?j.,  p.  544,  I  25,  465 

iiei;..  p.  545,  §  30,  228 

Bev.,  p.  554,  ^  84,  73 

Bev.,  p.  565,  ?  139,  363 

Limitation  of  Actions. 

Bev.,  p.  593,  ?  10,  109 

Marriages,  Births  and  Deaths. 

Bev,p.Q31,^4,  205 

Married  Women. 

Bev.,  p.  639,  n 4,  3 

Municipal  Corporations. 

iJey.,  p.  1364,  327 

Pamph.  L.  1878,  p.  344,  488 

Pa»np A.  I/.  1881,  p.  118,  447 

Pamph.  L.  1882,  p.  47,  106 

Pamph.  L.  1883,  p.  157,  106 

Pamph.  L.  1885,  p.  58,  252 

PampA.  L.  1885,  p.  163,  480 


Bev.,  p.  865,  g  105,  191 

Bev.,  p.  868,  |  132,  179 

Bev.,  p.  875,  §  177,  152 

PampA.  i.  1884,  p.  269,  256 

Prevention  of  Cruelty  to  Animals. 

Bev.,  p.  26,  239 

Pamph.  L.  1880,  p.  212,  238 

PawipA.  L.  1883,  p.  159,  238 

Quo  Warranto. 

Bev.,  p.  905,  456 
Paviph.  L.  1884,  f».  320,         456 

Railroads. 

Bev.,  p.  928,  §  12,  43,  49 
Pamph.  L.  1879,  p.  166,    43,  543 

Riots. 

Bev.,  p.  979,  g  5,  366 

Roads. 

Bev.,  p.  993,  g  4,  278 

Bev.,  p.  1000,  I  24,  278 

Pet;.,  p.  1008,  gg  62,  63,  260 

Bev.,  p.  1009,  g  73,  271 

Sale  of  Lands. 

Bev.,  p.  1045,  §  15,  257 

Schools. 

Bev.,  p.  1085,  §  86,  236,  476 

Pamph.  L.  1880,  p.  225,  236 


Sheriffs. 

Pev.  L ,  p.  236, 
Per.  Stat.,  p.  833, 
Per.,  p.  1097,  §  14, 

Taxes. 

Peu.,  p. 
Pei;.,  p. 
Pey.,  p. 
Bev.,  p. 
Bev.,  p. 
Bev.,  p. 
Pamph. 
Pamph. 
Pamph. 
Pamph. 


1152,  §  65, 
1165,  g  71, 

1157,  §78, 

1158,  §  79, 
1163, 
1164, 

L.  1878,  p.  213, 
L.  1879,  p.  228, 
L.  1883,  p.  192, 
L.  1884,  p.  234, 


Telegraph  Companies. 

Pamph.  L.  1880,  p.  201, 

Townships. 

Pei;.,  p.  1194,  ?  11, 
Bev.,  p.  1202,  g  49, 


204 
204 
201 


85 
248 
434 
437 

81 

81 
435 

80 
250 

37 


332 


475 
473 
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Workhouses. 

Pamph.  L.  1857,  p.  40,  201 

iiei;.,  p.  1253,  201 


SUPPLEMENTARY    PROCEED- 
INGS. 

See  Executions. 


SURETY. 

1.  A  surety  of  a  receiver  in  chancery 
held  to  be  concluded  in  a  suit  at 
law  on  the  bond,  by  the  amount 
found  due  on  an  account  taken  in 
chancery,  he  having,  by  due  notice, 
had  an  opportunity  to  intervene  in 
the  taking  of  such  account.  Ball 
V.  Chancellor,  125 

2.  Sureties  on  the  official  bond  of  a 
city  clerk,  who,  by  the  city  charter, 
is  also  ex  officio  register  of  licenses 
of  the  city,  are  liable  for  the  em 
bezzlement  by  him  of  license  fees 
received  by  him  as  such  register 
of  licenses.  Van  Valkenbergh  v 
Paterson,  146 

3.  A  surety  upon  an  official  bond  must 
be  held  to  have  contracted  with 
reference  to  the  obligations  de- 
volved upon  his  principal  by  law. 

lb. 

TAXES. 

l.The  tax  law  of  April  18th,  1884, 
(Pamph  L.,  p.  234,)  imposes  a  tax 
on  certain  corporations  by  way  of 
a  license  for  exercising  corporate 
franchises,  but  the  tax  is  laid  with 
respect  to  the  capital  stock  of  such 
corporations  and  for  the  privilege 
of  doing  business  in  this  state.  In 
the  construction  of  this  statute,  the 
business  in  which  tlie  capital  of  the 
corporation  is  invested,  and  not  the 
objects  for  which  the  company  was 
formed  as  expressed  in  its  certifi- 
cate of  incorporation,  must  be  re- 
garded. Evening  Journal  Associa- 
tion V.  State  Board  of  Assessors,    36 

2.  The  interpretation  of  'words  in| 
their  popular  sense,  rather  than 
according  to  their  scientific  mean- 
ing, is  peculiarly  required  in  the 


construction  of  tax  laws  in  which 
the  legislature  adopts  classificaticnis 
for  purposes  of  taxation,  deter- 
mined by  the  legislative  conception 
of  the  policy  of  subjecting  certain 
persons,  property,  occupations  or 
business  to  taxation,  according  to 
popular  notions  or  ideas  of  the 
propriety  of  such  taxation.         J  b. 

3.  A  company  incorporated  for  the 
purpose  of  carrying  on  the  busi- 
ness of  printing  and  publishing  a 
daily  newspaper  and  general  job- 
bing, printing  and  publishing, 
whose  capital  is  wlioUy  employed 
in  publishing  a  newspaper  for  cir- 
culation, is  not  a  manufacturing 
company  within  the  meaning  of 
the  exemption  in  the  fourth  section 
of  the  act  of  1884.  But  a  company 
incorporated  "  to  conduct  and  pros- 
ecute the  business  of  book  printing, 
and  job  printing,  engraving,  elec- 
trotyping  and  lithographing," 
whose  capital  is  invested  in  the 
prosecution  of  that  business,  and 
which  manufactureson  orders  only, 
is  a  manufacturing  company  with- 
in the  meaning  of  that  section.    lb. 

4.  The  law  passed  April  2d,  1869,  not 
permitting  a  mortgagor  to  deduct 
the  amount  due  on  his  mortgage 
from  his  taxable  property  in  cer- 
tain counties  and  cities,  was  abro- 
gated and  rendered  inoperative  by 
the  constitutional  amendment 
which  ordains  that  property  shall 
be  assessed  for  taxes  under  general 
laws  and  by  uniform  rules  accord- 
ing to  the  true  value.  Murphy  v. 
Trenton,  79 

5.  A  farm  lying  in  two  townships  is 
taxable  in  the  township  in  which 
the  occupant  resides,  if  the  whole 
farm  be  occupied  by  him.  Comp- 
ton  v.  Dally,  84 

6.  If  an  assessor  of  taxes  attend  the 
meeting  of  the  assessors  of  the 
several  townships  and  wards  in  the 
county,  and  produce  his  duplicate 
but  refuse  to  make  affidavit  thereto, 
the  majority  of  the  assessors  con- 
vened shall  estimate  the  value  of 
the  pro{)erty  liable  to  assessment  in 
his  townsiiip  or  ward,  according  to 
the  best  of  their  information  and 
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belief.  Rev.,  p.  1155,  §  121.  Bloom- 
field  V.  Pierson,  247 

7.  Where,  in  such  case,  the  assessors 
added  $100,000  to  the  assessor's 
valuation  of  real  estate  in  the 
township,  it  will  not  be  adjudged, 
in  the  absence  of  proof,  that  they 
acted  arbitrarily,  but  according  to 
the  best  of  tlieir  information  and 
belief  lb. 

8.  Assessors  acting  as  elected  repre- 
sentatives of  the  townships  and 
wards  at  such  meeting  held  to  be 
officers  de  facto,  and  their  acts  valid 
so  far  as  the  rights  of  the  public 
and  third    persons  are  concerned. 

lb. 

9.  The  provision  in  the  charter  of  the 
city  of  Trenton,  that  real  estate  in 
said  city  shall  be  assessed  i'or  all 
purposes  without  any  deduction  for 
any  indebtedness  whatever,  is  a 
local  and  special  law  inconsistent 
with  the  general  tax  law  (Rev.,  p. 
1157,  ^  78,)  and  so  far  as  inconsist- 
ent therewith  was  abrogated  by 
paragraph  12  of  the  amended  con- 
stitution.    Howell  V.  Richards,   434 

10.  A  la.x-payer  and  resident  in  the 
city  of  Trenton,  owning  real  and 
personal  property  taxable  in  said 
city,  is  entitled  to  have  debts  bu7ia 
fide  due  and  owing  by  him  to  cred- 
itors residing  in  this  state  deducted 
from  the  taxable  valuation  of  his 
real  and  personal  estate.  lb. 

11.  The  curative  force  of  the  act  of 
March  23d,  1881,  extends  to  all 
the  proceedings  in  making  and 
collecting  the  assessment.  Dodge 
V.  Love,  43(i 

12.  In  the  case  of  those  non-resident 
in  this  state,  no  method  being  pre- 
scribed for  giving  notice  of  appli- 
cation to  increase  valuations,  no 
laches  can  be  imputed  for  failure 
to  do  so.  In  such  cases  it  is  in- 
cumbent on  the  prosecutor  to  show 
aCBrmatively  that  the  valuation 
made  by  commissioners  of  appeal 
is  unjust,  or  it  will  be  affirmed.  lb. 

13.  In  the  case  of  resident  tax-payers, 
where  notice  is  required,  and  has 


not  been  given,  the  assessment  will 
be  reduced  to  the  valuation  made 
by  the  assessor,  unless  evidence  is 
taken  to  show  its  insufficiency,  and 
application  is  made  under  the  act 
of  1881  to  increase  it.  1  h. 

14.  To  support  a  township  tax  for  a 
water  supply  it  is  not  necessary 
tliat  every  part  of  the  township 
shall  be  supplied  with  water.  Van- 
c/ie.^en  v.  Bloomfield,  443 

15.  There  is  conferred  upon  a  town- 
ship committee  the  power  to  order 
money  to  be  raised  by  taxation  to 
pay  the  interest  upon  bonds  legally 
issued  by  the  township.  Rev.,  p. 
1202,  ^  49.  Notes  were  given  at 
the  maturity  of  some  bonds  for 
their  amount  to  the  holders  of 
them.  Held,  that  the  township 
committee  could  order  money  to 
be  raised  to  pay  the  interest  upon 
these  notes.  Atlantic  Oity  Water 
Works  v.  Smith,  473 

16.  A  vote  at  a  township  meeting 
that  money  be  raised  to  repair  a 
wharf,  the  township  having  no  au- 
thority by  statute  to  own  or  repair 
a  wharf,  is  illegal.  lb. 

17.  A  vote  to  raise  a  sum  for  fees  not 
otherwise  provided  for  by  law  is 
obscure  and  illegal.  lb. 

18.  A  vote  to  raise  money  to  defray 
expenses  of  a  suit,  if  needed, 
against  a  party  for  obstructing  a 
public  road  and  ditch,  is  within 
the   power   of  the  town   meeting. 

lb, 

TAX  SALES; 

1.  By  the  provisions  of  the  act  to 
facilitate  the  collection  of  taxes  in 
the  township  of  Woodbridge,  in 
the  county  of  Middlesex,  (Famph. 
L.  1873,  p.  768,)  the  tax  certificate 
given  to  the  purchaser  at  the  sale 
for  unpaid  taxes,  is  to  be  deemed 
to  be  canceled  if  the  owner  or 
owners  of  the  land  appear  before 
the  township  committee  within  two 
years  from  the  date  of  the  certifi- 
cate, and  deposit  with  them,  for 
the  purchaser  of  the  lease,  the 
amount  paid  by  him  for  the  lease, 
with  interest  at  tiie  rate  of  fifteen 
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per  cent,  per  anniitn,  wliicli  money 
shall,  on  rieiiiand,  be  paid  to  the 
party  owning  and  holding  tiie  cer- 
tificate. Held,  that  a  tender  of  the 
tuoney  to  the  purchaser  was  a  com- 
pliance witli  the  provisions  of  the 
statute.    Riiddij  v.  Woodb ridge,   142' 

2.  Statutory  provisions  for  liie  re- 
demption of  land  from  tax  sales 
are  to  be  construed  liberally.     lb. 

3.  An  advertisement  of  sale  of  lots 
for  taxes  must  be  sufficient  in  de- 
scription to  warn  the  owner  and 
direct  the  attention  of  others  to 
the  particular  property  to  be  sold. 
Warshung  v.  Hunt,  256 


ULTRA   VIRES. 
See  Corporations,  1. 

USURY. 
See  Bills  and  Notes,  2. 

WAIVER. 
See  Cruelty  to  Animals,  3. 

WARRANTY. 

.See  Agency,  1. 

WATER  SUPPLY. 

1.  The  Morris  Aqueduct  Company, 
under  the  legislation  applicable  to 
it,  has  the  right  to  supply  con- 
sumers outside  of  the  corporate 
limits  of  the  town  with  water. 
Olmsted  v.  Proprietors  of  Morris 
Aquediict,  311 

2.  By  the  act  of  1876,  it  has  authority 
to  take  by  condenmation  such 
lands  and  waters  as  may  be  neces- 
sary for  its  purposes,  and  is    not 
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compelleil  first  to  exhaust  the  ter- 
ritory embraced  in  the  act  of  1862. 

lb. 

3.  The  word  "necessary"  is  used  in 
its  more  restricteil  sense.  In  a  mat- 
ter of  sucii  extreme  necessity,  all 
contingencies  must  be  provided  fi>r, 
and  the  supply  should  be  so  ample 
that  a  lack  of  water  could  not  be 
reasonably  apprehended.  A  sup- 
ply to  that  extent  is  necessary  to 
enable  the  company  to  perform  its 
duty  to  consumers.  I h. 

4.  The  courts  must  determine  whether 
the  use  is  of  a  public  nature.  If 
it  is,  the  legislative  authority  over 
thiJ  subject  of  eminent  domain,  the 
circumstances  under  which,  and 
the  extent  to  wiiich  it  shall  be 
exercised,  cannot  be  supervised  by 
judicial  inquiry.  lb. 

The  supplying  of  pure  water  by  an 
aqueduct  company  is  a  measure  of 
public  utility,  for  which  there  may 
be  an  appropriation  of  private 
property  under  the  power  of  emi- 
nent domain.  lb. 

.  Although  the  aqueduct  charter 
contains  no  express  provision  re- 
quiring the  company  to  supply  all 
consumeis,  the  presumption  of  law 
is  that  the  legislature  intended  to 
act  within  constitutional  limits, 
and  tliat  the  grant  to  the  company 
■was  for  the  purpose  of  providing 
for  the  public  necessity  and  con- 
venience. In  accepting  such  char- 
ter the  company  impliedly  engages 
to  use  it  in  a  manner  that  will 
accomplish  the  legislative  design. 
It  is  thereby  bound  to  supply  on 
reasonable  terms  all  who  apply  fjr 
water.  The  case  of  Paterson  Gus 
Company  v.  Brady,  3  Butcher  245, 
disapproved.  lb. 


WHARF. 

See  Taxes,  16. 
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